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United States Court of Appeals

for the Ninth Circuit

No. 12716

SECURITIES AND EXCHANGE COMMIS-
SION,

Appellant,

vs.

WILLIAM J. COGAN,
Appellee.

STATEMENT BY APPELLANT, SECURITIES
AND EXCHANGE COMMISSION OF
POINTS RELIED UPON ON APPEAL
AND DESIGNATION OF RECORD TO BE
PRINTED

(Pursuant to Rule 19 paragraph 6 of Rules of the

Circuit Court for the Ninth Circuit)

I.

Securities and Exchange Commission, appellant

herein for its Statement of Points to be relied upon

by it on appeal, hereby adopts "Appellant's State-

ment of Points" filed by said appellant with the

District Court on September 11, 1950, which said

"Appellant's Statement of Points" is a part of the

record on appeal herein, and is designated as Item

28 of the record by the Clerk of this Court.

II.

The Securities and Exchange Commission, ap-
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pellant herein, hereby designates the following por-

tions of the record, proceedings, and evidence to be

printed on appeal herein

:

1. Item 1 of the record on appeal herein, being

the application of the Securities and Exchange Com-

mission dated May 3, 1950, for an order of the Dis-

trict Court approving and enforcing and carrying

out the Amended Plan for the recapitalization of

Market Street Railway Company, and the following

exhibits annexed to, and made part of, said applica-

tion:

Exhibit E. Plan for Recapitalization of Market

Street Railway Company, dated April

22, 1948.

Exhibit G. Findings and Opinion of the Securities

and Exchange Commission dated Sep-

tember 30, 1949, with respect to said

Plan for Recapitalization.

Exhibit H. Amended Plan for Liquidation and

Dissolution of Market Street Railway

Company, dated December 8, 1949.

Exhibit J. Supplemental Findings and Opinion of

the Securities and Exchange Commis-

sion in respect of said Amended Plan,

dated March 9, 1950.

Exhibit L. Amendment No. 1 to the Amended Plan

for Liquidation and Dissolution of

Market Street Railway Company, dated

May 3, 1950.
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Exhibit M. Order Approving Plan Under Section

11(e), dated May 3, 1950.

2. Item 8 of the record on appeal herein, being

the Statement of Objections of Charles T. Jones to

the application of the Securities and Exchange Com-

mission for enforcement of the Amended Plan,

specifically the following paragraphs in said State-

ment of Objections: Numbers 1, 2, 3, 29, 30, 34, 36,

37, 39, 40, 41, 45, prefatory paragraph preceding

paragraph 54, and paragraphs 54, and 57.

* * -:<-

6. Item 20 of the record on appeal herein, being

Order of the District Court dated July 11, 1950.

7. Item 22 of the record on appeal herein, being

Notice of Appeal filed by the Securities and Ex-

change Commission, Appellant, in the District Court

on August 7, 1950, appealing from portions of the

Order of the District Court dated July 11, 1950.

Order of the District Court dated July 11, 1950.

Also notices of appeal by Cogan & Jones.

8. Item 28 of the record on appeal herein, being

Statement of Points filed by the Securities and Ex-

change Commission, Appellant.

9. Item 27 of the record on appeal herein, being-

Designation of Record on Appeal filed by the Se-

curities and Exchange Commisison, Appellant.

Appellant further reserves the right to designate

other portions of the record, proceedings, and evi-

dence to be printed on appeal if such be deemed
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necessary by reason of the filing of any counter

designation or any objection to this designation.

Dated: November 21, 1950.

/s/ ROGER S. FOSTER,
General Counsel.

/s/ MYRON S. ISAACS,
Special Counsel, Division of

Public Utilities.

/s/ ARTHUR E. PENNEKAMP,
Attorneys for the Appellant, Securities and Ex-

change Commission.

Certificate of Service

The undersigned, attorney for Appellant, Securi-

ties and Exchange Commission, hereby certifies that

he has served a copy of the foregoing *

' Statement by

Appellant, Securities and Exchange Commission

of Points Relied upon on Appeal and Designation

of Record to be Printed" on Respondent and Cross-

Appellants herein on November 27th, 1950, by de-

positing copies thereof in the United States mails,

in franked envelopes requiring no postage, ad-

dressed respectively to: William J. Cogan, 150

Broadway, New York 7, New York (pro se and at-

torney for Charles T. Jones) and M. Mitchell Bour-

quin and John E. Lynch, 620 Market Street, San
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Francisco 4, California (attorneys for William J.

Cogan and Charles T. Jones).

Dated this 27th day of November, 1950.

/s/ ARTHUR E. PENNEKAMP,
Attorney for the Appellant, Securities and Ex-

change Commission.

[Endorsed] : Piled November 28, 1950, U.S.C.A.

District Court of the United States, Northern

District of California, Southern Division

Civil Action File No. 29723

In the Matter of

MARKET STREET RAILWAY COMPANY

A PROCEEDING TO ENFORCE A PLAN PUR-
SUANT TO SECTIONS 11(e) AND 18(f) OF
THE PUBLIC UTILITY HOLDING COM-
PANY ACT OF 1935

To the Honorable the Judges of the District Court

of the United States for the Northern District

of California, Southern Division

The Securities and Exchange Commission by its

attorneys, Myron S. Isaacs, Howard S. Guttmann,

and Arthur Pennekamp, respectfully states

:

1. The applicant, Securities and Exchange Com-

mission (the "Commission"), is an agency and in-

strumentality of the United States created by and
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organized pursuant to Section 4 of the Securities

Exchange Act of 1934, being Title I of an Act of

Congress approved June 6, 1934, 48 Stat. 885, 15

IT.S.C. Section 78d.

2. This application is made pursuant to the auth-

ority vested in the Commission and the jurisdiction

vested in this Court by Sections 11(e), 18(f), and

25 of the Public Utility Holding Company Act of

1935 (the "Act"), being Title I of an Act of Con-

gress approved August 26, 1935, 49 Stat. 803, 15

U.S.C. Sections 79a, et seq.

3. Market Street Railway Company ("Market

Street") is a corporation organized under the laws

of the State of California with its principal place of

business in the City and County of San Francisco,

State of California, and is a subsidiary company of

Standard Gas and Electric Company ("Standard

Gas") and of Standard Power and Light Corpora-

tion ("Standard Power"), within the meaning of

Section 2(a)(8)(A) of the Act. It was engaged in

the business of operating a street railway transpor-

tation system until the year 1944, when it sold its

major physical assets to the City and County of

San Francisco, California.

4. Standard Gas and Standard Power are cor-

porations organized under the laws of the State of

Delaware and are holding companies as defined in

Section 2(a)(7)(A) of the Act, and having filed

notifications of registration under Section 5(a) of

the Act, are registered holding companies there-

under. Standard Gas is a subsidiary company of
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Standard Power within the meaning of Section

2(a)(8)(A) of the Act.

5. As of September 30, 1949, Market Street

had total assets of approximately $3,200,000, of

which over $3,000,000 consisted of cash and United

States Government securities. Market Street car-

ried on its books an open account debt to Standard

Gas in the amount of $1,026,249, including interest

at 4 per cent per annum on $707,189 thereof from

October 24, 1939. The claim of Standard Gas on the

open account amounted to approximately $1,186,000,

including interest at 6 per cent per annum on

daily balances. The claim of Standard Gas is

based upon its original agreement with Market

Street; the amount on Market Street's books is

based upon an order of the California Railroad

Commission directing the reduction of interest

charges. There were then pending against Market

Street tort claims aggregating approximately $944,-

000. Market Street has no income other than inter-

est which is substantially less than its expenses.

6. Market Street has outstanding 116,185 shares

of Prior Preference 6% Cumulative Stock ("prior

preference stock"), all publicly held, with a total

preference in liquidation, including dividend arrears

to September 30, 1949, of over $30,000,000. It also

has outstanding 49,868!/2 shares of Preferred 6%
Cumulative Stock, 46,737 shares of Second Pre-

ferred 6% Stock (non-cumulative), and 106,474

shares of Common Stock, all junior to the prior

preference stock. Each share of each class is en-
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titled to one vote per share. The prior preference

stockholders have approximately 36 per cent of the

voting power; Standard Gas, holding a majority of

each of the junior classes of stock, has approxi-

mately 40 per cent of the voting power; and

scattered holders of the junior stocks have approxi-

mately 24 per cent of the voting power.

7. On August 8, 1941, the Commission issued its

Findings and Opinion and Order pursuant to Sec-

tion 11(b)(1) of the Act requiring, among other

things, that Standard Gas dispose of its interests

in Market Street. A copy of said Findings and

Opinion and Order (Holding Company Act Release

No. 2929) is annexed hereto as Exhibit "A" and

incorporated herein by reference. Said Order was

not appealed from, has long since ceased to be

subject to judicial review, and has become final.

Standard Power does not directly hold any securi-

ties of Market Street.

8. On January 27, 1947, Standard Gas instituted

an action against Market Street in this Court (Civil

Action File No. 26807-R), seeking judgment for

$1,069,063.30, with interest at 6 per cent per annum

thereon from December 31, 1946, based upon the

open account indebtedness of Market Street to

Standard Gas. Thereafter Market Street filed an

answer admitting indebtedness to Standard Gas in

the amount of $948,439.01, with interest at 4 per

cent per annum on $707,189.24 thereof from Decem-

ber 31, 1946. Lea Rosen, a holder of prior prefer-

ence stock of Market Street, was thereafter granted
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1

leave to intervene in said action on her own behalf

and on behalf of other owners of prior preference

stock, and filed an answer denying that Market

Street was indebted to Standard Gas in any amount.

9. On May 20, 1947, the Commission, acting upon

a petition and supplemental petition filed with it on

behalf of a committee for prior preference stock-

holders of Market Street (the "Van Kirk Commit-

tee") by William J. Cogan, and upon an examina-

tion by its Division of Public Utilities of data in

its files relating to Market Street and Standard Gas,

issued a Notice and Order pursuant to Sections

11(a), 18(a), and 18(b) of the Act. Said Notice

and Order directed that a public hearing be held

to inquire into and receive evidence concerning the

relationships, past and present, between Market

Street and its associate companies and affiliates, the

character of the interests of Standard Gas in Market

Street, and the facts and circumstances concerning

charges for services made against Market Street by

affiliated companies; said Notice and Order also

prohibited any payment by Market Street to or for

the account of Standard Gas until the expiration of

60 days following the hearing. Said Notice and

Order was published as Holding Company Act Re-

lease No. 7425, a copy of which is annexed hereto

as Exhibit "B" and incorporated herein by refer-

ence. Thereafter the Commission held public hear-

ings pursuant to said Notice and Order. Standard

Gas filed a motion to dismiss the petition of the

Van Kirk Committee and vacate the order of May
20, 1947, or, in the alternative, for a stay of the
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proceedings. The Commission heard oral argument

on the motion and, on August 1, 1947, entered a

Memorandum Opinion and Order denying it in all

respects. Said Memorandum Opinion and Order

was published as Holding Company Act Release

No. 7609, a copy of which is annexed hereto as Ex-

hibit "C" and incorporated herein by reference.

Standard Gas filed a petition to review the Order,

and a motion to stay the proceedings before the

Commission, with the Court of Appeals for the

Third Circuit (No. 9481, October Term, 1946). On
August 6, 1947, the Court of Appeals denied the

motion of Standard Gas, and, on January 26, 1948,

the appeal was dismissed pursuant to stipulation.

10. On August 21, 1947, the Commission entered

an Order extending its prohibition against payments

by Market Street to Standard Gas until the expira-

tion of 60 days following the closing of the record

in the proceeding. Said Order was published as

Holding Company Act Release No. 7664, a copy of

which is annexed hereto as Exhibit "D" and incor-

porated herein by reference. The Commission held

further hearings during the year 1947 at which testi-

mony was taken and documentary evidence adduced

with respect to the relationships and transactions

between Market Street, on the one hand, and Stand-

ard Gas and its affiliates, past and present, on the

other. During the same period negotiations for a

settlement of the claim of Standard Gas against

Market Street were had between counsel for Rosen

and representatives of Standard Gas, and between

Cogan and representatives of Standard Gas. As a
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condition to any settlement, Cogan demanded that

lie be paid a fee in the amount of $50,000 and that

the Van Kirk Committee be paid a fee in the amount

of $25,000. Early in December, 1947, Cogan and

Standard Gas agreed to a settlement of the claim of

Standard Gas against Market Street, subject to the

approval of the Commission and of this Court, pur-

suant to which Market Street would pay $550,000

to Standard Gas, Market Street and Standard Gas

would each pay $25,000 to Cogan and $12,500 to the

Van Kirk Committee, Market Street would reim-

burse the Van Kirk Committee for its expenses up

to $5,000, Standard Gas would vote its stock in Mar-

ket Street for the election of nominees of the Van
Kirk Committee as a majority of the directors of

Market Street, and Standard Gas, Market Street,

and Cogan would request the Commission to termi-

nate its investigation and dissolve its prohibition

against payments by Market Street to Standard

Gas. Standard Gas announced the terms of the pro-

posed settlement at a Commission hearing held on

December 9, 1947.

11. On December 29, 1947, a motion was tiled on

behalf of Rosen, in the case then pending in this

Court, to take proof with respect to the fairness and

adequacy of the settlement or to order reference

of the matter to a master. On January 12, 1948,

Cogan wrote to request the Commission to oppose

said motion. On January 15, 1948, Market Street

and Standard Gas filed with the Commission a peti-

tion asking it to approve the settlement and to

vacate the order prohibiting payments by Market
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Street to Standard Gas. On March 11, 1948, Market

Street and Standard Gas, supported by an affidavit

of Cogan, filed with this Court a petition for an

order approving settlement. On March 15, 1948,

a hearing was held in this Court, before Judge

Roche, on said petition and on the Rosen motion,

at which Cogan appeared as well as counsel for

Market Street, Standard Gas, Rosen, and the Com-

mission. Counsel for the Commission advised the

Court of the Commission's willingness to have the

matter decided either by this Court or by the Com-

mission, as the Court might prefer. Judge Roche

decided that the matter should be referred back to

the Commission, and pursuant to his suggestion,

upon oral stipulation of all parties, the matter was

dropped from the calendar of the Court. In October

1949, it was ordered to the preliminary calendar of

inactive cases, subject to dismissal after May 20,

1950, for lack of prosecution.

12. On May 3, 1948, Market Street filed with the

Commission an application, pursuant to the provi-

sions of Section 11(e) of the Act, for approval of a

plan embodying the terms of the settlement sum-

marized in paragraph 10 above, except that it elimi-

nated any provision for the election of Van Kirk

Committee nominees as directors of Market Street.

Said plan provided also for the settlement of the

affairs of Market Street with a view to its ultimate

liquidation and dissolution and the distribution of

its residual assets to the holders of its prior prefer-

ence stock. It provided for the collection from the
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City and County of San Francisco of the balance

due on the purchase price of Market Street's oper-

ative properties, for the sale of Market Street's real

estate, furniture, and fixtures, for the disposition of

all claims and actions pending against Market

Street, and for cancellation of all rights of holders

of its stocks junior to the prior preference stock.

It included a request that the Commission approve

the plan and apply to a court to effectuate and

carry out its terms and provisions. A copy of the

plan is annexed hereto as Exhibit "E" and incor-

porated herein by reference.

13. On May 7, 1948, Market Street received the

balance due from the City and County of San

Francisco, amounting to approximately $1,945,000

in cash. On the same date, the City and County of

San Francisco brought an action against Market

Street and its directors and treasurer, in the Su-

perior Court of the State of California in and for

the City and County of San Francisco (No. 375962),

to enjoin the distribution of said cash by Market

Street. A temporary injunction was issued by order

of that court dated June 9, 1948. On January 20,

1950, that order was reversed by the District Court

of Appeal of the State of California, First Appel-

late District, Division One (No. 14008).

14. On June 11, 1948, the Commission issued its

Notice and Order directing that a hearing be held

with respect to the plan referred to in Paragraph

12 above, and consolidating therewith the proceed-

ings instituted by the Commission in its Order of
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May 20, 1947, referred to in Paragraph 9, above.

Said Notice and Order was published as Holding

Company Act Release No. 8270, a copy of which

is annexed hereto as Exhibit "F" and incorporated

herein by reference, was published in the Federal

Register, and was released to the press. Copies

thereof were sent to all persons on the Commission's

mailing list for releases under the Act, and the gist

thereof was sent to all persons on the Commission's

mailing list for such gists. Copies thereof were

served upon Market Street, Standard Gas, Public

Utility Engineering and Service Corporation,

Cogan, counsel for Rosen, the California Railroad

Commission, and the City of San Francisco, and

were mailed by Market Street to each of its known

security holders.

15. Pursuant to said Notice and Order dated

June 11, 1948, public hearings were duly held in

the consolidated proceedings. Counsel for the Di-

vision of Public Utilities of the Commission, for

Market Street, for Standard Gas, for the Van Kirk

Committee (Cogan), and for Rosen participated

in the hearings. The City and County of San Fran-

cisco was admitted as a party. Upon completion

of the hearings with respect to the issues raised by

the plan, including the fairness of the proposed set-

tlement and the fees that might appropriately be

approved, briefs and reply briefs were filed, and

oral argument was heard by the Commission.

16. On September 30, 1949, the Commission is-

sued its Findings and Opinion, finding that if the
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plan were modified in accordance therewith, the

modified plan would be approved as necessary to

effectuate the provisions of Section 11(b) of the

Act and fair and equitable to the persons affected

thereby. The principal modifications required by

the Commission were the elimination of the pro-

posed payments to Cogan upon the basis of a find-

ing "that Cogan gave such attention to his per-

sonal interests and the fees which he hoped to se-

cure, that his obligation of undivided loyalty to the

stockholders whom he represented was not ful-

filled," substitution of a payment of $7,500 by Mar-

ket Street to the estate of the former Chairman of

the Van Kirk Committee, who had died in Decem-

ber, 1947, in lieu of the payment of $25,000 to the

Van Kirk Committee proposed in the plan, and a

reduction of the amount payable by Market Street

to Standard Gas from $550,000 to $512,500, the net

amount which Standard Gas would have received

under the plan after the proposed payments by

Standard to Cogan and to the Van Kirk Commit-

tee. Payment of that amonut was approved as fair

and equitable to Market Street and its prior pref-

erence stockholders and to Standard Gas, upon

consideration of apparent overcharges against Mar-

ket Street during the period 1926-1935 for services

rendered by affiliates of Standard Gas, indicated

in part by payments to Standard Power aggregat-

ing $270,000 by one of such affiliates, out of fees

billed to Market Street, as well as consideration of

the facts that some valuable services were rendered

to Market Street, and that Standard Gas had made
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substantial cash advances to Market Street for the

servicing of Market Street's bonds then outstanding.

The Commission also directed elimination from the

plan of provision for a special meeting of prior

preference stockholders, approved the payment by

Market Street of a $5,000 fee to counsel for Rosen,

and the payment by Standard Gas of a $10,000 fee

to its counsel, and undertook, on condition that the

plan would be appropriately modified, to instruct

its counsel to make an application to the apropri-

ate court for enforcement of the plan as modified.

A copy of said Findings and Opinion, published as

Holding Company Act Release No. 9376, is annexed

hereto as Exhibit "G" and incorporated herein

by reference.

17. On October 14, 1949, Cogan filed an action

against Standard Power in the District Court of the

United States for the District of New Jersey, in

the name of the two surviving members of the Van
Kirk Committee and an individual (Charles T.

Jones) holding ten shares of the prior preference

stock of Market Street, seeking to recover for Mar-

ket Street the sum of $270,000, referred to in Para-

graph 16 above, together with interest. Standard

Power is at present a parent of Standard Gas but

during the years 1926 through 1929, when the $270,-

000 was paid to Standard Power, it was a subsidiary

of Standard Gas.

18. On December 14, 1949, Market Street filed

an Amended Plan with the Commission pursuant

to the Findings and Opinion of the Commission
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dated September 30, 1949, and further provided in

said Amended Plan, the steps proposed to be taken

in consummation of the Amended Plan, including

delivery of a full and complete release and discharge

of any and all liability of Standard Gas and its sub-

sidiaries to Market Street. A copy of the Amended

Plan is annexed hereto as Exhibit "H" and in-

corporated herein by reference. In summary, the

Amended Plan provides for the liquidation and

winding up of Market Street by the payment of

$512,500 to Standard; the sale of Market Street's

furniture and fixtures; the disposition of all claims

and actions pending against Market Street; the dis-

tribution of all remaining assets to the holders of

Market Street's prior preference stock; the cancel-

lation of all rights of holders of Market Street's

stocks other than the prior preference stock; and

the dissolution of Market Street.

19. On January 6, 1950, the Commission issued

an Order to Show Cause why the Amended Plan

should not be approved. Said Order was published

as Holding Company Act Release No. 9597, a copy

of which is annexed hereto as Exhibit "I" and in-

corporated herein by reference, was published in the

Federal Register, and was released to the press.

Copies thereof were sent to all persons on the Com-

mission's mailing list for releases under the Act,

and the gist thereof was sent to all persons on the

Commission's mailing list for such gists. Copies

thereof were served upon Market Street, Standard

Gas, the California Railroad Commission, the City

of San Francisco, Cogan, and counsel for Rosen.
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20. Upon the return of that Order, counsel for

the Division of Public Utilities of the Commission,

for Market Street, for Standard Gas, and for the

Van Kirk Committee (Cogan) appeared. In addi-

tion, Standard Power appeared by counsel and

took the position that the intended effect of the

proposed release of Standard Gas and its subsid-

iaries in the Amended Plan, referred to in para-

graph 18 above, should be clarified in relation to

its effect on claims of Market Street against Stand-

ard Power. Cogan objected to the execution of any

release by Market Street, to the failure of the

Amended Plan to provide a fee for him, to the re-

duction below $25,000 of the fee payable on account

of seivices by the Van Kirk Committee, and to

any payment of a fee to counsel for Rosen. The

Secretary of the Van Kirk Committee advised the

Commission that the Committee wholly approved

the Amended Plan. Counsel for Rosen objected to

the Amended Plan to the extent that it limited his

fee to $5,000.

21. On March 9, 1950, the Commission issued

its Supplemental Findings and Opinion, finding

that the Amended Plan should be further amended

to provide clearly for a complete release of Stand-

ard Gas and its subsidiaries, including Standard

Power. The Commission stated it had previously

found the proposed payment of $512,500 to Stand-

ard Gas to be fair and equitable as a resolution of

all controversies between Market Street and Stand-

ard Gas and its subsidiaries, past and present, as a
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step in the final winding up and dissolution of Mar-

ket Street. A copy of the Commission's Supple-

mental Findings and Opinion, which was published

as Holding Company Act Release No. 9718, is an-

nexed hereto as Exhibit "J" and incorporated

herein by reference.

22. On March 12, 1950, Cogan sent to the Presi-

dent of Market Street a night letter urging and

advising him not to file the amendment required by

the Commission u
as being contrary to the interests

of Market Street Railway Company and yourself."

On March 23, 1950, Market Street requested an ex-

tension of time to file such an amendment to April

13, 1950, which extension was granted by minute

of the Commission dated March 24, 1950. On March

30, 1950, the then board of directors of Market

Street adopted a resolution refusing to approve

such an amendment, in view of said night letter

from Cogan, unless it should thereafter appear to

the satisfaction of the board that other or different

action should be taken in respect thereto. On April

14, 1950, a holder of 10,000 shares of prior prefer-

ence stock of Market Street requested the Commis-

sion to enter an order extending to May 15, 1950,

the time within which Market Street might file an

appropriate amendment, so as to permit reconsid-

eration by the board of directors of Market Street,

after the annual meeting of stockholders to be held

April 26, 1950, of the action theretofore taken. Said

extension of time was granted by Order of the Com-

mission dated April 18, 1950. Said Order was pub-
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lished as Holding Company Act Release No. 9810,

a copy of which is annexed hereto as Exhibit "K"
and incorporated herein by reference.

23. On April 25, 1950, an action was instituted

in this Court by Cogan, as co-counsel, on behalf of

Jones, the holder of 10 shares of the prior prefer-

ence stock of Market Street referred to in Para-

graph 18 above, against Market Street, seeking,

among other things, an injunction restraining Mar-

ket Street from any further action upon or recon-

sideration of the resolution of its board of directors

referred to in Paragraph 22 above, and an Order

restraining and enjoining such action until further

Order of this Court was entered (Civil Action File

No. 29699). On May 2, 1950, said restraining Order

was vacated by Order of this Court.

24. On May 3, 1950, Market Street filed an

amendment modifying its Amended Plan in con-

formity with the Commission's Supplemental Find-

ings and Opinion dated March 9, 1950. A copy of

said amendment is annexed hereto as Exhibit "L"
and incorporated herein by reference.

25. On May 3, 1950, the Commission issued its

Order pursuant to Section 11(e) of the Act find-

ing the Amended Plan, as so modified, to be neces-

sary to effectuate the provisions of Section 11(b)

of the Act and fair and equitable to the persons

affected thereby. A copy of said Order is annexed

hereto as Exhibit "M" and incorporated herein

bv reference.
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26. Market Street has requested the Commission

to apply to an appropriate court, in accordance

with the provisions of Section 11(e) and 18(f) of

the Act, to enforce and carry out the terms and

provisions of the Amended Plan, as modified, and

the Commission makes this application pursuant

to said request.

27. Pending a final Order herein, the institution

or prosecution of any action or proceeding in this

or any other forum, by or on behalf of Market

Street, Standard Gas, or Standard Power, or by

any security holder of any of said corporations, or

by any other person, with respect to any of the ac-

tions or transactions proposed in or contemplated

by the Amended Plan, as modified, or the Commis-

sion's Order dated May 3, 1950, approving it, would

interfere or tend to interfere with compliance with

said Order and with the orderly enforcement of the

Amended Plan, as modified, by this Court, and

would result in unnecessary expense and delay

detrimental to Market Street and to its security

holders.

Wherefore, applicant respectfully prays that the

Court, in accordance with the provisions of Section

11(e) of the Act, take the following action

:

(a) Hold a hearing on this application

;

(b) Order Market Street to give such notice of

said hearing as the Court may deem appropriate;

(c) After notice and opportunity for hearing,

approve the Amended Plan, as modified, as fair and

equitable and as appropriate to effectuate the pro-
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visions of Section 11 of the Act, and, to such extent

as the Court deems necessary for the purpose of

carrying out the terms and provisions of the

Amended Plan, as modified, take exclusive jurisdic-

tion and possession of Market Street and its assets,

wherever located;

(d) Issue an appropriate order enforcing and

carrying out the terms and provisions of the

Amended Plan, as modified, and directing Market

Street and its officers, directors, and agents to take

such steps and to do such acts as may be necessary

in order to carry out the terms and provisions of

the Amended Plan, as modified, and such order of

the Court;

(e) Enjoin and restrain, during the pendency of

these proceedings, Market Street, Standard Gas,

Standard Power, all security holders of said cor-

porations, and all other persons, from doing any

act or taking any action interfering or tending to

interfere with these proceedings or with the en-

forcement or carrying out the Amended Plan, as

modified, or with compliance with the Order of the

Commission approving it, including the commence-

ment or prosecution of any action, suit, or proceed-

ing, at law or in equity or under any statute, in

any court or before any executive or administrative

officer, commission, or tribunal, other than such

proceedings before the Commission or this Court

as may be appropriate under the Act and the rules

and regulations promulgated thereunder, and such

review, if any, in an appropriate appellate court of
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the United States as may be provided by law;

(f) After approval of the Amended Plan, as

modified, enjoin Standard Gas, Standard Power, all

security holders of said corporations and of Market

Street, and all other persons, from doing any act

or taking any action interfering or tending to inter-

fere with these proceedings or with the enforcement

or carrying out the Amended Plan, as modified, or

with compliance with the Order of the Commission

approving it, including the commencement or prose-

cution of any action, suit, or proceeding at law or in

equity or under any statute, in any court or before

any executive or administrative officer, commission,

or tribunal, other than such proceedings before the

Commission or this Court as may be appropriate

under the Act and the rules and regulations promul-

gated thereunder, and such review, if any, in an

apppropriate appellate court of the United States

as may be provided by law.

(g) Grant such other, further, and different re-

lief, and enter such other orders or decrees, as the

Court may find to be equitable and just in the

premises.

May 3, 1950.

/s/ MYRON S. ISAACS,
Special Counsel Division of

Public Utilities.

/s/ ARTHUR E. PENNEKEMP,

/s/ HOWARD S. GUTTMANN,
Attorneys for the Applicant, Securities and Ex-

change Commission.
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State of California,

City and County of San Francisco—ss.

Myron S. Isaacs, being duly sworn, deposes and

says that he is an attorney for the Securities and

Exchange Commission, applicant herein, that he has

read the foregoing application, and that to the best

of his knowledge, information, and belief, the facts

contained therein are true and correct.

/s/ MYEON S. ISAACS.

Subscribed and sworn to before me this 3rd day

of May, 1950.

[Seal] /s/ [Indistinguishable.]

Notary Public in and for the City and County of

San Francisco, State of California.

My Commission expires Oct. 6, 1953.
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EXHIBIT E

Plan for Recapitalization of

Market Street Railway Company
(a California corporation)

Pursuant To The Provisions Of Section 11(e) Of
The Public Utility Holding Company Act Of

1935, For The Purpose Of Enabling Said Com-

pany To Comply With The Provisions Of Sec-

tion 11(b) Of Said Act.

I.

Summary of the Plan

Introductory

For brevity, Market Street Railway Company, a

California corporation, is referred to herein as

"Market Street"; Standard Gas and Electric Com-

pany, a Delaware corporation, as " Standard"; the

Securities and Exchange Commission as "the Com-

mission"; the Public Utility Holding Company Act

of 1935 as "The Act," and the plan hereinafter set

forth as "the Plan."

The full terms of the Plan are hereinafter set

forth under the heading "Provisions of the Plan."

For convenient reference, the Plan is summarized

in the several paragraphs immediately following.

The Plan will not become effective unless approved

by the Securities and Exchange Commission and a

Court of appropriate jurisdiction.

Summary of the Plan

In brief, the Plan provides for a settlement of
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the open account indebtedness owing by Market

Street to Standard, the elimination of, or the termi-

nation of all rights of, the Preferred 6% Cumula-

tive Stock, Second Preferred 6% Stock and

Common Stock of Market Street, reduction of the

remaining assets of Market Street to cash, disposi-

tion of all claims against Market Street through

settlement or otherwise, including the actions now
pending for injuries and damages and the claims

for workmen's compensation and benefits arising

from compensable injuries to or death of former

employees, the liquidation of Market Street through

distribution to the holders of its Prior Preference

6% Cumulative Stock of its assets remaining at the

time of such liquidation and its dissolution.

II.

Provisions of the Plan

Terms and Operations of the Plan

Prior to 1944 Market Street was engaged in the

operation of a street railway system in and about

the City of San Francisco, California. On Septem-

ber 29, 1944, Market Street sold and delivered its

operative properties to the City and County of San

Francisco for the sum of $7,500,000. Of this amount

$5,618,601.29 has been paid to Market Street leav-

ing an unpaid balance as of March 31, 1948, of

$1,937,943.64, of which $56,544.93 represents interest

accrued on the unpaid balance of the purchase price

at 4% per annum.

Market Street has issued and there are now out-
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standing 116,185 shares of Prior Preference 6%
Cumulative Stock, par value $100 per share, here-

inafter sometimes referred to as "Prior Preference

Stock") ; 49,865% shares of Preferred 6% Cumula-

tive Stock, par value $100 per share, (hereinafter

sometimes referred to as "Preferred Stock") ; 46,-

737 shares of Second Preferred 6% Stock, par value

$100 per share, (hereinafter sometimes referred to

as "Second Preferred Stock") and 106,474 shares

of Common Stock, par value $100 per share. Stand-

ard is the owner of 39,250 shares of Preferred

Stock, 25,500 shares of the Second Preferred Stock

and 61,900 shares of Common Stock of Market-

Street. The shares of stock so owned by Standard

constitute 39.67% of the voting securities of Market

Street. Market Street is a subsidiary of Standard.

Standard is a registered holding company under the

Act. Cumulative dividends on the Prior Preference

Stock of Market Street are in arrears from April

1, 1920 to December 31, 1921 and from January 1,

1924 to date; on December 31, 1947 the aggregate

amount of such cumulative dividends in arrears was

$154.50 per share or $37,950,582.50. Cumulative

dividends on the Preferred Stock of Market Street

are in arrears from April 1, 1921 to date; on De-

cember 31, 1947 the aggregate amount of such

cumulative dividends in arrears was $160.50 per

share, or $8,003,894.25.

As of December 31, 1947, Market Street owed to

Standard the amount of $976,726.63, representing

the unpaid balance of its open account indebtedness,

together with interest thereon computed at the rate
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of 4% per annum. There is presently pending in

the District Court of the United States for the

Northern District of California, Southern Division,

an action (Civil Action File No. 26807-R) brought

by Standard against Market Street to recover the

balance of the unpaid principal of such open ac-

count indebtedness, plus accrued interest thereon

at the rate of 6% per annum, aggregating at De-

cember 31, 1947, the sum of $1,111,494.67, the differ-

ence of $134,768.04 resulting from Market Street

having accrued interest at the rate of 4% per

annum, whereas Standard accrued interest at the

rate of 6% per annum. Russell M. Van Kirk,

Bloomfield Hulick and Edmund T. Willetts, as a

Protective Committee for the holders of Prior

Preference Stock of Market Street (hereinafter

referred to as the "Van Kirk Committee") have

appeared in said action, and Lea Rosen, a holder of

Prior Preference Stock, has filed a petition for

leave to intervene therein. Said action is now pend-

ing and undetermined.

Market Street and Standard and the Van Kirk

Committee, after extended negotiations, have ar-

rived at a settlement agreement with respect to such

open account indebtedness of Market Street to

Standard and such litigation on the following basis,

(a) Market Street will pay to Standard the

sum of $550,000 and will deliver to Standard

a full and complete release and discharge of

any and all liability of Standard to Market

Street for any cause whatsoever.
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(b) Standard will accept such sum of $550,-

000 (together with performance by Market
Street of its share of the settlement obligations

set forth in subparagraphs (c) and (d) below)

in full payment of the open account indebted-

ness of Market Street to Standard and any and

all interest accrued thereon, and will deliver to

Market Street a full and complete release and

discharge of any and all liability of Market

Street to Standard because of such open ac-

count indebtedness and for any other cause

whatsoever.

(c) Coincident with such payment by Mar-

ket Street to Standard there will be paid to

William J. Cogan, as the attorney for the Van
Kirk Committee, the sum of $50,000 for his

fees, $25,000 of which will be paid by Market

Street and the remaining $25,000 of which will

be paid by Standard.

(d) Coincident with such payment by Mar-

ket Street the members of the Van Kirk Com-

mittee will be paid, as fees or compensation,

the sum of $25,000, one-half of which will be

paid by Market Street and the remaining one-

half by Standard. Market Street will also re-

imburse the Committee for its expenses in an

amount estimated not to exceed $5,000.

As of December 31, 1947 there were pending

against Market Street 197 actions for injuries and

damages praying for judgments in the aggregate

amount of $2,770,976. There were also pending cer-
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tain claims for compensation and benefits arising

from compensable injuries and death of former

employees in accordance with the Workmen's Com-
pensation Law of the State of California.

Market Street will continue the settlement of its

affairs with a view to its ultimate liquidation and

dissolution as follows

:

(1) By payment to Standard in settlement

of the open account indebtedness and the action

brought thereon upon the basis outlined above.

(2) Collects from the City and County of

San Francisco the balance of the purchase

price of its operative properties, together with

interest thereon.

(3) Sells its remaining real estate and office

furniture and fixtures.

(4) Disposes of all claims including the ac-

tions for injuries and damages pending against

it.

(5) Disposes of claims for workmen's com-

pensation and benefits.

Upon the Plan becoming effective by a final order

of the Commission and a final decree of Court, all

rights of the holders of the Preferred Stock, Second

Preferred Stock and Common Stock of Market

Street shall thereupon cease and terminate, and the

holders of such Preferred Stock, Second Preferred

Stock and Common Stock shall have no further

lights with respect to the voting of such stock or to
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participate in any distribution of the assets of

Market Street upon liquidation.

Within 100 days after the Plan has become effec-

tive by a final order of the Commission and a final

decree of Court, a special meeting of the holders

of the Prior Preference Stock will be held to elect

a new Board of Directors. If such effective date

occurs within 100 days of the next regular meeting

of the stockholders of Market Street no special

meeting will be held and such new Board of Direc-

tors shall then be elected at such next regular

meeting.

The payment of fees and expenses in connection

with the Plan shall be subject to the supervision of

the Commission, and Market Street will pay such

fees and expenses as shall be approved by the Com-

mission (other than the fees and expenses to be paid

by Standard upon the settlement of its claim as set

forth above), provided that the fees and expenses

so to be paid by Market Street with respect to the

Van Kirk Committee and its counsel shall in no

event exceed the amounts hereinbefore set forth.

The assets of Market Street remaining after the

payment of such fees and expenses, or after pro-

vision for the payment thereof has been made, and

its affairs settled as outlined above, will be dis-

tributed pro rata to the holders of its Prior Prefer-

ence Stock in full satisfaction of the claims of the

holders of such stock and all accrued and unpaid

dividends thereon.
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Method of Carrying the Plan Into Effect

Market Street has filed with the Commission an

application to it requesting that the Commission

find the Plan necessary to effectuate the provisions

of Subsection (b) of Section 11 of the Act, and

fair and equitable to the persons affected by the

Plan; that the Commission make an order approv-

ing the Plan; and that the Commission apply to a

Court in accordance with the provisions of Subsec-

tion (f) of Section 18 of the Act as set forth in

Section 11(e) thereof, to effect and carry out the

terms and provisions of the Plan. The Plan, when

made effective by a final order of the Commission

and by a final decree or order of Court, will be

binding upon all stockholders of Market Street.

Dated: April 22, 1948.
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EXHIBIT G

For Release in Morning Newspapers of Saturday,

October 1, 1949

Securities and Exchange Commission

Washington, D. C.

Holding Company Act of 1935

Release No. 9376

In the Matter of

MARKET STREET RAILWAY COMPANY

File No. 54-169

MARKET STREET RAILWAY COMPANY, and

STANDARD GAS AND ELECTRIC COM-
PANY, and Certain of Its Subsidiary Com-

panies

File No. 4-63

RUSSELL M. VAN KIRK, BLOOMFIELD
HULICK, EDMUND T. WILLETTS, Com-

mittee for the MARKET STREET RAIL-
WAY COMPANY Prior Preference Capital

Stock

File No. 68-84

(Public Utility Holding Company Act of 1935)

FINDINGS AND OPINION
OF THE COMMISSION

Plan Under Section 11(e)

Necessity

Plan filed by non-utility subsidiary of registered

holding company, providing for settlement of all
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claims against it, pro rata distribution of remaining

assets to prior preference stockholders, and dissolu-

tion, held, necessary under Section 11(b) to correct

unfair and inequitable distribution of voting power

of subsidiary.

Fairness

Plan filed by non-utility subsidiary of registered

holding company providing for compromise settle-

ment of open-account indebtedness owing to parent,

payment of fees to prior preference stockholders'

committee and its attorney by subsidiary and par-

ent, payment of all claims against subsidiary and

pro rata distribution of remaining assets to prior

preference stockholders, held, fair and equitable

upon condition that plan be amended to eliminate,

inter alia, payment of any fees to attorney and

reduction of amount to be received by parent from

subsidiary by amount of fees proposed to be paid

by parent.

Appearances

:

CYRIL APPEL,
For Market Street Eailway Company.

HELMER HANSEN,
Of Flynn, Clerkin & Hansen, for Standard

Gas and Electric Company and Public Utility

Engineering and Service Corporation.

FREDERIC SAMMOND,
Of Miller, Mack & Fairchild, for Public Utility

Engineering and Service Corporation.
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WILLIAM J. COGAN,
For Russell M. Van Kirk, et al., Stockholders

Protective Committee Prior Preference 6%
Cumulative Stock of Market Street Railway

Company.

MILTON PAULSON,
For Lea Rosen, a Holder of Prior Preference

Stock of Market Street Railway Company.

DION R. HOLM,
For the City and Comity of San Francisco,

California.

PAUL S. DAVIS and

THEODORE PLOTNICK,
For the Division of Public Utilities of the

Commission.

Market Street Railway Company ("Market

Street"), a non-utility subsidiary of Standard Gas

and Electric Company ("Standard"), a registered

holding company, seeks approval of a plan which it

has filed pursuant to Section 11(e) of the Public

Utility Holding- Company Act of 1935 ("the Act"). 1

The plan involves, in substance, the settlement of a

claim asserted by Standard against Market Street

and the subsequent liquidation and dissolution of

Market Street on a basis whereby the holders of the

Prior Preference 6% Cumulative Stock ("Prior

Preference Stock") are to receive all residual as-

standard has been ordered, pursuant to Section

11(b)(1) of the Act, to dispose of its interests in

Market Street. 9 S.E.C. 862 (1941).
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sets of the company. Proceedings on the plan were

consolidated with investigation proceedings previ-

ously instituted by us pusuant to Sections 11(a),

18(a) and 18(b) of the Act with respect to the

relationships and transactions between Market

Street and Standard and Standard's former sub-

sidiary service company, Byllesby Engineering and

Management Corportaion (" Byllesby Engineer-

ing"),2 the name of which was changed in 1935 to

Public Utility Engineering and Service Corpora-

tion.

After appropriate notice, public hearings were

held in the consolidated proceedings.3 At such hear-

ings leave to be heard was granted to Russell M.

Van Kirk, Bloomfield Hulick and Edmund T. Wil-

letts, aeing as a committee ("Van Kirk Commit-

tee") 4 for holders of Prior Preference Stock, and

to Lea Rosen, a holder of Prior Preference Stock.

The City and County of San Francisco was ad-

mitted as a party after the filing of the plan, but

it did not participate at any of the hearings. Briefs

have been filed by Market Street, the Van Kirk

Committee, Rosen and the City and County of San

Francisco and we have heard oral argument. On the

basis of the record in the consolidated proceedings

we make the following findings:

2Holding Company Act Release No. 7425 (1947).

•^Holding Company Act Release No. 8270 (1948),

4The record indicates that Russell M. Van Kirk
was the only active member of the Committee. Van
Kirk died shortly after the settlement, hereinafter

discussed, was reached.
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Description of Market Street

Market Street, a California corporation, was for-

merly engaged in the operation of a street railway

system in and about the City of San Francisco. On
September 29, 1944, Market Street sold its operat-

ing properties to the City and County of San Fran-

cisco for the sum of $7,500,000, of which the last

installment, amounting to $1,945,345.70, was paid on

May 7, 1948.

The following is a balance sheet of Market Street

as of June 30, 1948:

Table I

Assets

Current Assets

:

Cash $ 106,161

U. S. Government securities 3,243,000

Other 12,241 $ 3,361,402

Land, Buildings, Furniture and Fixtures 7,250

Deposits

:

Collateral security for self-insurance

under Workmen's Compensation
and Safety Act 62,936

Other 1,000 63,936

Total Assets $ 3,432,670

Deferred Charges 82
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Liabilities

Current Liabilities $ 4,482

Indebtedness to Standard Gas and Electric Co 990,832

Bonded Indebtedness:

Bonds, Scrip and Interest Coupons
not redeemed $ 11,525

Cash on Deposit with Trustee 11,525

Option Deposit on Proposed Real Estate Sale 20,000

Capital Stock—$100 par value per share

:

Prior Preference 6% Cumulative $11,618,500

Preferred 6% Cumulative 4,986,850

Second Preferred 6%
(non-cumulative) 4,673,700

Common 10,647,400 31,926,450

Deficit a/ (29,509,094)

Total Liabilities $ 3,432.670

( ) Denotes red figure.

a/ No provision made for contingent liabilities or preferred

stock dividend arrearages.

It will be noted from the balance sheet that the

assets of Market Street are almost wholly liquid

and that it has no income producing property ex-

cept as it derives income from its holdings of gov-

ernment securities. In fact, since the sale of its

operating properties, Market Street's expenses have

exceeded its income and such deficits will in all

likelihood continue until dissolution. The income

deficits have been as follows

:

Three months ended December 31, 1944 ... $126,009

Year ended December 31, 1945 $486,446

Year ended December 31, 1946 $300,406

Year ended December 31, 1947 $208,221

As against assets of some $3,400,000, which can be
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expected only to decrease as the life of Market

Street is prolonged, there are claims for a far

greater amount. The claims fall into the following

classes : persons claiming against Market Street for

alleged torts arising from its former transportation

operations; claims for workmen's compensation and

benefits; the claim of Standard as a creditor; and

the claims of Market Street's stockholders.

There were 183 tort claims pending against Mar-

ket Street as of June 30, 1948, the amount sued for

aggregating $2,543,772. According to the company's

1948 annual report to stockholders, these claims had

been reduced to 135 at December 31, 1948, in an

amount aggregating $1,789,089. The management

estimated, on the basis of its experience, that the

aggregate cost of future payments of claims and

damages, including litigation incident thereto, and

expenses for the remainder of the company's cor-

porate existence would approximate $560,000 at De-

cember 31, 1947, and $428,000 at December 31, 1948.5

Claims for workmen's compensation and benefits

had a total estimated future cost of $34,351 as of

June 30, 1948, according to Market Street's

report to the California Department of Industrial

Relations.

The claim of Standard as a creditor is based upon

a book open account indebtedness owed by Market

Street to Standard. According to the books of Mar-

5From September 29, 1944, to June 30, 1948, the

company disposed of 387 litigated claims, aggregat-

ing $5,149,882, by payment of $556,308, and 298 un-
litigated claims by payment of $46,572.
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ket Street, as of June 30, 1948, it owed Standard

$990,832, representing $707,189 of principal plus

accrued interest to that date. Standard, however,

claimed an additional $141,859 was owing on the

open account as of June 30, 1948. The variance is

due to a difference in interest accruals since October

24, 1939. Interest at the rate of 6% on the daily

balances has been accrued by Standard from the

origin of the open account to date. Interest at that

rate was accrued by Market Street until October

24, 1939, when it reduced the interest rate on the

open account from 6% to 4% in conformity with a

plan for the extension of then outstanding bonds

approved by the California Railroad Commission

on October 24, 1939. Standard contends that it is

not bound by the reduction since it was not a party

to the proceedings before the California Railroad

Commission. In January 1947 Standard brought

suit against Market Street on the open account,

claiming an amount which reflected the accrual of

interest at 6%.6 Pending our proceedings, the suit

has not been prosecuted.

The final claims against Market Street are those

of the holders of its outstanding stock. In their

order of preference, Market Street has outstanding

116,185 shares of Prior Preference Stock, $100 par

value, all publicly held; 49,868% shares of Pre-

ferred 6% Cumulative Stock, $100 par value, of

which Standard owns 39,250 shares; 46,737 shares

6District Court of the United States, Northern

District of California, Southern Division, Civil Ac-

tion No. 26807-R.
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of Second Preferred 6% Stock (non-cumulative),

$100 par value, of which Standard owns 25,500

shares; and 106,474 shares of Common Stock, $100

par value, of which Standard owns 61,900 shares.

Standard's holdings constitute 39.67% of the voting

securities of Market Street. Dividend arrearages

at June 30, 1948, were as follows

:

Per Share Total

Prior Preference $157.50 $18,299,138

Preferred 6% Cumulative 163.50 8,153,500

Total $26,452,638

Provisions of the Plan

Market Street proposes to settle its affairs with

the view to its ultimate liquidation and dissolution

in the following manner:

(1) Market Street would pay to Standard the

sum of $550,000 in cash in complete settlement of

the open account indebtedness due from Market

Street to Standard. Coincident with such payment,

William J. Cogan, attorney for the Van Kirk Com-

mittee, would be paid the sum of $50,000 for his

fees, one-half to be paid by Standard and one-half

by Market Street; the Van Kirk Committee would

be paid the sum of $25,000, one-half by Standard

and one-half by Market Street; and the Van Kirk

Committee also would be reimbursed by Market

Street for its expenses in an amount not to exceed

$5,000.
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(2) Market Street would sell its remaining real

estate and office furniture and fixtures.7

(3) Market Street would dispose of all claims

pending against it including actions for injuries

and damages and claims for workmen's compensa-

tion and benefits.

(4) Upon the plan becoming effective by a final

order of the Commission and a final decree of an

appropriate court, all rights of stockholders other

than Prior Preference stockholders shall cease and

terminate.

(5) Within a hundred days after the plan be-

comes effective a special meeting of the holders of

the Prior Preference Stock would be held to elect

& new Board of Directors. If such effective date

occurs within 100 days before the next regular

meeting of stockholders, no special meeting would

be held and the new Board of Directors shall be

elected at such regular meeting.

(6) Market Street would pay such fees and ex-

penses in connection with the (plan as shall be

approved by the Commission.

(7) The assets of Market Street, remaining

after payment of and provision for fees, expenses

and other obligations, would be distributed pro rata

to the holders of Prior Preference Stock.

Market Street has requested that the Commission,

if it approves the plan, make application to an

7As of June 30, 1948, the carrying value on the

books of Market Street amounted to $7,249.83.
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appropriate court for enforcement in accordance

with the provisions of Sections 11(e) and 18(f) of

the Act.

Applicable Statutory Standards

Before we can approve the proposed plan of

Market Street under Section 11(e) of the Act, we

must find the plan necessary to effectuate the pro-

visions of Section 11(b) of the Act and fair and

equitable to the persons whom it affects. We first

consider the necessity of the plan.

Necessity of the Plan

We have consistently held that to be "necessary"

within the meaning of Section 11(e), a plan need

not be the only plan capable of effectuating the

provisions of Section 11(b), but that it will comply

with the "necessity" standard if it will achieve the

results required by the statute in an appropriate

manner. 8

It is clear that an unfair and inequitable distribu-

tion of voting power exists in Market Street. The

holders of Prior Preference Stock, as we find in

our subsequent discussion of the fairness of the

plan, are entitled to all of the equity in the enter-

prise, yet their holdings presently represent only

approximately 36% of the voting power, while

Standard, whose only monetary interest in the com-

pany is through the open account indebtedness, con-

trols the company through stockholdings which are

without value and represent 39.67% of the voting

8Lahti v. New England Power Association, 160

F. 2d 845 (C.A. 1, 1947).
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power. We find that the dissolution and liquidation

of Market Street is necessary and the plan if

amended to conform with the changes hereinafter

set forth will satisfy the standards of Section 11(e)

of the Act. We turn next to the fairness of the plan.

Fairness of the Plan

In order to approve a plan under Section 11(e)

as fair and equitable, we must find that each person

affected thereby will receive, in the order of his

priority, from that which is available for the satis-

faction of his claim, the equitable equivalent of the

rights surrendered.9

All of the persons whom we have described as

having claims of one kind or another are affected

by the plan and we must thus consider the fairness

of the plan: as between stockholders of Market

Street and Standard as a creditor; as among the

several classes of stockholders of Market Street;

and as to the tort and workmen's compensation

claimants.

(1) Fairness as between stockholders of Market

Street and Standard as a creditor.

In May 1947, after requests from Van Kirk and

his attorney, Cogan, who raised questions of the

validity of Market Street's open account indebted-

ness, we instituted proceedings pursuant to Sections

11(a), 18(a) and 18(b) of the Act for investigation

of the company and, in this connection, in order not

to render the investigation fruitless we entered our

90tis & Co. v. S.E.C., 323 U.S. 624, 640 (1945).



vs. William J. Cogan 47

order prohibiting Market Street from making any

further payments to Standard. 10 In the investiga-

tion hearings, in which both Cogan and Milton

Paulson, attorney for Rosen, participated, consider-

able testimony was taken and documentary evidence

adduced with respect to the relationships and trans-

actions between Market Street and Standard and its

affiliates, past and present. In particular, the serv-

ices rendered to Market Street by Byllesby En-

gineering and the creation and history of the open

account were explored. During the course of those

proceedings, both Cogan and Paulson separately

initiated negotiations with Standard for a settle-

ment of the open-account controversy. It appears

from the record that Standard wished, if possible,

to negotiate with Cogan and Paulson jointly, which

was agreeable to Paulson but not to Cogan. Stand-

ard finally conducted negotiations solely with

Cogan, who represented approximately 36,500

shares. In December, 1947, Standard announced that

it and Cogan had reached a settlement of the open

account. The agreement then announced differed

from the plan now before us in that it provided

10On August 1, 1947, we denied a motion by
Standard that we vacate our order of May 20, 1947,

and dismiss the proceedings, S.E.C
,

Holding Company Act Release No. 7609. An appeal
from this ruling and a request for a stay of the

investigation proceedings was taken to the Court of

Appeals for the Third Circuit; the request for a

stay of the proceedings was denied by the Court on
August 6, 1947, and on January 1, 1948, by stipula-

tion, the appeal was dismissed. Civil Action No.
9481.
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that Standard would cooperate in the election of

nominees of the Van Kirk Committee as a majority

of the directors of Market Street and that we would

be requested to terminate our investigation and dis-

solve our prohibition against payments by Market

Street to Standard. Our staff advised Standard

that it would not recommend our approval of the

latter proposals and that the settlement should be

presented to us in terms of a thoroughgoing reor-

ganization plan under Section 11(e) of the Act

which treated with the rights of all interested per-

sons. Thereafter, Market Street filed the plan now

before us.

As heretofore stated, the plan provides that the

open account, which at June 30, 1948, amounted to

$990,832 according to the books of Market Street

and $1,132,691 according to the books of Standard,

is to be settled by the payment of $550,000 by Mar-

ket Street to Standard. Since Standard has agreed

to pay $37,500, representing one-half of the pro-

posed fees for Cogan and the Van Kirk Committee,

the net settlement to Standard amounts to $512,500

and it is this amount, as our subsequent discussion

shows, which we shall regard as the proposed settle-

ment. It is our duty to appraise independently the

proposed payment in order to determine whether it

achieves fairness and equity to the persons affected.

Market Street first came into the Standard sys-

tem during 1924 and 1925 when voting control of

Market Street was acquired by H. M. Byllesby &

Company, which had originally organized Standard

and controlled the Standard system. It was testi-
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fied that the acquisition of Market Street was made

without any investigation of its financial condition

and that it had occurred as an incident to a fight

for control of Philadelphia Company, which became

a subsidiary of Standard. In 1925, Byllesby vested

its interest in Market Street in Standard Power and

Light Corporation (Bel.), then a subsidiary of Stand-

ard. In 1930, Standard Power became the parent

of Standard which at that time acquired directly

the Market Street securities it now holds.

Prior to its acquisition by H. M. Byllesby &
Company, Market Street was in parlous financial

condition. Although it had emerged from a reor-

ganization in 1921, it has never paid a dividend

on either of its two junior preferred stocks or com-

mon stock and has paid dividends on its Prior

Preference Stock only in 1922 and 1923 after being

in arrears for 1921. As of December 31, 1925, the

year in which control was acquired, Market Street's

common stock equity (after adjustment for pre-

ferred stock arrearages) was slightly over 20% ; as

of December 31, 1935, common stock equity, on the

same basis, was less than 4%.n During the inter-

vening period, however, there had been a reduction

of $6,472,000 from the $12,329,000 of 7% bonds, due

1940, which were outstanding at the beginning of

the period, while $867,350 of indebtedness to af-

nNo adjustment has been made for the amount by
which book value of the properties exceeded realiz-

able value. If such adjustment were made, there

was probably no common stock equity at either date.



50 Securities and Exchange Commn.

filiates was incurred and surplus rose by about

$1,750,000.

In November, 1925, the management of Market

Street was assumed by Byllesby Engineering, which

appointed its Pacific Coast representative, Samuel

Kahn, as executive vice-president of Marekt Street.

In February, 1927, an agreement was entered into

between Market Street and Byllesby Engineering

in which the latter undertook to render various

services to Market Street for a period from Janu-

ary 1, 1927, to December 31, 1931. In the same

contract, Market Street agreed to pay the sum of

$125,000 for the management services rendered to

it by Byllesby Engineering during the year 1926.

The service contract provided for a variety of man-

agement services : obtaining of personnel ; assistance

in negotiating contracts and loans
;
purchase of mer-

chandise at discount; supervision of auditing and

accounting, local sales of securities, and advertising

and publicity; securing of insurance and necessary

property appraisals; and general availability for

any other management matters. The contract pro-

vided for compensation at the rate of not more than

2!/2% of the gross revenues of Market Street and

not less than $150,000 annually. On January 1,

1932, this agreement was renewed for a period of

five years, but by mutual consent payments under

the agreement were discontinued on October 1, 1935,

shortly after the Holding Company Act was passed.

Thereafter any services that were rendered to Mar-

ket Street were paid for item by item on a cost
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basis, and Kahn, who had become president of

Market Street in 1927 and whose annual salary of

$37,500 had been paid by Byllesby Engineering, was

paid directly by Market Street.

The following tabulation shows service company

charges from 1926 to 1947, inclusive

:

Table II

Appraisal

Year Supervision Fees Services Services Total

1926 $125,000.00 (a) $3,395.00 $128,395.00

1927 150,000.00 $ 79.46 150,079.46

1928 200,000.00 200,000.00

1929 200,000.00 450.00 200,450.00

1930 175,000.00 175,000.00

1931 175,000.00 175,000.00

1932 168,750.00 168,750.00

1933 150,000.00 150,000.00

1934 125,000.00 125,000.00

1935 93,750.00 93,750.00

1936
1937
1938
1939 18.42 18.42

1940 638.89 638.89

1941 171.34 171.34

1942 12.25 12.25

1943 493.53 493.53
1944 108.80 108.80

1945
1946 34.81 34.81

1947

Totals $1,562,500.00 $3,845.00 $1,557.50 $1,567,902.50

Note: (a) $95,000 of this amount was billed in February 1927.

As the table indicates, Market Street was charged

$1,562,500 for supervision fees by Byllesby En-

gineering under the management contract up to

October 1, 1935. Of this amount some $375,000 was

paid to Kahn for his services as the president of
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Market Street, the balance of $1,187,500 being for

other services under the contract. What those serv-

ices were is difficult to determine from the record.

Nearly everyone concerned with the transactions

which took place from 1926 to 1935 is dead or has

no present recollection of what occurred. Records

for those years have in most instances been long

destroyed. Kahn, presumably with the best knowl-

edge of what transpired, could recall few specific

facts and was able to testify only in a general way.

He testified that he directed the activities of the

company, that he was in constant touch with the

home office of Byllesby Engineering in Chicago and

that major decisions were made jointly by him and

Byllesby Engineering. Kahn also testified that an

auditor who looked after the West Coast interests

of the Standard system devoted about one-third of

his time to Market Street, and that the service com-

pany supervised the accounting department of

Market Street, performed some publicity work,

effected some savings by securing better premiums

in group life insurance policies, made some pur-

chases at a discount, and gave assistance in the

preparation of federal income tax returns.

Upon the basis of the record as it stands, it ap-

pears that Market Street was greatly overcharged

for the services which it received. This is borne out

also by the fact that Standard Power and Light

Corporation (which, as before mentioned, held the

securities of Market Street directly until 1930)
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received from Byllesby Engineering a portion of

the fees billed to Market Street, as follows

:

1926 $ 50,000.00*

1927 60,000.00

1928 80,000.00

1929 80,000.00

$270,000.00

includes $38,000.00 received in 1927.

In arriving at this conclusion we must point out

that the settlement was arrived at during the course

of the hearings and that, in presenting it to us,

Standard stated that, if the settlement should not be

approved, it desired to proceed with the investiga-

tion and that it had retained independent engineers

to study and reconstruct the services rendered under

the management contract.

Of the total of $1,562,500 charged under the con-

tract up to 1935, $231,250 appears in the present

open account, and represents management fees owed

by Market Street which were either paid or as-

sumed by Standard. A summary reflecting this item

and the other principal charges and credits in the

open account as of December 31, 1947, as shown on

the books of Market Street follows

:
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Table III

Principal

Cash Advances
By Standard

:

1931 $300,000.00

1932 250,000.00

1933 150,000.00

1935 84,000.00 $784,000.00

Repayment by Market Street:

1933 .. $150,000.00

1945 155,904.76 305,904.76

Net Cash Advances $478,095.24

Management Fees
Paid or Assumed by Standard

:

1932 $ 81,250.00

1933 150,000.00 231,250.00

Miscellaneous Credits (2,156.00) $707,189.24

Interest

Interest Accrued at 6%
Accruals

:

9/25/31 through 10/24/39 $363,984.49

Less, Payments

:

October 1931 through May
1938 (paid monthly) $290,490.99

January 1939 4,398.26

July 1945 25,000.00

November 1945 44,095.24 363,984.49

Interest Accrued at 4%
Accruals

:

10/25/39 through 12/31/47 269,537.39

Total Principal and Interest (per records of
Market Street) at December 31, 1947 $976,726.63
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The foregoing tabic indicates that the open ac-

count as of December 31, 1947, represented $478,095

of unpaid cash advances, $231,250 of unpaid man-

agement fees and $269,537 of unpaid interest al

4%. As recorded in the books of Standard, the

unpaid interest is larger, being computed at 6%.
Table III also shows that Standard has already

received $363,984 in interest payments computed

at 6%. Of the $784,000 of cash advances made by

Standard to Market Street, $700,000 represents

loans made in 1931, 1932 and 1933 to service Market

Street's bonded indebtedness, and $84,000 was an

advance in 1935 to enable Market Street to pay

management fees to Byllesby Engineering.

We think the record is clear, as heretofore stated,

that Marekt Street was grossly overcharged for

sen-vices, a practice common to the industry prior to

the enactment of the Holding Company Act, and

one which wTe cannot condone in arriving at a deter-

mination of fairness and equity. The difficulty in

the present ease is how to determine the amount of

the overcharge since it is clear that some services

were rendered and were valuable. In addition, in

the course of the dealings between Standard and

Market Street, Standard made approximately $400.-

000 of cash advances for the servicing of Market

Street's bonds which may be given recognition in

appraising the fairness of the settlement.

Thus, the matter sums up as one of appraising

whether the "give-up" by Standard of all of the

open account, except an amount which approxi-

mates the balance of cash advances for bond servic-
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ing plus interest, results in a fair settlement. While

it appears to us that, on balance, the settlement is

a favorable one for Standard, several elements have

caused us to conclude that it is fair and equitable

to all concerned. All of the participants in the pro-

ceedings have desired to settle, apparently from an

awareness, which we can recognize, that prompt

disposition was valuable in preventing the fritter-

ing away of the assets of this unproductive enter-

prise. Against the possibility that we might find

upon the completion of the record that Standard

should receive from this estate some amount less

than $512,500, or even nothing, we must consider

the cost to the Prior Preference Stockholders of

further proceedings and litigation which would pro-

long the life of a company in which expenses can be

expected to exceed income. In this connection, it is

to be noted that while we have not accepted Cogan's

negotiations as an indicum of fairness, Paulson,

who was not a party to the settlement, has stated

that he could approve the proposed settlement of

the open account if all fees and expenses in connec-

tion therewith be paid by Standard.

Throughout the foregoing analysis we have dis-

cussed the settlement to Standard on the basis of

the net amount which is proposed to be retained by

Standard under the plan. The gross amount, $550,-

000, is, in our view, a reasonable and fair settlement

of the matters in controversy. However, of such

gross amount Standard agreed to pay $37,500 to-

ward fees which might otherwise be payable by

Market Street. In view of our disposition of the
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fees proposed under the plan we think ii appropri-

ate that Market Street pay Standard only the net

amount which Standard contemplated it would re-

tain under the settlement. Obviously, in matters of

this nature it is impossihle to pin-point a fair set-

tlement and a range is the best that can be achieved.

We find that $512,500 falls within the realm of

fairness and that the plan should he amended to

provide for payment to Standard of that amount.

(2) Fairness as among classes of stockholders of

Market Street

The charter of .Market Street provides that upon

dissolution, the holders of Prior Preference Stock

shall he entitled to receive "out of any otherwise

undistributed surplus profits the amount of any

accrued and unpaid dividends thereon, and out of

assets the par value thereof before any distribution

or payment is made on the Preferred Stock, Second

Preferred Stock or Common Stock * * *"

The aggregate par value of the Prior Preference

Stock is $11,618,500 and as of June 30, 1948, divi-

dends in arrears aggregated $18,299,138. As against

these claims, there is no expectation of earnings and

the total assets of Market Street as of June 30,

1948, were $3,432,670 before provision for tort and

workmen's compensation claims and the claim of

Standard as a creditor. It is clear, therefore, that

the Prior Preference Stockholders are entitled to the

residue of the assets and that the rights of all other

stockholders should be terminated as provided in
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the plan. Accordingly, we find the plan to be fair

and equitable as it relates to the holders of all

classes of stock of Market Street.

(3) Fairness to tort and workmen's compensation

claimants.

As heretofore stated, there were as of June 30,

1948, 183 tort claims against Market Street seeking

$2,543,772, and workmen's compensation estimated

future costs of $34,351. The plan provides that the

payment to Standard will be made immediately but

that disposition of these claims will be made before

any distribution to the Prior Preference stock-

holders.

The City and County of San Francisco, which

made a final payment of $1,945,345.70 on May 7,

1948, to Market Street has instituted an action and

secured a temporary injunction to restrain Market

Street from using any of that sum for payments to

its stockholders or Standard until adequate provi-

sion has been made for tort claimants. Before us

the City urged that we should not issue any orders

inconsistent with the temporary injunction. Since

Market Street's assets at June 30, 1948, were more

than sufficient to make the proposed payment to

Standard and to cover the maximum amount of the

tort claims at that date, and disposition is to be

made of the claims before any distribution to stock-

holders, our approval of the plan would not ad-

versely affect the City's suit or the court's order.
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Fees and Expenses

William J. Cogan

It appears from the record that Cogan was pri-

marily responsible for the development of the basic

i'acts of the relationships between Market Street

and Standard and the proposed settlement which is

embodied in the plan before ns. Despite this, we

shall not approve any allowance for Cogan. From

the record before ns, the conclusion is inescapable

that Cogan gave such attention to his personal in-

terests and the fees which he hoped to secure, that

his obligation of undivided loyalty to the stockhold-

ers whom he represented was not fulfilled. As will

appear from the summary of the negotiations here-

inafter set forth, before arriving at a settlement

of the matters in controversy, Cogan attempted in

the midst of negotiations to secure a retainer from

Standard and established the amount of fees to be

paid to him and made its payment a condition of

the settlement.

Chronologically, the settlement negotiations were

as follows: In June, 1947, Van Kirk met with

Standard to discuss a settlement of the open ac-

count. Cogan testified that Van Kirk told him that

Standard then made an offer of settlement involving

a reduction in the open account by $250,000 and a

payment to Cogan of $50,000 for attorney's fees.

No further discussions were held by Cogan until

September, 1947, at which time he was aware that

Paulson's California co-counsel had discussed set-

tlement with Standard's California counsel. On
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September 23, 1947, Cogan indicated a willingness

to receive a firm offer from Standard and an offer

which called for a payment to Standard of $650,000

was then made by Standard. No action was taken

by Cogan on this offer and the hearings continued.

At an accidental meeting with officers of Standard

in Philadelphia in October, 1947, Cogan made an

offer to Standard whereby he was willing to agree

to a payment, in effect, of $350,000 to Standard

"Provided it [Standard] paid me a counsel fee of

$50,000 and paid the Committee a fee of $25,000."

At this same meeting, Cogan requested that he be

retained by Standard as counsel in other matters.

While in oral argument before us, Cogan took the

position that his request for retainer was made in

jest, the record requires a contrary view. Thus,

under cross-examination, Cogan testified as follows

:

Q. Didn't you ask for a retainer 1

A. Not in connection with that settlement,

Q. Tell us what you asked for about a

retainer.

A. As far as any other matter was concerned,

I said, "In case you don't want me as counsel

against you on any other matter, perhaps you

could give me a retainer.
'

'

It had nothing to do with the settlement.

Q. You said, "In case you don't want me as

counsel against you in any other matter, per-

haps you can give me a retainer'"?

A. That is right,

Q. You meant an annual retainer?
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A. I meant a retainer of any type.

Q. What type did you mean?

A. Well, annual retainer would be one type.

Q. Is that what you meant 1

A. Or if they wanted to hire me for a par-

ticular ease, it would be a retainer for that type.

What I had in mind was retainer, money.

* * *

Q. It [the request for retainer] was made

during a conversation when you were discuss-

ing settlement ? A. That is right.

Standard did not accept Cogan 's offer made at

the October meeting. However, Cogan 's terms at

that meeting appear very significant. Although

the parties were still $300,000 apart on what should

be paid to Standard, Cogan specifically fixed his

fee at the amount which he testified had previ-

ously been offered by Standard, and Cogan now

demanded a fee of $25,000 for the Committee. In

fact, according to his own testimony, Cogan "pro-

vided" that payment of these fees was a specific

condition to the settlement which he was offering.

From that time onward, the amount of the fees to

be paid Cogan and the Van Kirk Committee were,

in effect, a settled amount and were not the subject

of further negotiation. All that remained was the

settlement of the controversy itself. We find it

unnecessary to speculate whether Cogan was then

motivated only by the desire to secure a settlement

which would be consonant with and sustain his fees

or whether a more favorable settlement could have
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been achieved, since we think it clear that he had

so compromised his bargaining position that the

Prior Preference Stockholders were no longer re-

ceiving the representation to which they were en-

titled. Thereafter, a determination by Cogan of the

degree of pressure to be put on Standard was sub-

ject to consideration of what had become his per-

sonal stake. As will appear from the subsequent

negotiations, Cogan and Van Kirk thereafter in-

creased by $200,000 the amount which they previ-

ously had offered to Standard, and Standard in ac-

cepting that offer reduced by $100,000 its own pre-

vious offer of settlement.

The subsequent negotiations were as follows: In

November, 1947, Standard's representatives met

with Cogan in his office in New York and offered to

settle on the basis of a payment of $650,000 to

Standard and payments of $50,000 to Cogan and

$25,000 to the Van Kirk Committee. Standard to

pay half of these fees and Market Street to pay the

balance. After discussions concerning this pro-

posal with Van Kirk, Cogan made a counter-offer

in writing the same day, embodying the same terms

regarding the fee payments but providing for re-

duction of the payment to Standard from $650,-

000 to $550,000. Early in December, 1947, the

Standard Board accepted this offer.

The Van Kirk Committee

After the close of the hearings the executor of

Van Kirk's will wrote to us stating that he would

be willing to accept $7,500 in lieu of the $25,000
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provided for in the plan. The record shows that

Van Kirk rendered valuable services over a consid-

erable period of time. The payment of $7,500 to

Van Kirk's estate will be approved. We have also

given consideration to the question whether the

other members of the Van Kirk Committee should

be granted an allowance separately from Van Kirk.

Since the record shows unequivocally that they as

members of the Committee performed no service for

the Prior Preference Stockholders of Market

Street, we shall not approve an allowance for

them. 12 We approve the provision in the plan that

Market Street shall reimburse the Van Kirk Com-

mittee for expenses in an amount not exceeding

$5,000. It appears that such expenses were for

printing, travelling and similar items.

Milton Paulson

Paulson claims compensation for having con-

tributed to the settlement of the claim of Stand-

ard. While he does not claim any specific amount,

he contends that he and his associates are entitled

to major credit for any benefits obtained by Mar-

ket Street. Paulson and his associate counsel in

San Francisco succeeded in intervening and filing

an answer on behalf of Rosen in the action in the

United States District Court in San Francisco

12Cogan testified that it was contemplated that
the major portion of any fees received by the Com-
mittee would be turned over to Van Kirk, since Van
Kirk regarded the Committee as "his committee"
and had advanced all of the funds for its operation.
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brought by Standard on the open account at a time

when Market Street had conceded all issues raised

by the complaint of Standard except the amount of

interest on the open account of Paulson or his repre-

sentative participated in the investigatory hearings

but did not play a major part therein. Paulson

also claims to have been instrumental in starting

the final settlement discussions between Cogan and

representatives of Standard at a time when previ-

ous negotiations had been broken off. Paulson es-

timates that he devoted about four months to the

proceedings. Associate counsel claim to have de-

voted nine weeks, and an accounting firm retained

to investigate the facts spent about forty-three

days.

Upon the basis of the record we do not think that

Paulson is entitled to major credit for the final

result but we do find that he made a contribution

to the estate for which he should be compensated.

We conclude that an allowance of $5,000 to Paul-

son for the services of himself and his associates

to be paid by Market Street is fair and reasonable,

assuming that the plan, amended in accordance

with this Opinion, is consummated.

Plynn, Clerkin & Hansen

Flynn, Clerkin & Hansen, counsel for Standard,

has requested an allowance of $10,000 for services

rendered and to be rendered in these proceedings.

This fee is to be paid by Standard and has been

approved by it. Upon consideration of the evi-

dence in the record regarding the services per-
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formed, we sec no objection to the payment of a

fee in this amount.

Management of Market Street

The plan provides for a special meeting of Prior

Preference Stockholders for the election of a new

Board of Directors if the effective date of the plan

does not occur before 100 days of the next regular

meeting. While we customarily require appropri-

ate election mechanics where shifts of voting power,

as here, have occurred, we feel that the present case

is not one which warrants the expenditure of money

for that purpose. This estate will be under the

jurisdiction of the enforcement court, assuming

that the plan becomes finally effective, until the

dissolution of the company. We think it sufficient

in this instance if the next election of directors

occurs at the first regular meeting held for that

purpose after the plan has become effective. We
shall also ask the Court to require quarterly reports

from the management of the company as to the

progress being made under the plan.

Enforcement of Plan

Market Street has requested that, upon the entry

of our order approving the plan as necessary to

effectuate the provisions of Section 11 (b) of the

Act and fair and equitable to the persons affected

thereby, we should apply to an appropriate District

Court of the United States pursuant to Section 11

(e) of the Act and in accordance with the provisions

of Section 18 (f) of the Act to enforce and carry
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out the terms and provisions of the plan. We be-

lieve that within the framework of the plan as

now constituted, partial distribtuions to stockhold-

ers may be made to the extent that the company

has assets in excess of the amounts claimed under

tort actions and workmen's compensation claims,

and we shall ask the Court to direct such distribu-

tions from time to time when, in the discretion of

the Court, such action is deemed proper. If the

plan is modified in the manner indicated herein, we

shall instruct our counsel to make an application

to the appropriate Court for enforcement of the

plan as modified.

Conclusions

For the reasons stated above, we have concluded

that we can approve the plan filed by Market Street

provided it is modified in conformity with the

Findings and Opinion contained herein. If within

thirty days from the date of these Findings and

Opinion (or such additional time as may be granted

upon a proper showing) the plan is so modified, an

order will be entered approving it.

By the Commission (Chairman Hanrahan and

Commissioners McEntire, McDonald, and Rowen.)

September 30, 1949.

[Seal] ORVAL L. DUBOIS,
Secretarv.
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EXHIBIT H

Amended Plan for

Liquidation and Dissolution of

Market Street Railway Company
(a California Corporation)

Pursuant to the Provisions of Section 11 (e) of the

Public Utility Holding Company Act of 1935,

for the Purpose of Enabling Said Company to

Comply With the Provisions of Section 11(b)

of Said Act.

Introductory

For brevity, Market Street Railway Company, a

California corporation, is referred to herein as

"Market Street"; Standard Gas and Electric Com-

pany, a Delaware corporation, as "Standard"; the

Securities and Exchange Commission as "the Com-

mission"; the Public Utility Holding Company Act

of 1935 as "the Act"; the District Court of the

United States as "the Court"; and the Amended

Plan hereinafter set forth as "the Amended Plan."

The full terms of the Amended Plan are herein-

after set forth under the heading "Provisions of

the Amended Plan." For convenient reference, the

Amended Plan is summarized in the several para-

graphs immediately following. The Amended Plan

will not become effective unless approved by the Se-

curities and Exchange Commission and the Court of

appropriate jurisdiction.
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Summary of the Amended Plan

In brief, the Amended Plan provides for a settle-

ment of the open account indebtedness owing by

Market Street to Standard, the elimination of, or

the termination of all rights of, the Preferred 6%
Cumulative Stock, Second Preferred 6% Stock and

Common Stock of Market Street, reduction of the

remaining assets of Market Street to cash, disposi-

tion of all claims against Market Street through

settlement or otherwise, including the actions now

pending for injuries and damages and the claims

for workmen's compensation and benefits arising

from compensable injuries to or death of former

employees, the liquidation of Market Street through

distribution to the holders of its Prior Preference

6% Cumulative Stock of its assets remaining at the

time of such liquidation and its dissolution.

Background

Prior to 1944 Market Street was engaged in the

operation of a street railway system in and about

the City of San Francisco, California. On Septem-

ber 29, 1944, Market Street sold and delivered its

operative properties to the City and County of San

Francisco for the sum of $7,500,000. An unaudited

balance sheet of Market Street as of September 30,

1949, and a statement of Income and Deficit for

the nine months ended September 30, 1949, are ap-

pended hereto.

Market Street has issued and there are now out-

standing 116,185 shares of Prior Preference 6%
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Cumulative Stock, par value $100 per share, (here-

inafter sometimes referred to as "Prior Preference

Stock"); 49,868l/
2 shares of Preferred 6% Cumu-

lative Stock, par value $100 per share, (hereinafter

sometimes referred to as "Preferred Stock");

46,737 shares of Second Preferred 6% Stock, par

value $100 per share, (hereinafter sometimes re-

ferred to as "Second Preferred Stock"); and

106,474 shares of Common Stock, par value $100

per share. Standard is the owner of 39,250 shares

of Preferred Stock, 25,500 shares of the Second

Preferred Stock and 61,900 shares of Common Stock

of Market Street. The shares of stock so owned by

Standard constitute 39.67% of the voting securities

of Market Street. Standard is a registered holding

company under the Act. Market Street is a sub-

sidiary of Standard. Cumulative dividends on the

Prior Preference Stock of Market Street are in

arrears from April 1, 1920, to December 31, 1921,

and from January 1, 1924, to date; on September

30, 1949, the aggregate amount of such cumulative

dividends in arrears was $165 per share or $19,170,-

525. Cumulative dividends on the Preferred Stock

of Market Street are in arrears from April 1, 1921,

to date; on September 30, 1949, the aggregate

amount of such cumulative dividends in arrears was

$171 per share, or $8,527,513.50.

As of September 30, 1949, Market Street owed to

Standard the sum of $1,026,249.34, representing the

unpaid balance of its open account indebtedness, to-

gether with interest thereon computed at the rate of

!' per annum. There is presently pending in the
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District Court of the United States for the Northern

District of California, Southern Division, an action

(Civil Action File No. 25807-R) brought by Stand-

ard against Market Street to recover the balance

of the unpaid principal of such open account in-

debtedness, plus accrued interest thereon at the

rate of 6% per annum, aggregating at September

30, 1949, the sum of $1,185,778.63, the difference of

$159,529.29 resulting from Market Street having

accrued interest at the rate of 4% per annum,

whereas Standard accrued interest at the rate of

6% per annum. Russell M. Van Kirk, Bloomfield

Hulick and Edmund T. Willetts, as a Protective

Committee for the holders of Prior Preference

Stock of Market Street (hereinafter referred to as

the "Van Kirk Committee") have appeared in said

action, and Lea Rosen, a holder of Prior Preference

Stock, filed a petition for and was granted leave

to intervene therein. Said action is now pending

and undetermined.

Market Street and Standard and the Van Kirk

Committee, after extended negotiations, have ar-

rived at a settlement agreement which the Commis-

sion has found could be approved as follows:

(a) Market Street will pay to Standard the

sum of $512,500 and will deliver to Standard a

full and complete release and discharge of any

and all liability of Standard and its subsidiaries

to Market Street for any cause whatsoever.

(b) Standard will accept such sum of

$512,500 in full payment of the open account

indebtedness of Market Street to Standard and
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any and all interest accrued thereon, and will

deliver to Market Street a full and complete

release and discharge of any and all liability of

Market Street to Standard because of such open

account indebtedness and for any other cause

whatsoever.

(c) Coincident with such payment to Stand-

ard, Market Street will pay the Estate of Rus-

sell M. Van Kirk, Deceased, as fees or compen-

sation, the sum of $7,500. Market Street will

also reimburse the Van Kirk Committee for

expenses in an amount not exceeding the sum
of $5,000.

(d) Coincident with such payment to Stand-

ard, Market Street will pay to Milton Paulson,

attorney for Lea Rosen, a holder of Prior

Preference Stock, for his fees and the services

of his associates the total sum of $5,000. Market

Street will also reimburse said Milton Paulson

for his expenses in connection therewith in an

amount not exceeding the sum of $250.

As of September 30, 1949, there were pending

against Market Street 77 actions for injuries and

damages praying for judgments in the aggregate

amount of $944,126.92. There were also pending

certain claims for compensation and benefits aris-

ing from compensable injuries and death of former

employees of Market Street in accordance with the

Workmen's Compensation Laws of the State of

California.
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Injunction Action Brought by City and County of

San Francisco against Market Street

On May 7, 1948, the City and County of San

Francisco paid to Market Street the sum of

$1,945,345.70, being the balance of principal and

interest remaining unpaid of the purchase price of

Market Street's operative properties. On said date

an action was commenced by the City and County

of San Francisco against Market Street and its

directors and officers for an injunction to enjoin

the distribution of the sum paid as aforesaid. Said

action was instituted in the Superior Court of the

State of California, in and for the City and County

of San Francisco, and is numbered therein 375962.

On June 9, 1948, the Court in said action ordered

the issuance of a temporary injunction enjoining

and restraining Market Street and its officers from

distributing or paying to its stockholders, or any

of them, as a liquidating dividend, or otherwise, the

money paid by the City and County of San Fran-

cisco to Market Street on the 7th day of May, 1948,

or any part thereof, until adequate provision is

made, with the approval of said Superior Court,

for the payment by Market Street of any or all

judgments which may be rendered against it in any

pending actions for injuries and damages already on

file or similar causes of action which have not been

filed. Market Street and its officers were further

enjoined thereby from paying out of said sum any

amount of money to Standard in settlement of the

litigation instituted by Standard, or to its attorney
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or representative or agent, until the rights of the

City and County of San Francisco and those for

whom said action was prosecuted can be heard and

determined therein. Thereafter a wril of temporary

injunction pursuant to said order was issued and

served in said action. An appeal to the Supreme

Court of the State of California from said order

was duly taken and perfected and the same is now

pending in The District Court of Appeal of the

State of California, First Appellate District. (On

October 15, 1948, the Supreme Court of California

ordered the appeal transferred to the latter Court.)

On October 24, 1949, said appeal was argued and

submitted for decision to said District Court of Ap-

peal, Division One thereof.

Derivative Action Brought on Behalf of Market

Street Against Standard Power and Light

Corporation

On October 14, 1949, an action was filed in the

District Court of the United States, District of

New Jersey, entitled "Charles T. Jones, individually

as a stockholder of Market Street Railway Com-

pany, and Bloomfield Hulick and Edmund T. Wil-

letts, as a Prior Preference Stockholders Committee

of Market Street Railway Company, suing in behalf

of themselves and all other stockholders similarly

situated, and in the right of Market Street Railway

Company, Plaintiffs, vs. Standard Power & Light

Corporation, Defendant," File No. 795-49. This ac-

tion is brought to recover on behalf of Market

Street the sum of $270,000, together with interest.
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costs and disbursements and a reasonable counsel

fee for the attorney for plaintiffs. In the bill of

complaint filed therein, it is alleged that, pursuant

to a written contract dated on or about March 22,

1926, between Standard, H. M. Byllesby & Co. and

Ladenburg Thalmann, Market Street was charged

management fees for the years 1926 to 1929, inclu-

sive, in the sum of $675,000, and that 40% thereof

was received by said defendant, Standard Power

and Light Corporation, as profits from Market

Street management fees, and that Standard Power

and Light Corporation was unjustly enriched in

the sum of $270,000 to the damage and detriment of

Market Street.

Provisions of the Amended Plan

Market Street will wind up and liquidate its

affairs as follows:

(1) Make payment to Standard in settle-

ment of the open account indebtedness and the

action brought thereon upon the basis outlined

above.

(2) Sell its remaining office furniture and

fixtures.

(3) Dispose of all claims including the ac-

tions for injuries and damages pending against

it.

(4) Dispose of claims for workmen's com-

pensation and benefits.
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(5) Distribute all remaining assets on a pro

rata basis to the holders of its Prior Preference

Stock as hereinabove provided.

(6) Dissolve.

On the effective date of the Amended Plan, to be

fixed as hereinafter provided, all rights of the

holders of the Preferred Stock, Second Preferred

Stock and Common Stock of Market Street shall

thereupon cease and terminate, and the holders of

such Preferred Stock, Second Preferred Stock and

Common Stock shall have no further rights with

respect to the voting of such stock or to participate

in any distribution of the assets of Market Street

upon liquidation.

The payment of fees, compensation and expenses

in connection with the Amended Plan shall be sub-

ject to the approval of the Commission, and Market

Street will pay such fees, compensation and ex-

penses as shall be approved by the Commission.

Method of Carrying the Amended Plan into Effect

Market Street has filed with the Commission an

application to it requesting that the Commission

find the Amended Plan necessary to effectuate the

provisions of Subsection (b) of Section 11 of the

Act, and fair and equitable to the persons affected

by the Amended Plan; that the Commission make

an order approving the Amended Plan ; and that the

Commission apply to the Court in accordance with

the provisions of Subsection (f) of Section 18 of

the Act as set forth in Section 11(e) thereof, to
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enforce and carry out the terms and provisions of

the Amended Plan.

Effective Date

The effective date of the Amended Plan shall be

a date to be fixed by the Court. Market Street will

propose to the Court an effective date not later than

thirty days after entry by the Court of its enforce-

ment order or decree, provided that there is no stay

of such order or decree. As soon as practicable after

the effective date of the Amended Plan, Market

Street will proceed with the consummation thereof.

At appropriate times the requisite corporate

action to carry out the Amended Plan and the orders

of the Commission and the Court with respect

thereto shall be taken by the Board of Directors.

At least ten days prior to the effective date of the

Amended Plan Market Street will mail a notice of

such effective date to each holder of Prior Prefer-

ence Stock of Market Street of record at the close

of business on a date not earlier than the tenth day

preceding such notice, and will cause such notice

to be published once in a daily newspaper in each

of the Cities of San Francisco, California ; Chicago,

Illinois; and New York, New York.

Settlement of Indebtedness to Standard and Pay-

ment of Fees and Expenses Specifically Pro-

vided for in Amended Plan

On or immediately following the effective date

of the Amended Plan Market Street will settle its

open account indebtedness to Standard in the man-
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ner provided for in the Amended Plan, and will

pay fees and expenses to the Estate of Russell M.

Van Kirk, Deceased, the Van Kirk Committee and

Milton Paulson in the amounts provided for in the

Amended Plan.

Partial Distribution of Assets to Prior Preference

Stockholders

On the effective date of the Amended Plan, or as

soon as practicable thereafter, Market Street will

make, or cause to be made, a pro rata partial dis-

tribution of its assets to the holders of the outstand-

ing shares of its Prior Preference Stock. The 1

amount of such partial distribution will be not less

than $9 per share and may exceed such amount,

depending upon the extent to which Market Street

has available therefor assets not then required for

the possible satisfaction of pending claims and which

Market Street is not restrained by injunction from

distributing to its stockholders. When the amount

of such partial distribution of assets has been de-

termined, the funds required for the payment

thereof shall be deposited with paying agents in San

Francisco, California, and in New York, New York,

to be selected by Market Street with the approval

of the Court. Notice of such partial distribution of

assets and that the fimds therefor are available nt

the respective offices of such paying agents, shall be

given at least ten days prior to the initial date on

which such partial distribution shall be available

to Prior Preference stockholders, by mail to the

holders of the Prior Preference Stock of Market
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Street at each stockholder's respective address as

shown by the records of Market Street at the close

of business on a date not earlier than the tenth day

preceding such notice, and by publication once in a

daily newspaper published in each of the Cities of

San Francisco, California; New York, New York;

and Chicago, Illinois.

Such partial distribution of assets shall be made

by such paying agents only upon the presentation

to them of the certificate or certificates for such

shares of Prior Preference Stock of Market Street

and upon the stamping, printing or affixing thereon

by the paying agent of a legend showing the amount

and date of such payment.

Meeting of Stockholders

After the effective date of the Amended Plan

regular annual meetings of the stockholders then

entitled to vote pursuant to the Amended Plan for

the election of directors shall be held as provided in

the By-Laws of Market Street and the laws of the

State of California, and the directors so elected

from time to time shall carry out the provisions of

the Amended Plan, subject to the jurisdiction and

orders of the Court.

Employees and Salaries

No new employment contracts, or renewals of

existing employment contracts upon their expira-

tion, other than on a month to month basis, shall

be made, except upon notice to the Commission and
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the Court and with approval by the Court. No new

or additional employees (other than employees who

are to receive a monthly salary not in excess of $400)

shall he hired, except on notice to the Commission

and the Court and with approval by the Court. The

salary or compensation of any person regularly em-

ployed by the Company shall not be increased to an

amount in excess of four hundred dollars per month,

except upon notice to the Commission and the Court

and with approval by the Court. The President

and General Manager of Market Street, Mr. Samuel

Kahn, has informed Market Street that he desires

to and will terminate his services with Market

Street at the expiration of his present contract on

August 1, 1950.

Periodic Reports

From and after the effective date of the Amended
Plan and until an order of discharge has been en-

tered by the Court, as hereinafter provided, Market

Street will submit to the Commission and to the

Court quarterly reports with respect to the affairs

of Market Street and the steps taken in the con-

summation of the Amended Plan during said quar-

ter, including specifically a statement of the number

of claims or actions disposed of, the cost thereof,

and the number of claims and actions pending and

the amount of damages claimed therein.

Final Distribution of Assets

Upon consummation of steps (1), (2), (3) and

(4) of the
i4 Provisions of the Amended Plan," the
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assets of Market Street then remaining, after ap-

propriate provision for the payment of fees and ex-

penses, shall be distributed ratably to the holders

of the outstanding Prior Preference Stock of

Market Street.

At least ten days' and not more than twenty days'

notice of the date fixed for the payment of such

final distribution of assets shall be given by publi-

cation in newspapers published in San Francisco,

California ; New York, New York, and Chicago

Illinois, and b}r mail to such Prior Preference stock-

holders as their addresses appear on the records of

Market Street as of a date not earlier than the

tenth day preceding such notice. The stock transfer

books of Market Street, with respect to such Prior

Preference Stock, shall be closed finally as of the

close of business of the day preceding the date upon

which payment of such final distribution of assets

will be made and no further transfers of such stock

will be made thereafter.

The funds required for the payment of the final

distribution of assets shall be deposited with the

paying agents located in San Francisco, California,

and in New York, New York, theretofore designated

as the paying agents for the Partial Distribution of

Assets, and shall be distributed by them ratably to

such holders of the outstanding Prior Preference

Stock upon the presentation and surrender to them

of the certificate or certificates for such shares of

Prior Preference Stock.
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Unclaimed Distributive Shares of Assets

The unclaimed Funds deposited for payment of

the partial distribution and the final distribution

of assets shall be held by such paying agents for a

period of six months from the date fixed for the

payment of such final distribution of assets and shall

be available for disbursement during that period

upon the surrender of the certificates for such Prior

Preference Stock.

At the end of such six months' period. Market

Street shall direct the New York paying agent to

transmit the balance of the amount deposited with

it, either as the partial distribution of assets or the

final distribution of assets, to the paying agent in

San Francisco, California, to be held by it in trust

for three years for the benefit of the holders of

such Prior Preference Stock who have not thereto-

fore claimed same or surrendered the certificates

for their stock and received the amount to which

they were entitled.

Within thirty days after the making of such de-

posit with the San Francisco paying agent, a notice

shall be sent by such paying agent to each Prior

Preference stockholder who has not surrendered the

certificate or certificates for the shares of Stock

owned by him, at his last known address, advising

him of the deposit of such funds with such paying

agent and the manner and method by which he may
obtain his respective distributive share thereof, and

thereafter a similar notice shall be sent to each

such stockholder at least thirty days and not more
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than sixty days before the end of each of the three

twelve month periods following the making of such

deposit.

In addition to and about the time of the mailing

of such notice to the holders of Prior Preference

Stock, the paying agent shall cause similar notices

to be published in San Francisco, California; New
York, New York, and Chicago, Illinois, newspapers.

Commencing with the last twelve months of the

three year period during which such funds shall

be on deposit with such paying agent, said paying

agent shall expend reasonable amounts, within its

discretion, of the funds in its possession for the

purpose of locating persons believed to be entitled to

such funds or a part thereof.

With respect to the funds unclaimed by holders

of the Prior Preference Stock within three years

from the time of such deposit with the San Fran-

cisco paying agent, the funds so unclaimed shall be

distributed promptly upon the expiration of such

three year period by such paying agent pro rata

among those persons who shall have theretofore

surrendered certificates for shares of the Prior

Preference Stock.

Dissolution

When the Amended Plan has been consummated

and Market Street has been completely wound up,

a majority of the Board of Directors of Market

Street will sign and acknowledge and will file with

the Secretary of State of the State of California a
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certificate <>f winding \\\> and dissolution and will

file a copy thereof in the office of the County Clerk

of the county in which the principal office of

Market SI reel is located.

Market Street Applications to the Court

Market Street may from time to time make ap-

plication to the Court for such orders as Market

Street may deem necessary or appropriate to the

consummation of the Amended Plan.

After compliance with and consummation of the

terms and provisions of the Amended Plan, appli-

cation will he made to the Court for an order dis-

charging Market Street and its assets from the

jurisdiction of the Court.

Dated: December 8, 1949.

Market Street Railway Company
Balance Sheet, September 30, 1941)

Assets

Current Assets

:

Cash on hand and in banks $ 83,261.24

United States Government securities,

at face value 3,000,000.00

Accrued interest and other receivables 22,902.26

Total current assets $3,106,163.50

Furniture and Fixtures, at Appraisal Value 4,846.33

Deposit s

:

Collateral security for self-insurance

under the Workmen 's Compensation
Insurance and Safety Act $ 62,935.88

Other deposits 1,000.00

Total deposits 63.935.88

Deferred Charges 90.91

Total $3,175,036.62
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Liabilities

Current Liabilities

:

Accounts payable $ 1,327.11

Other current liabilities 2,453.07

Total current liabilities $ 3,780.18

Indebtedness to Affiliate—Standard Gas
and Electric Company, Incorporated 1,026,249.34

Unredeemed Bonded Indebtedness and Bond Interest Coupons

:

First mortgage 5% sinking fund gold

bonds due April 1, 1945, called for

redemption October 1, 1944 $ 6,000.00

Bonds and script of previous issues 1,196.57

Matured bond interest coupons 4,328.75

Total $ 11,525.32

Less cash deposited with trustee 11,525.32

Option Deposit (see Note 1) 20,000.00

Capital

:

Capital stock (see Note 3) :

Prior preference 6% cumulative
—Authorized, 117,500 shares of

$100.00 par value each ; outstand-
ing, 116,185 shares $11,618,500.00

Preferred 6% cumulative—Author-
ized, 50,000 shares of $100.00 par
value each; outstanding,

49,868y2 shares 4,986,850.00
Second preferred 6%—Authorized,

47,000 shares of $100.00 par value
each; outstanding, 46737 shares.... 4,673,700.00

Common—Authorized, 107,000 shares
of $100.00 par value each;
outstanding, 106,474 shares 10,647,400.00

Total capital stock $31,926,450.00

Less deficit 29,801,442.90

Net capital (see Note 2) 2,125,007.10

Total $3,175,036.62

[Sec page 85 for footnotes. 1
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Market Streel Railway Company
Footnotes to Balance sheet, September 30, 1949

1. On September 20, 1947, in consideration of the paymenl of $20,-
000, Markel Streel granted an option to purchase a parcel of Its real

estale. The depositor laihd to exercise the option and .Market Street
Bonsidered the deposit forfeited. On April 16, L948, an action was
brought in the Superior- Court of the State of California, in and for

the City and County of San Francisco, to recover said deposit. Said
action is entitled "Timothy S. Sheehan, Plaintiff, vs. Markel Street
Railway Company, Defendant." and is numbered 375341. On An
1, 1949, judgment was entered in said action in favor of Markel
Street. Plaintiff's motion for new trial in said action has been denied.
Aii appeal from said judgmenl was duly taken and perfected and the
same is now pending in The District Court of Appeal of the State of

California, Firsl Appellate District.

L\ By "Notice of Determination Under the Sales and ("se Tax
Paw," dated February 4, 1949, the State Board of Equalization of*

the State of California proposed an assessment againsl .Market Street

of sales and use tax, interest and penalties amounting to the sum of

$102,759.09. Practically all of the proposed assessment involved tan-
gible persona] property included in the sale to the City and County
of San Francisco of Market Street "s business and operative properties

on September 29, 11)44. A petition for redetermination of such pro-

posed assessment has been filed and is now awaiting a bearing thereon
by the State Board of Equalization.

3. Cumulative dividends are in arrears on Prior Preference Stock
from April 1. 1920, to December 31, 1921, and from January 1. 1924,

to September 30. 1949, in the aggregate amount of $19,17()..V_) ,~). and on
the Preferred Stock from April 1. 1921, to September 30, 1949. in the

aggregate amount of $8,527,513.50.

Markel Street Railway Company
Statement of Income and Deficit forthe
Nine Months Ended September 30, 1949

Non-Operating Income— Interest $ 28,954.10

Non-Operating Expense

:

Cost of injuries and damages claims and all

expenses connected therewith $109,335.82

General ami administrative expense 59,217.06
Interest expense 21,157.59
Taxes o49.10

Total non-operating expense 190.2")! 1.57

Net Poss $ 1(51,305.47

Deficit, January 1, 1949 29,640,137.43

Deficit. October 1. 1949 .+29,801.442.90
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EXHIBIT J

For Immediate Release Friday, March 10, 1950

Securities and Exchange Commission

Washington, D. C.

Holding Company Act of 1935

Release No. 9718

In the Matter of

MARKET STREET RAILWAY COMPANY

File No. 54-169

MARKET STREET RAILWAY COMPANY,
AND STANDARD GAS AND ELECTRIC
COMPANY, AND CERTAIN OF ITS SUB-
SIDIARY COMPANIES

File No. 4-63

RUSSELL M. VAN KIRK, BLOOMFIELD HU-
LICK, EDMUND T. WILLETTS, COMMIT-
TEE FOR THE MARKET STREET RAIL-
WAY COMPANY PRIOR PREFERENCE
CAPITAL TOCK

File No. 68-84

(Public Utility Holding Company Act of 1935)

SUPPLEMENTAL FINDINGS AND OPINION
OF THE COMMISSION

Market Street Railway Company ("Market

Street"), a non-utility subsidiary of Standard Gas

and Electric Company ("Standard Gas"), a regis-

tered holding company, filed, pursuant to Section

11 (e) of the Public Utility Holding Company Act
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of 1935, a plan involving the settlement of a claim

asserted by Standard Gas against Market Street

and the subsequent liquidation and dissolution of

Market Street. Proceedings on the plan were con-

solidated with investigation proceedings previously

instituted by us pursuant to Sections 11 (a), 18 (ix)

and 18 (b) of the Act with respecl to the relation-

ships and transactions between Market Street,

Standard Gas and Byllesby Engineering and Man-

agement Corporation ("Byllesby Engineering"),

formerly a service company in the Standard G-as

system. During the course of the investigation

Russell M. Van Kirk, Bloomfield Hulick and Ed-

mund T. Willetts, acting as a committee ("Van

Kirk Committee") for the holders of Prior Prefer-

ence 6% Cumulative Stock of Market Street, and

Standard Gas had reached a settlement of the claim,

and that settlement was reflected in the Section 11

(e) plan. On September 30, 1949, we issued our

Findings and Opinion (Holding Company Act Re-

lease No. 9376) stating that we could approve the

plan if it were amended, among other things, to

provide for settlement of the "matters in contro-

versy" by the payment of $512,500 by Market

Street to Standard Gas.1 We also found that be-

1According to the books of Standard Gas, Market
Street owed it $1,132,691 as of .June 30, 1948, on
open account; according to the books of Market
Street the amount owing was ^990,83^ as of the

same date. Standard Gas is accruing interest at the

rate of 6% on the open account, but Market Street,

pursuant to an order of the California Railroad
Commission, reduced the interest rate from ()% to
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cause of certain activities of William J. Cogan, who

acted as attorney for the Van Kirk Committee, we

could not approve the provisions of the plan which

provided for the payment of an allowance for his

services.

Market Street thereafter filed an amended plan

which provides for payment to Standard Gas of

$512,500. The amended plan also recites than on

October 14, 1949 (subsequent to the issuance of our

Findings and Opinion) the surviving members of

the Van Kirk Committee and an individual stock-

holder of Market Street, through Cogan as their

attorney, instituted an action in the United States

District Court of the District of New Jersey against

Standard Power & Light Corporation ("Standard

Power") seeking to recover on behalf of Market

Street $270,000 with interest, alleging that Stand-

ard Power was unjustly enriched in this amount

by reason of the receipt by it of part of certain

management fees charged Market Street for the

years 1926 through 1929. Standard Power is at

present a parent of Standard Gas, but during the

years in question it was a subsidiary of Standard

Gas. The amended plan provides: "Market Street

will pay to Standard [Gas] the sum of $512,500

and will deliver to Standard [Gas] a full and com-

plete release and discharge of any and all liability

<»f Standard [Gas] and its subsidiaries to Market

4% on October 24, ]939. See Market Street Railway
Company S. E. C (1949), Holding Com-
pany Act Release No. 9376, p. 4.
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Street Pot any cause whatsoever." The only chai

in this provision from the plan as originally filed

consist of a revision of the amount to be paid by

Market Street and the addition of the words "and

its subsidiaries." The amended plan also contains

detailed provisions relating to the method of carry-

ing it out which were not contained in the original

plan.

We issued an order to show cause why the

amended plan should not be approved (Holding

Company Act Release No. 9597). Upon the return

of that order the only questions raised related to

our findings regarding allowances for services and

the effect of the quoted language upon the claim

asserted 071 behalf of Market Street against Stand-

ard Power in the legal action mentioned above.2

Cogan has requested that we review our Findings

and Opinion insofar as they relate to the question

of allowances for services rendered by him as coun-

sel for the Van Kirk Committee, by the Committee

itself, and by Milton Paulson as counsel for a holder

of prior preference stock of Market Street. Paul-

son has made a similar request with respeet to his

fee. We have carefully considered these requests

and the contentions made in support of them and

have concluded that no adequate basis has been

presented which would warrant any change in our

determinations with respect to the allowance of

fees. We therefore deny the requests.

2No question has been raised regarding the pro-
visions inserted in the amended plan with respect
to the mechanics of carrying it out.
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Standard Power, appearing for the first time in

these proceedings in response to the order to show

cause, took the position that the intended effect of

the amended plan should be made clear and stated

that, if the proposed release would discharge Stand-

ard Power, it favored the amended plan; if not, it

was opposed to it. Counsel for Standard Gas in-

dicated that, in his view, the proposed settlement

—

which is substantially the same as the settlement

originally arrived at and reflected in the original

plan except that it eliminates amounts which were

to have been paid as counsel and committee fees

—

was intended to dispose of the entire question of

alleged overcharges by Byllesby Engineering.

Cogan, who, as counsel for the Van Kirk Commit-

tee, participated in the settlement negotiations with

representatives of Standard Gas, stated that in his

view the settlement was intended to cover only the

open account due from Market Street to Standard

Gas and not the overcharges for service fees gen-

erally. He pointed out that the terms of the settle-

ment as first submitted to this Commission, before

the formulation of a Section 11 (e) plan, contained

no reference to a release. He contended that, while

the service charges for the years 1926 through 1929

were considered in our investigation proceedings,

they were not reflected in the open account, which

was made up of charges and credits entered in 1931

and subsequent years, and consequently did not

figure in the settlement negotiations. He also em-

phasized that during the 1926-1929 period Standard

Gas had only a 50% interest in Standard Power.
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Market Street, which did qoI participate in arriving

at the settlement or in formulating the terms of

the plan, has not expressed an opinion as to whether

it is intended that consummation of the amended

plan will discharge Standard Power.

Whatever may be the present disagreement be-

tween Cogan and Standard Gas as to what each in-

tended in their negotiations and their eventual set-

tlement, their settlement was not accepted by us as

a reason for approving the payment by Market

Street to Standard Gas in the amount which we

indicated in our prior Opinion could be found to be

fair and equitable. In view of Cogan 's activities

we found it necessary in our prior Opinion to state

that we were not accepting Cogan 's negotiations as

an indicium of fairness and pointed out that we had

the duty to appraise the proposed payment inde-

pendently. Thus, in considering the plan, we had

before us what constituted, in effect, an offer of

settlement made unilaterally by Market Street as

the proponent of a plan for its own dissolution. We
were required under the circumstances of the case

to treat that offer in the framework of the whole

record then before us just as if there had been no

agreement between stockholders of Market Street

and Standard Gas.3 The record before us embraced

not only the hearings on the plan but a public in-

s0f. North American Light & Power Company,
et al S. E. C (1947), Holding Company
Act Release No. 7514, plan approved and enforced.

74 F. Supp. 317 (D. Del., 1947), affirmed, 170 F.

2d 924 (C. A. 3, 1948).
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vestigation into relationships and transactions be-

tween Market Street, Standard Gas and Byllesby

Engineering. An important objective of the investi-

gation was the examination and analysis of the serv-

ice charges paid by Market Street during the entire

period of its history as a company in the Standard

Gas system. The record establishes that Cogan, who

now takes the position that he intended only to

settle service charges reflected in the open account

after 1930, put into evidence numerous documents

and schedules and a mass of correspondence re-

lating to the whole period from 1926 to 1935 and

that most of this material was secured by Cogan as

a result of subpoenas which we issued at his request.

In addition, the service charges during the entire

period were the subject of attack by a prior prefer-

ence stockholder who intervened in an action insti-

tuted by Standard Gas against Market Street on the

open account claim and who was also a participant

in these proceedings. Neither we nor the Court in

that action, to which the settlement was presented

before the plan was filed, was informed that any

participant in the proceedings was reserving the

right to make any part of the service charges the

subject of independent proceedings. Although the

settlement was reached before Standard Gas pre-

sented its case, it may nevertheless be noted that,

so far as the record covered the point, Standard

Gas made no disclaimer of responsibility for any

of the charges made by Byllesby Engineering, which

was a subsidiary of Standard Gas throughout the

entire period.
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In reaching the conclusion in our earlier Findings

and Opinion that we could approve a Bettlemenl of

$512,500 as falling within the realm of Fairness, we

considered all the service Ires paid by .Market St reel

to Byllesby Engineering from L926 to 1!K{:>. This

is evident from our Findings and Opinion where, in

particular, we listed all the fees charged from 1926

onwards, noted their apparent excessiveness, and

pointed out that $270,000 of such fees was paid over

by Byllesby Engineering not to its own parent.

Standard (ias, but to Standard Power, which, as we

have stated, was also a subsidiary of Standard G-as

from 1926 to 1930.4

In summary, therefore, whether or not Cogan

intended in his negotiations with Standard Gas t:>

settle all claims which Market Street might have

against Standard Gas and its subsidiaries, past and

present, 5 we treated the plan as one which was

offered to resolve all controversies between Market

Street and Standard Gas and its subsidiaries, past

4At the hearing on the order to show cause, there
were placed in evidence the contracts pursuant to

which the payments to Standard Power were made
by Byllesby Engineering. These contracts have fur-
nished the reason for such payments but have added
nothing to what was previously before as as to the

effect of the service charges on Market Street and
the 1 significance which we gave to the service charges
generally.

5Until the most recent hearing Cogan never dis-

closed that he had intended to arrange a settlement
witli Standard Gas whereby he would attempt to

preserve claims against Standard Power.
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and present, including Standard Power, as a step

in the final winding up and dissolution of Market

Street, and it was on such basis that we found the

payment of $512,500 to be fair and equitable. Ac-

cordingly, we believe the plan should now be

amended to provide clearly for a complete release

of Standard Gas and its subsidiaries, including

Standard Power. If the plan is so amended within

15 days (or such later period as may be granted for

good cause shown) we shall enter an order of ap-

proval. If the plan is not so amended within the

time stated, we shall take such action as may be

appropriate.

By the Commission (Chairman McDonald and

Commissioners McEntire, Rowen, Cook, and Mc-

Cormick).

[Seal] ORVAL L. DuBOIS,
Secretary.

March 9, 1950.
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EXHIBIT L

United States of America

Before the Securities and Exchange Commission

In the Mattel- of

MARKET STREET RAILWAY COMPANY,
Pile No. 54-169

MARKET STREET RAILWAY COMPANY
AND STANDARD GAS AND ELECTRIC
COMPANY and Certain of Its Subsidiary

Companies,

File No. 4-63

RUSSELL M. VAN KIRK, BLOOMFIELD
HULICK, EDMUND T. WILLETTS, Com-

mittee for the Market Street Railway Company
Prior Preference Capital Stock,

File No. 68-84

(Public Utility Holding Company Act of 1935)

AMENDMENT No. 1 OF THE AMENDED
PLAN FOR LIQUIDATION AND DISSO-
LUTION OF MARKET STREET RAILWAY
COMPANY DATED DECEMBER 8, 1949

Market Street Railway Company, a California

corporation, on the basis of the Supplemental Find-

ings and Opinion of the Securities and Exchange

Commission dated .March 9, 1950, as contained in

Holding Company Act Release No. 97 IS, which re-

lease is incorporated herein by reference, hereby

amends its Amended Plan for Liquidation and

Dissolution dated December 8, 1949, heretofore filed
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by it pursuant to Section 11(e) of the Public Util-

ity Holding Company Act of 1935 providing, among

other things, for its liquidation and dissolution and

the settlement of a claim asserted by Standard Gas

and Electric Company against it, by striking and

deleting from said Amended Plan the paragraph

thereof reading as follows:

'

' Market Street will pay to Standard the sum

of $512,500 and will deliver to Standard a full

and complete release and discharge of any and

all liability of Standard and its subsidiaries to

Market Street for any cause whatsoever/'

and by substituting therefor and in lieu thereof a

new paragraph reading as follows:
'

' Market Street will pay to Standard the sum
of $512,500 and will concurrently deliver to

Standard a full and complete release and dis-

charge of any and all liability, past or present,

of Standard and its subsidiaries, including

Standard Power and Light Corporation, a

Delaware corporation, (presently the parent

of Standard) to Market Street for any cause

whatsoever."

MARKET STREET RAILWAY
COMPANY,

By /s/ B. GRAHAM,
President.

Attest

:

/s/ DOUGLASS NEWMAN,
Assistant Secretary.
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Stale of New York,

City and County of New York—ss.

The undersigned, being duly sworn, deposes and

says that he lias duly executed the foregoing instru-

ment for and in behalf of Market Street Railway

Company, a California corporation; that he is the

President of said Company; and that all action by

directors necessary to authorize deponent to execute

and file such instrument lias been taken. Deponent

further says that lie is familiar with such instru-

ment and the transactions referred to therein and

that to the best of his knowledge, information and

belief, the statements made therein are true.

B. GRAHAM.

Subscribed and Sworn to before me this 3rd day

of May, 1950.

JOSEPH W. POLITO,
Notary Public in and for the City and County

Aforesaid.
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EXHIBIT M
United States of America

Before the Securities and Exchange Commission

At a regular session of the Securities and Exchange

Commission, held at its office in the City of

Washington, D. C, on the 3rd day of May, 1950.

In the Matter of

MARKET STREET RAILWAY COMPANY,
File No. 54-169

MARKET STREET RAILWAY COMPANY,
AND STANDARD GAS AND ELECTRIC
COMPANY, and Certain of Its Subsidiary

Companies,

File No. 4-63

RUSSELL M. VAN KIRK, BLOOMFIELD
HULICK, EDMUND T. WILLETTS, Com-

mittee for the Market Street Railway Company
Prior Preference Capital Stock,

File No. 68-84

(Public Utility Holding Company Act of 1935)

ORDER APPROVING PLAN UNDER
SECTION 11(e)

The Commission having on August 8, 1941, en-

tered an order (File No. 59-9) under Section

11(b)(1) of the Public Utility Holding Company
Act of 1935 ("Act"), directing Standard Gas and

Electric Company ("Standard Gas M ), a registered

holding company, and itself a subsidiary of Stand-

ard Power and Light Corporation ("Standard
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Power"), a registered holding company, t<> sever

its relationship with Market Street Railway Com-

pany ("Market Street"), a non-utility subsidiary

of Standard Gas, by disposing or causing the dis-

position of its direct and Indirect ownership, con-

trol and holding of securities issued by Market

Street; and

Market Street having tiled an application (File

No. 54-169), pursuant to Section 11(c) of the Act

and other applicable provisions thereof, for ap-

proval of a plan involving the settlement of a claim

asserted by Standard (las against Market Street

and the subsequent liquidation and dissolution of

Market Street ; and

Public hearings having been duly held after

appropriate notice, at which hearings all interested

persons were afforded an opportunity to be heard;

and

The Commission having heard oral argument,

having considered the briefs of the participants and

the record in the matter, and having filed its Find-

ings and Opinion hereon on September 30, 1949

(Holding Company Act Release Xo. 9376), finding

that such a plan is necessary to effectuate the pro-

visions of Section 11(b) of the Act and that such

plan would be fair and equitable to all persons

affected thereby if amended in certain respects as

set forth in said Findings and Opinion ; and

Market Street having, on December S, 1949, in

accordance with the aforesaid Findings and Opinion

of the Commission, filed its Amended Plan for

Liquidation and Dissolution of Market Street

("Amended Plan") modifying such plan; and
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The Commission having, on January 6, 1950,

issued an order to show cause why the Amended

Plan should not be approved (Holding Company

Act Release No. 9597), and a hearing having been

held on January 16, 1950, at which all interested

persons were afforded an opportunity to show cause

why such Amended Plan should not be approved;

and

The Commission having thereafter considered the

entire record in the matter and having filed its

Supplemental Findings and Opinion thereon on

March 9, 1950, concluding that the Amended Plan,

if modified in certain respects set forth in such

Supplemental Findings and Opinion, would be

found to be necessary and appropriate to effectuate

the provisions of Section 11(b) of the Act and fair

and equitable to the persons affected thereby; and

Market Street having, on May 3, 1950, in accord-

ance with the aforesaid Supplemental Findings and

Opinion of the Commission, filed Amendment No. 1

to its Amended Plan modifying said Amended

Plan; and

Market Street having requested that the Com-

mission enter an order reciting that the transactions

proposed in the Amended Plan, as modified, are

necessary and appropriate to effectuate the pro-

visions of Section 11(b) of the Act and are fair

and equitable to the persons affected thereby, and

that such order contain recitals in accordance with

the requirements of the Internal Revenue Code, as

amended, including Sections 371 and 1808(f) ; and
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Market Streel having further requested th<' Com-

mission, pursuant to Section 11(e) of the Act, to

apply to an appropriate court, in accordance with

the provisions of Section L8(f) of the Act, to en-

force and carry out the terms and provisions of the

Amended Plan, as modified

:

It Is Found, in accordance with said Findings

and Opinion dated September 30, L949, and said

Supplemental Findings and Opinion dated March

9, 1950, that said Amended Plan, as modified, is

necessary to effectuate the provisions of Section

11(b) of the Act, and fair and equitable to the per-

sons affected thereby.

It Is Ordered, pursuant to Section 11(e) and

other applicable provisions of the Act, that said

Amended Plan, as modified, be, and it hereby is,

approved, effective forthwith, subject to the terms

and conditions contained in Rule U-24 and to the

following- additional terms and conditions and reser-

vations of jurisdiction:

1. That the order entered herein shall not be

operative to authorize the consummation of the

transactions proposed in the Amended Plan, as

modified, until an appropriate United States Dis-

trict Court shall, upon application thereto, enter an

order enforcing said Amended Plan, as modified;

2. That jurisdiction be, and hereby is, specifi-

cally reserved to determine the reasonableness and

appropriate allocation of all fees and expenses and

other remuneration incurred or to be incurred in

connection with said Amended Plan, as modified.
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and the transactions incident thereto, except as to

those fees and expenses heretofore specifically ap-

proved in the Commission's Findings and Opinion

dated September 30, 1949, and Supplemental Find-

ings and Opinion dated March 9, 1950;

3. That jurisdiction be, and hereby is, reserved

to consider further or additional requests for and

to make, appropriate tax recitals and findings; and

4. That jurisdiction be, and hereby is, specifi-

cally reserved to entertain such further proceedings,

to make such supplemental findings, and to take

such further action as may be necessary in con-

nection with the Amended Plan, as modified, the

transactions incident thereto, and the consummation

thereof.

Certain motions by counsel herein having been

presented to the Commission for ruling thereon:

It Is Further Ordered that the motions of Wil-

liam J. Cogan, Esq., and Milton Paulson, Esq., that

the Commission modify its Findings and Opinion

dated September 30, 1949, in so far as the same

relates to the question of allowances for services

rendered in these proceedings, be, and the same

hereby are, denied.

I>y the Commission.

orval l. Dubois,
Secretary.

[Endorsed]: Filed May 3, 1950, U.S.D.C.
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District Court of the Tinted States, Northern

District of California, Southern Division

Civil Action— Kile No. 29723

In the Matter of

MARKET STREET RAILWAY COMPANY

STATEMENT OF OBJECTIONS

Charles T. Jones, holder and owner of shares of

prior preference capital stock of Market Street

Railway Company, opposes the plan of reorgani-

zation of Market Street Railway Company, as

amended, and as modified, filed herein on May 3,

L950, and opposes the application to this Court for

approval and enforcement thereof, made by Securi-

ties and Exchange Commission on May 3, 1950,

together with the Findings and Opinion dated Sep-

tember 30, 1949, the Supplemental Findings and

Opinion dated March 8, 1950, and the Order dated

May 3, 1950, respectively, made by Securities and

Exchange Commission.

With respect to the Findings and Opinion of the

Securities and Exchange Commission dated Sep-

tember 30, 1949, he says

:

1. The finding (p. 7), "During the course of

those proceedings, both Cogan and Paulson sepa-

rately initiated negotiations with Standard for a

settlement of the open-account controversy"—is in

error. The record shows that Cogan at no time

initiated negotiations with Standard.
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2. The finding (p. 7), "It appears from the

record that Standard wished, if possible, to nego-

tiate with Cogan and Paulson jointly, which was

agreeable to Paulson but not to Cogan"—is only

partly true, is misleading and not generally sup-

ported by the record.

3. The finding (p. 7), "Standard finally con-

ducted negotiations solely with Cogan, who rep-

resented 36,500 shares"—is only partly true, is

misleading.
* •* *

29. The finding (p. 13), "From the record be-

fore us, the conclusion is inescapable that Cogan

gave such attention to his personal interests and

the fees which he hoped to secure, that his obliga-

tion of undivided loyalty to the stockholders whom
he represents was not fulfilled,"—is unfair, unwar-

ranted and in no manner supported by the record.

The balance of the quoted paragraph is likewise

characterized and contested.

30. In findings (pp. 13, 14 and 15), the correct-

ness of the chronology of settlement negotiations is

contested, and it is contended that omissions and

variations if actually set forth would compel a quite

different presentation.

* * *

34. The finding (p. 2), "We also found that

because of certain activities of William J. Cogan,

who acted as attorney for the Van Kirk Committee,

we could not approve the provisions of the plan,
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which provided for the payment of an allowance

for his services,"— is untrue. Use of the words

"because of certain activities" shows the careless-

ness, if not the venom, which prompted them.

* * *

36. The findings (p. 2), "We issued an order to

show cause why the amended plan should not he.

approved (Holding Company Act Release No.

9597). Upon the return of that order, the only

questions raised related to our findings regarding'

allowances for services, and the effect of the quoted

language upon the claim asserted on behalf of

Market Street against Standard Power in the legal

action mentioned above"—are misleading and un-

true. The prefatory fourth paragraph of said order

to show cause states: "Market Street, having on

December 14th, 1949, filed its amended plan for

liquidation and dissolution ('amended plan') in ac-

cordance with the aforesaid finding and opinion of

the Commission,"—which is definitely untrue and

omits the important changed provision to release

Standard subsidiaries. On the return of an order

to show cause, the mere recitation of an existence

of an action in a United States District Court, and

certainly the statement by William J. Cogan of the

extent of the settlement arranged, automatically

raises the question of the right to prosecute said

action apart from the settlement, the question of

validity of such cause of action and of its effect

on the position taken by the Commission, that an

overall settlement of $512,500 would be fair and

reasonable.
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37. The finding (p. 3) as to Cogan fees
—"And

have concluded that no adequate basis has been

presented which would warrant any change in our

determinations with respect to the allowance of

fees" is improper and not warranted by the record.

* * *

39. The finding (p. 3), "In view of Cogan 's

activities, we found it necessary in our prior

opinion to state that we were not accepting Cogan 's

negotiations as an indicium of fairness and pointed

out that we had the duty to appraise the proposed

payment independently,"—is untrue and unfair. A
second use of the words "in view of Cogan 's activi-

ties" becomes a foul blow, bearing in mind that

what was criticized in the first instance was a single

statement made at a chance meeting.

40. The finding (p. 3), "thus, in considering the

plan we had before us what constituted, in effect,

an offer of settlement made unilaterally by Market

Street as the proponent of its own dissolution" is

untrue and not supported by the record.

41. The finding (pp. 3-4), "We were required,

under the circumstances of the case, to treat that

offer in the framework of the whole record then

before us just as if there had been no agreement

between stockholders of Market Street and Stand-

ard Gas,"—is untrue, and the treatment accorded

is not supported by the record.

* * *

45. The finding (p. 5), "Until the most recent
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hearing, Cogan never disclosed that he had intended

to arrange a settlement with Standard Gas, whereby

he would attempt to preserve claims against Stand-

ard Power," is misleading and untrue.

The so-called "hearing" was an argument on an

order to show cause. The claim against Standard

Power was and is on a separate, distinct and equit-

able cause of action, which needed no preservation.

The settlement with Standard Gas was announced

on the S.E.C. record in plain terms, and was also

set forth in a written pleading signed by Standard

Gas and Market Street submitted to S.E.C., and

was also set forth in a written pleading submitted

to the United States District Court for the North-

ern District of California, Southern Division, and

each and all of them stated settlement of the action

on open account, and none of them provided for a

release.

There was no duty to inform the S.E.C. of the

proposed action against Standard Power, and the

only one entitled to such knowledge was Cyril

Appel, General Counsel of Market Street Kail wax-

Company, who was informed of such proposed

action on or about December 2nd, 1948, which was

a day or two after oral argument was had before

the Securities and Exchange Commission on the

settlement with Standard Gas.

* * *

As general objections to all of the findings, opin-

ion and order, it is contended:

54. The Securities and Exchange Commission
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had no reasonable basis for denial of attorney's fee

to William J. Cogan.

* # *

57. The Securities and Exchange Commission

made erroneous and misleading findings of fact and

omitted to make essential findings of fact to permit

proper consideration of the record and proper con-

clusions by the Court.

/s/ M. MITCHELL BOURQUIN,

/s/ WILLIAM J. COGAN,
Attorneys for

Charles T. Jones.

Receipt of Copy acknowledged.

[Endorsed] : Filed June 15, 1950, U.S.D.C.

District Court of the United States, Northern

District of California, Southern Division

Civil Action—File No. 29723

In the Matter of

MARKET STREET RAILWAY COMPANY

ORDER

A certain Plan to effectuate the provisions of

Section 11(b) of the Public Utility Holding Com-
pany Act of 1935 (the "Act"), having been filed

with the Securities and Exchange Commission (the

"Commission") pursuant to Section 11(e) of the
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Act by Market Street Railway Company ("Market

Street"), a California corporation and a subsidiary

company of Standard Gas and Electric Company

("Standard Gas") and Standard Power and Light

Corporation ("Standard Power"), registered hold-

ing companies under the Act; said plan having been

modified by amendments filed, with the Commission

by Market Street (which plan as so modified is

hereinafter referred to as the "Plan") ; the Com-

mission, after notice and opportunity for hearing

having found the Plan necessary to effectuate the

provisions of Section 11(b) of the Act and fair and

equitable to the persons affected thereby, and hav-

ing approved the Plan by appropriate Order dated

May 3, 1950, subject to certain conditions and

reservations of jurisdiction; Market Street having

requested the Commission to apply to a proper

district court of the United States, in accordance

with the provisions of Sections 11(e) and 18(f) of

the Act, to enforce and carry out the terms and

provisions of the Plan; the Commission having filed

such an application with this Court on May 3, 1950;

this Court, by order dated May 3, 1950, having fixed

July 6, 1950, as the date for a hearing upon the

Plan, and having prescribed the notice to be given

of said hearing, the time within which objections

might be made to the granting of the application

of the Commission, to the approval by this Court

of the Plan, or to the enforcement and carrying

out of its terms and provisions, and the manner of

making such objections; it appearing that due and

sufficient notice of said hearing was given in accord-
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ance with the provisions of said order of the Court

;

objections to said application of the Commission

having been filed with this Court on behalf of

William J. Cogan and Charles T. Jones, Lea Rosen

and Hilda Fischman, and Clifford A. Smith, et al.

;

a hearing having been duly held in this Court on

July 6 and 7, 1950 ; the Commission, Market Street,

Standard Gas, and Standard Power having ap-

peared at said hearing by their respective counsel

in support of said application, and said objectors

having appeared by their respective counsel in op-

position thereto; all interested persons having been

afforded an opportunity for hearing and having

been given due notice thereof; and this Court hav-

ing duly considered the Plan, the objections thereto,

the briefs and memoranda submitted in support

of and in opposition to the Plan, and having

announced its opinion herein, and being fully ad-

vised in the premises:

It Is Hereby Found, Ordered, Adjudged, and

Decreed

:

(1) The Court finds and concludes that the find-

ings of fact and conclusions of law embodied in the

Findings and Opinion of the Commission dated

September 30, 1949, its Supplemental Findings and

Opinion dated March 9, 1950, and its Order dated

May 3, 1950, copies of which are attached to the

Commission's application herein dated May 3, 1950,

as Exhibits G, J, and M, respectively, are supported

by substantial evidence and were arrived at in ac-

cordance with legal standards, except that the Court
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finds that the Commission's disapproval of any

allowance oi* fees lor William -J. Cogan is not sup-

ported by substantial evidence, and, with respect

to the amount of tees allowed for the services of

Milton Paulson and his associates, the Court re-

serves decision pending reconsideration by the

Commission as hereinafter provided.

(2) Subject to the terms and conditions of said

Order of the Commission dated May 3, 1950, the

Plan (Exhibit II to said application of the Com-

mission, as modified by Exhibit L to said applica-

tion of the Commission) is found to be fair and

equitable and appropriate to effectuate the pro-

visions of Section 11 of the Act, except insofar as

the Plan fails to provide for compensation to

William J. Cogan for his services and except with

respect to Paragraph (d) on Page 2 of said Ex-

hibit H.

(3) The objections to this Court's approval and

enforcement of the Plan except as hereinabove pro-

vided are hereby overruled.

(4) The matter is hereby remanded to the Com-

mission for the purpose of fixing an allowance to

William J. Cogan ; tor reconsideration of the allow-

ance to Milton Paulson; and for consideration of

modifications to the Plan not inconsistent with the

opinion of the Court herein.

(5) Until further order of this Court, Market

Street Railway Company, Standard Gas and Elec-

tric Company, and Standard Power and Light
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Corporation, all security holders of said corpora-

tions, and all other persons are hereby enjoined and

restrained from doing any act or taking any action

interfering or tending to interfere with these pro-

ceedings or with proceedings before the Commission

pursuant to this Order, including the commence-

ment or prosecution of any action, suit, or proceed-

ing, at law or in equity or under any statute, in

any court or before any executive or administrative

officer, commission, or tribunal, other than such

proceedings before the Commission or this Court

as may be appropriate under the Act and the rules

and regulations promulgated thereunder, and such

review, if any, in an appropriate appellate court

of the United States as may be provided by law.

(6) This Court reserves jurisdiction to enter-

tain such further proceedings, to make such further

findings, to enter such further orders, to give such

further relief, and to take such further action as

may be necessary or appropriate in connection with

the Plan and this Order.

Dated: This 11th day of July, 1950.

/s/ LOUIS E. GOODMAN,
United States District Judge.
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Approved as to form:

/s/ MYRON S. ESAACS,
Counsel for the Securities and

Exchange Commission.

/s/ DOUGLASS NEWMAN,
Counsel for Market Street

Railway Company.

/s/ HELMER HANSEN,
Counsel for Standard Gas

and Electric Company.

/s/ [Illegible], for

SEIBERT & RIGGS,
Counsel for Standard Power

and Light Corporation.

/s/ WILLIAM J. COGAN,
Pro Se, and Counsel for

Charles T. Jones.

/s/ FRANCIS J. McTERNAN,
Counsel for Lea Rosen and

Hilda Fischman.

/s/ M. MITCHELL BOURQUIN, and

JOHN E. LYNCH,
Counsel for

Clifford A. Smith, et al.

[Endorsed]: Filed July 11, L950, CT.S.D.C.
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that the Securities and

Exchange Commission, applicant herein, hereby

appeals to the United States Court of Appeals for

the Ninth Circuit from those portions of the order,

entered on July 11, 1950, finding that the Commis-

sion's disapproval of any allowance of fees for

William J. Cogan is not supported by substantial

evidence and that the Plan of Market Street Rail-

way Company, insofar as it fails to provide for

compensation to William J. Cogan for his services,

is not fair and equitable and appropriate to effectu-

ate the provisions of Section 11 of the Public Util-

ity Holding Company Act of 1935 and remanding

the proceeding to the Commission for the purpose

of fixing an allowance to William J. Cogan.

/s/ ARTHUR E. PENNEKAMP,
Attorney for Appellant,

Securities and Exchange

Commission.

[Endorsed]: Filed August 7, 1950, U.S.D.C.
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given thai William J. Cogan,

respondent herein, hereby appeals to the United

States Court of Appeals for the Ninth Circuit from

the whole of the order entered herein on July 11,

L950, save and except those portions thereof which

find that the Securities and Exchange Commission's

disapproval of any allowance of fees for said Wil-

liam J. Cogan is not supported by substantial evi-

dence and those portions thereof which order a

remand in the matter to said Commission for the

purpose of fixing an allowance of fees to said Wil-

liam J. Cogan.

Dated: August 29, 1950.

/s/ WILLIAM J. COGAN, Pro Se,

/s/ E. MITCHELL BOURQUIN,
Attorneys for Respondent,

William J. Cogan,

[Endorsed]: Filed September 7, 1950, U.S.D.C.
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[Title of District Court and Cause.]

APPELLANT'S DESIGNATION OF
RECORD ON APPEAL

The Securities and Exchange Commission, appel-

lant herein, hereby designates the following portions

of the record, proceedings, and evidence to be con-

tained in the record on appeal herein

:

1. Application of the Securities and Exchange

Commission dated May 3, 1950, including all ex-

hibits annexed thereto.

2. Order of the District Court dated May 3,

1950, setting application for hearing, etc., including

exhibit annexed thereto.

3. Objections of Charles T. Jones, together with

Notice of Appearance dated June 15, 1950, and

authorization and affidavit of Jones annexed thereto.

4. Notice of appearance on behalf of William J.

Cogan, dated June 15, 1950.

5. Volume 4 of the Reporter's Transcript of

Proceedings in the District Court, covering part of

the hearing held on July 7, 1950.

6. Exhibit 1 in the District Court proceeding,

received in evidence July 6, 1950 (Volume 1, page

6, of Reporter's Transcript), in part as follows:

Securities and Exchange Commission Docket Vol.

54-169-1-2, constituting the official transcript of pro-

ceedings before the Securities and Exchange Com-
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mission on July L3, July 14, July 21, and November

30, L948, and January L6, L950.

7. Order of the District Court dated July LI,

1950.

8. Appellant's Notice of Appeal tiled herein on

August 7, 1950, appealing from portions of the

order of the District Court dated July 11, 1950.

9. Appellant's Statement of Points.

10. This Designation of Record on Appeal.

Appellant further reserves the right to designate

other portions of the record, proceedings, and evi-

dence to be contained in the record on appeal if

such procedure be deemed necessary by reason of

the filing of any counter designation or any objec-

tion to this designation.

Dated

:

/s/ ROGER S. FOSTER,
General Counsel.

/s/ MYRON S. ISAACS,
Special Counsel,

Division of Public Utilities.

/s/ ARTHUR E. PENNEKAMP,
Attorneys for the Appellant, Securities and Ex-

change Commission.

[Endorsed]: Filed September 11, L950, U.S.D.C.
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[Title of District Court and Cause.]

APPELLANT'S STATEMENT OF POINTS

The Securities and Exchange Commission, appel-

lant herein, submits the following as the points upon

which it intends to rely in the prosecution of its

appeal

:

1. The District Court erred in finding that the

Commission's disapproval of any allowance of fees

for William J. Cogan is not supported by substan-

tial evidence.

2. The District Court erred in not finding that

the Amended Plan for Liquidation and Dissolution

of Market Street Railway Company, as modified by

Amendment No. 1 thereto, insofar as it fails to pro-

vide for compensation to William J. Cogan for his

services, is fair and equitable and appropriate to

effectuate the provisions of Section 11 of the Public

Utility Holding Company Act of 1935.

3. The District Court erred in remanding the

proceeding to the Commission for the purpose of

fixing an allowance to William J. Cogan.

Dated:

/s/ ROGER S. FOSTER,
General Counsel.

/s/ MYRON S. ISAACS,
Special Counsel,

Division of Public Utilities.
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9

/s/ ARTHUR E. PENNEKAMP,
Attorney for the Appellant,

Securities and Exchange

Commission.

[Endorsed]: Filed September 11, 1950, I'.S.D.C.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that Charles T. Jones,

respondent herein, hereby appeals to the United

States Court of Appeals for the Ninth Circuit from

the whole of the order entered herein on July 11,

1950, save and except those portions thereof which

find that the Securities and Exchange Commission's

disapproval of any allowance of fees for said Wil-

liam J. Cogan is not supported by substantial evi-

dence and those portions thereof which order a

remand in the matter to said Commission for the

purpose of fixing an allowance of fees to said Wil-

liam J. Cogan.

Dated: September 13, 1950.

/s/ WM. J. COGAN,

/s/ M. MITCHELL BOURQUIN,
Attorneys of Respondent,

Charles T. Jones.

[Endorsed]: Filed September 15, 1950, T.S.D.C.
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COMMISSION'S EXHIBIT No. 4

United States of America

Before the Securities and Exchange Commission

In the Matter of

STANDARD GAS AND ELECTRIC COMPANY
and Its Subsidiaries,

PUBLIC UTILITY ENGINEERING & SERV-
ICE CORPORATION (formerly Byllesby En-

gineering and Service Corporation),

and

MARKET STREET RAILWAY COMPANY

PETITION

The petition of Russell M. Van Kirk, Bloomfleld

Hulick and Edmund T. Willetts, by their duly

authorized attorney, William J. Cogan, upon infor-

mation and belief, claims and alleges as follows:

1. Your petitioners are, and for upwards of five

years have been, holders and owners of shares of

prior preference capital stock of Market Street

Railway Company.

2. On or about March 4th, 1947, your petitioners

duly constituted themselves as and for a stock-

holders' protective committee, as representatives of

the holders and owners of seven thousand (7000)

shares of said prior preference capital stock of

Market Street Railway Company and for and on

behalf of all others similarly situated.
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3. That Market Street Railway Company is a

corporation duly organized and existing under the

laws of the State of California, and up to, on or

about September 29th, L943, owned and operated a

street railway system in the City and County of

San Francisco, California, when it sold said streel

railway to said City and County of San Francisco

for the sum of Seven Million Five Hundred Thou-

sand Dollars ($7,500,000) payable partly in cash

and partly over a period of years from receipts

from operations.

4. That Market Street Railway Company is cap-

italized as Follow:;:

Prior Preference 6% Cumulative:

Authorized, 117,500 shares of $100.00 par value each;

Outstanding, 116,185 shares $11,618,500

Preferred 6% Cumulative:

Authorized, 50,000 shares of $100.00 par value each:

Outstanding, 49,868y2 shares $ 4,986,850

Second Preferred 6%

:

Authorized, 47,000 shares of $100.00 par value each;

Outstanding, 46,737 shares $ 4.673.700

Common :

Authorized, 107,000 shares of $100.00 par value each;

Outstanding, 106,474 shares $10,647,400
Total Capital Stock $31,926,450

Re: Prior Preference Stock

Note: At December 31, 1946, cumulative divi-

dends were in arrears from April 1, 1920, to De-

cember 31, 1921, and from January 1, 1924. to date

amounting to $148.50 per share, aggregating $17,-

261,362.50, thus representing a total prior preference
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to its stockholders over other classes of stock in the

distribution of assets amounting to $28,879,862.50.

5. In 1919, Byllesby Engineering and Service

corporation was formed, and its entire capital stock

was issued to Standard Gas & Electric Company,

which caused its own executives and principal em-

ployees to act as executives and principal employees

of Byllesby Engineering and Service Corporation

up to, on or about September 20th, 1935, when

Standard Gas & Electric Company sold said stock

to former employees of Standard and Byllesby, who

thereafter caused the name of Byllesby Engineer-

ing and Service Corporation to be changed to Public

Utility Engineering and Service Corporation.

6. From and after 1919, Standard Gas & Elec-

tric Co., through the medium of Byllesby Manage-

ment and Service Corporation, proceeded to take

from any company owned or controlled by Standard

Gas & Electric Co., pursuant to contracts it caused

such owned or controlled companies to make and

enter into with said Byllesby Engineering and Serv-

ice Corporation, a management fee, usually meas-

ured by one and one-half per cent (l1/2%) of its

gross revenues and for which it gave no actual and

valuable service.

7. That in 1921, Market Street Railway Com-

pany caused its prior preference stock to be listed

on the New York Stock Exchange, and ever since

said date, the said prior preference capital stock of

Market Street Railway Company has been widely

distributed among the public.
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8. That in L926, Standard Gas and Electric

Company acquired 39.67% of the voting securities

of Market Street Railway, represented by 78% of

the first preferred stock, 54. plus % of the second

preferred stock and 58% of the common stock.

9. That ever since 1926, by reason of the wide

distribution of the prior preference stock listed on

the New York Stock Exchange and its large per-

centage of other voting stock, the Standard Gas

and Electric Company has actually controlled Mar-

ket Street Railway Company and elected its board

of directors, and in turn its officers.

10. That in 1927, Standard Gas and Electric

Company caused Market Street Railway Company

to make and enter into a contract with Byllesby

Management and Service Corporation for alleged

management services and caused it to pay Byllesby

Management and Service Corporation in 1927 for

the use and benefit of Standard (his and Electric

Company the sum of $95,833.34, which was charged

to surplus, and for which it received no value.

11. That during successive years said manage-

ment fees paid or payable by Market Street Railway

Company to Byllesby Engineering and Management

Corporation for the use and benefit of Standard

Gas and Electric Company were steadily increased

to a high of $175,000 per year in 1932 and amounted

to upwards of $(S87,500 up to, on or about June 30,

1932, for which Market Street Railway Company
received no value.
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12. That after said sum of upwards of $600,000

was paid by Market Street Railway Company, it

appears that a further sum of $87,500 was paid by

Market Street Railway Company to Byllesby Engi-

neering and Management Corporation for alleged

management fees from January 1, 1932, to June 30,

1932, for a total approximate sum of such fees paid,

amounting to $700,000.

13. From 1931 to 1933, Standard Gas and Elec-

tric Company allegedly loaned and advanced to

Market Street Railway Company in cash $784,000,

and transferred to itself an indebtedness of Market

Street Railway Company to Byllesby Engineering

and Management Corporation for alleged manage-

ment fees of $232,110.33 covering the period of

July 1, 1932, to December 31, 1933.

14. That actual management fees paid by Mar-

ket Street Railway Company approximately equal

the amount of the cash advances made to it by

Standard Gas and Electric Company on open ac-

count.

15. Any and all of the aforesaid management

fees paid by Market Street Railway Company to

Byllesby Engineering and Service Corporation and

in turn to Standard Gas and Electric Company
were so paid solely and entirely by reason of the

fact that Standard Gas and Electric Company con-

trolled Market Street Railway Company and were

of no value to Market Street Railway Company,

and such payment constituted a fraud upon the

Market Street Railway Company by Standard Gas
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and Electric Company, and any such management

fees incurred by Market Street Railway and con-

stituting a part of the alleged open account due

Standard Gas and Electric Company likewise rep-

resented a Fraud upon Market Street Railway Com-

pany perpetrated by Standard (las and Electric

Company.

16. Investigations made in the past by the fed-

eral Trade Commission and by the Securities and

Exchange Commission have shown beyond doubt

that public utility service companies were set up

by various systems for the sole purpose of extract-

ing money and payments from operating companies

which could not have been taken off in any other

manner; and as a result thereof, stockholders of

operating companies have been placed in a position

where they could assert their rights based upon the

facts developed by such investigation. However, no

such investigation has heretofore been made con-

cerning the manner and extent of such extraction

of management fees from Market Street Railway

Company by Standard Gas and Electric Company.

17. An analysis of open account receivable from

Market Street Railway Company prepared by

Standard Gas and Electric Company's representa-

tives indicates that Standard (las and Electric

Company claims there was due from Market Street

Railway Company as a balance of said open account

on September 30, 1943, $1,136,069.83, and your Peti-

tioners claim and allege that if given proper credit

for the fraudulent management fees charged against
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Market Street Railway Company the amount

thereof would serve to offset the entire open ac-

count from Standard Gas and Electric Company.

18. The present management of Market Street

Railway Company is headed by Samuel Kahn,

President, who has been a director of the company

since November 6, 1925, and the said Samuel Kahn

has expressed, in writing, his intention to pay in

full the open account claimed by Standard Gas and

Electric Company, with the exception of a variance

in interest rates for part of the period of time cov-

ered by said open account.

19. The proxy statements sent out during the

last few years by the management of Market Street

Railway Company contain the statement that in the

past the ownership of securities by Standard Gas

and Electric Company have been sufficient to permit

it to elect a majority of the board of directors of

Market Street Railway Company, and they have in

fact done so.

20. In 1943, after arrangements had been made

by the management of Market Street Railway Com-

pany to sell its street car operating properties to

the City and County of San Francisco for the sum
of $7,500,000, and in an attempt to perpetuate such

management in office until the complete liquidation

of the assets of the company was had, and also for

the purpose of minimizing any possibility on the

part <>t' prior preference stockholders to question

the payment of management fees and the correct-
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ness and validity of the open account of Standard

Gas and Electric Company, the board of directors

of Market Street Railway Company appointed

Samuel Kahn (its president) as genera] manager

for a period of seven years from August 1, 1943,

at an annual compensation of $37,500. Tt also tin-

ployed Cyril Appel, one of its directors, as attorney

at $20,000 per year until the Liquidation of the com-

pany and its property provided the operative prop-

erties of the company are acquired by the City and

County of San Francisco, but not to exceed a period

of six and one-half years from September 1, 1943.

21. On January 20, 1947, an action was filed in

the District Court of the United States for the

Northern District of California, Southern Division,

entitled "Standard Gas and Electric Company,

Plaintiff, vs. Market Street Kailway Company,

Defendant, Civil Action File No. 26807-R." This

action is brought upon the open account to recover

the sum of $1,069,063.30, together with interest and

costs. The principal sum sued for includes interest

accrued by Standard Gas and Electric Company at

the rate of 6% per annum to December 31, 1946.

This indebtedness with interest accrued at 4% from

October 24, 1939, to December 31, 1946, amounts to

the sum of $948,439.01, as shown on the Company's

balance sheet as "Indebtedness to Affiliate." The

management is only litigating the difference in the

interest figure and proposes to admit the validity

and correctness of the open account otherwise.

22. The petitioners propose to institute an action



128 Securities and Exchange Commn.

against Standard Gas and Electric Company and

others in the United States Courts, or to intervene

in the action above referred to, but they are aware

that on occasions in the past, the Commission has

restrained such litigation and has compelled hear-

ings before the Commission in such matters.

23. The management of Market Street Railway

Company has on March 15, 1947, sent a notice to

the stockholders thereof of annual meeting to be

held on April 23, 1947, and has enclosed therewith

a proxy statement and a proxy which, among other

things, discloses that the entire management owns a

total of eight (8) shares of common stock of Market

Street Railway Company.

24. As above indicated, Standard Gas and Elec-

tric Company owns no prior preference stock of

Market Street Railway. It, therefore, has no equity

stock of any kind or nature, but through the use of

the voting rights available to the junior securities,

it has managed and controlled Market Street Rail-

way Company at all times since 1926, and still does

so. It has given all of its capital stock of Market

Street Railway Company a ledger value on its books

of Three Dollars ($3.00).

By reason of the foregoing facts, and allegations,

your Petitioners ask the Commission to take juris-

diction and to direct that an investigation be made
by its staff and proceedings be had before the Com-
mission to the end that the legal and equitable rights

of the respective parties may be adjudicated.

Your Petitioners ask the Commission to forth-
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with direcl the management of Market Street Rail-

way Company to provide your petitioners with a

complete list of the names and addresses of all stock-

holders of Market Street Railway Company and to

postpone the said annual meeting to such later date

as will provide your petitioners with sufficient time

to secure said list and to prepare and issue a proxy

statement and letter to all such stockholders.

Your petitioners further ask the Commission to

enjoin and restrain Standard Gas and Electric

Company from voting any of its shares of stock of

Market Street Railway Company at the next annual

meeting thereof on the ground that Standard Gas

and Electric Company not only has no equity in

the assets of such company hut actually has an ad-

verse interest.

Your petitioners further ask the Commission to

enjoin and restrain the Standard Gas and Electric

Company and/or Market Street Railway Company
from in any manner proceeding with an action filed

in the District Court of the United States for the

Northern District of California, Southern Division,

on January 20, 1947, wherein Standard Gas and

Electric Company is Plaintiff, and Market Street

Railway Company is defendant, which said action

was designated as having Civil Action File No.

26807-R.

Dated March 21, 1947.

/s/ WILLIAM J. COGAN,
Attorney for Petitioners.

Filed March 21, 1947.
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COMMISSION'S EXHIBIT No. 5

United States of America

Before the Securities and Exchange Commission

In the Matter of

STANDARD GAS and ELECTRIC COMPANY
and Its Subsidiaries

PUBLIC UTILITY ENGINEERING AND
SERVICE CORPORATION (Formerly Byl-

lesby Engineering and Service Corporation)

and

MARKET STREET RAILWAY COMPANY

MEMORANDUM IN SUPPORT OF PETITION
AND APPLICATION FOR LEAVE TO BE
HEARD UPON RESUBMISSION OF PE-
TITION ON BEHALF OF PRIOR PREFER-
ENCE STOCKHOLDERS' COMMITTEE OF
MARKET STREET RAILWAY COMPANY

A petition was filed in the above-entitled matter

by the undersigned, William J. Cogan, with the

Commission on March 21, 1947, on behalf of a com-

mittee of prior preference stockholders of Market

Street Railway Company (of San Francisco).

The petition sought broad relief, including (1)

issuance of an order after notice and opportunity

for hearing, pursuant to Sec. 11 (b) (2) of the

Public Utility Holding Company Act, declaring it

to be in the best interest of the security holders

of Market Street Railway Company to preclude and

enjoin Standard Gas and Electric Company from
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voting its shares of slock of Market Street Railway

Company at the annual meeting of stockholders

scheduled for Wednesday, April 23, 1947, at 2:30

p.m., or adjourned date thereof, by reason of the

fact that the said shares of stock do not represent

any actual equity in the assets of the Market Street

Railway Company, that they have heretofore, and

presently represent the control of said company and

that said Standard Gas and Electric Company has

an interest adverse to that of the other stockholders,

as represented by an action at law presently under

way wherein Standard Gas and Electric Company
is plaintiff and Market Street Railway is defendant,

not properly opposed by the present management;

(2) issuance of an order within the scope of

Section 15 (g) of the Act as necessary and appro-

priate in the public interest, and for the protection

of investors, directing Standard Gas and Electric

Company and Market Street Railway to provide

the prior preference stockholders committee with a

complete list of all stockholders of Market Street

Railway Company, to permit the petitioners to

solicit participation by said stockholders in any
action or proceeding or activity which petitioners

may institute or join or engage in and so that peti-

tioners might inform all said stockholders at its

own or at company expense as directed, what they

consider to be the true facts and actual status of

alleged indebtedness by Market Streel Railway

Company to Standard Gas and Electric Company

(3) issuance of an order, likewise within the
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scope of Section 15 (g) of the Public Utility Hold-

ing Company Act, and Section 14 (a) of the Securi-

ties Exchange Act of 1934, upon motion of the Com-

mission and as part of general relief to petitioners

directing Market Street Railway Company to pro-

vide petitioners with a complete list of all stock-

holders with names and addresses; to adjourn the

date of the annual meeting of stockholders thereof

now scheduled for April 23, 1947, to permit peti-

tioners to prepare and submit proxy material to be

sent at the expense of the Company for the election

of an independent board of directors of Market

Street Railway Company ready, able and willing to

litigate with Standard Gas and Electric Company in

any forum

;

(4) that the Commission, pursuant to the pro-

visions of Section 18 of the Public Utility Holding

Company Act upon its own motion but at the re-

quest of petitioners investigate the facts, conditions,

practices and matters encompassed by the allega-

tions of the petition and more particularly that the

Commission, pursuant to Section 18 (b) of the

Act, investigate and learn the true facts of the

financial relationship between Standard Gas and

Electric Company and Market Street Railway Com-
pan}% having its inception in 1926, when Standard

Gas and Electric Company bought control and

forthwith caused a wdiolly owned subsidiary to ab-

stract as purported management fee approximately

$100,000, and thereafter divers sums aggregating

$700,000 without value received or services rendered
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and which caused an alleged open account to be

started and continued, whereby over a period of

years down to the present the Market Street Rail-

way Company is alleged as owing upwards of $1,

000,000 to Standard Gas and Electric Company;

and whether or not said Standard Gas and Electric

Company from time to time tiled its reports pur-

suant to law with S.E.C. in such manner as to he

false and misleading; and whether or not Public

Utility Engineering and Service Corporation (form-

erly Byllesby Engineering and Management Cor-

poration), a wholly owned subsidiary of Standard

Gas and Electric Company in making application to

the Commission pursuant to and in apparent compli-

ance with Section 13 of the Holding Company Act

imposed upon the Commission and failed and neg-

lected in good faith to tell the full truth of the

manner in which it previously parted affiliate com-

panies from their assets ; and finally whether Stand-

ard Gas and Electric Company, through its control,

and Market Street Railway Company Management,

through its subservience, have adversely affected a

true and open market in the prior preference shares

of stock of Market Street Railway Company on the

New York Stock Exchange and/or on the San Fran-

cisco Stock Exchange, and whether the present

manner of liquidation by such controlled Manage-

ment affects the public interest adversely.

The petition had not been submitted to the Com-
mission by the Staff on March 31st, and request

was made by telegram addressed to the Chairman
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to be heard, when the matter was presented by the

Staff.

On Wednesday, April 2, 1947, at 3:45 p.m., Mr.

John Morris, of the Public Utility Staff, telephoned

to the office of William J. Cogan, but only reached

him by return call on April 3, 1947.

Mr. Morris stated the petition was read to the

Commission on April 2nd in the morning with his

recommendation that the Commission should not

take jurisdiction but should leave the petitioners

to their remedy to intervene in the action by Stand-

ard Gas and Electric Company against Market

Street Railway Company mentioned in the petition

and that Market Street Railway Company being in

liquidation, there would be little gained by the Com-

mission's action at this late date.

The only purpose intended to be served by refer-

ence to the conversation with Mr. John Morris is to

indicate now to the Commission my personal feel-

ing that I have not had my day in your Court, and

that the issues are of such vital importance to

investors as to warrant more considered attention.

In support of my contention that this case war-

rants and requires your thoughtful consideration

and action, I recite the following facts which my
research drew from Commission records:

Mr. Canson Purcell, former chairman, addressed

the American Institute of Electrical Engineers on
December 13, 1944, and said in part:

"The non-independent character of system

service companies was a matter of deep concern

to the Congress. Congress learned in the course
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of its study of public-utility holding company

systems that the system service company had be-

come Largely a control medium and a device to

extract From the operating companies compen-

sation and payments which could not have been

taken off in any other manner. These practices

were detrimental to consumers and investors

of the operating companies. Therefore, Con

gress concluded that services to operating com-

panies by system service companies should be

rendered at cost. The standards governing the

kind and character of services which may be

rendered, the nature and scope of the relation-

ship, and the methods of making reports con-

cerning such services and relationships, are

expressed in Section 13 of the Holding Com-

pany Act.

"The Commission has required substantial

modification of the service contracts which were

in effect at the time the statute was adopted.

In a number of cases the Commission has stated

the principle that the compensation and col-

lateral expenses of holding company officers

and employees must be borne directly by the

holding companies and not be shared by 1 hen-

controlled service companies and thus passed

on to the operating companies. The Commis-

sion has also ruled that each service company
should confine itself to functions and services

which the operating subsidiaries cannot per-

form as efficiently and economically for them-

selves.
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"At the time the Commission considered and

disposed of the plan of Standard Gas and Elec-

tric Company for divestment of five of its sub-

sidiary companies, jurisdiction, upon the

request of Standard Gas and Electric, was

reserved by the Commission to consider the

service company problem at some later date.

We were advised by Standard Gas and Electric

that it was then in process of working out a

plan of disposition of its service company,

Public Utility Engineering and Service Cor-

poration, to that company's employees. We
have been recently informed that negotiations

to that end are presently under way, and that

the definitive proposal will be submitted to

us."

Your opinion in Release No. 5430 of November

18, 1944, includes the following at page 64:

"Standard Gas owns all of the securities of

Public Utility Engineering and Service Cor-

poration, a service company which has been

approved under Section 13 of the Act. The

service company performs extensive services

for all of the companies in the Standard Gas

system and we should ordinarily be disposed to

examine into and determine the relations which

the service company should have with the com-

panies in the Standard Gas system control of

which is otherwise being disposed of under the

plan. Standard Gas states, however, that it

plans to sell the service company to the in-

dividuals who now are employed by the service
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company. Accordingly, we will nol now impose

any conditions concerning the future relations

between the service company and OG&E, Copco,

Mountain Slates and the Wisconsin Company,

as thai question can be treated in a more defini-

tive manner in the proceedings on the applica-

tion for the sale of the service company. We
will therefore reserve jurisdiction in our order

as to this question."

File No. 37-32. In the Matter of Public Utility

Engineering and Service Company (formerly

Byllesby Engineering and Management Corpora-

tion) contains testimony given by William Hagenah,

its president and former vice president and director

when it was Byllesby. He freely admitted that

Byllesby had a net income for 1919-1929 of over

seventeen million dollars and that in 1927 alone it

had a gross of more than $5,000,000. He testified

further that Standard Gas and Electric Company
took all this money and paid it out as dividends

on the common stock. He did not claim that any

value was ever given or attempted.

Letter of September 20, 1935, to Standard Gas

and Electric Company signed by M. A. Morrison,

vice president of Byllesby and approved by B. W.
Lynch, vice president of Standard, agrees that

from the time of organization all of the Byllesby

stock had been owned by Standard, that many
Byllesby executive officers and some employees were

Standard executives and employees, salaries for

whom had been charged to Byllesby Engineering

and Management Corporation. The letter refers
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to a present sale of the stock of Byllesby by Stand-

ard and makes an offer to provide administrative

and clerical services and office space for $12,500

per month subject to thirty days' termination notice.

File No. 70-82, includes an application by Stand-

ard Gas and Electric to sell its open account (valued

by Hart, Engineer, at $1,000,000), and its capital

stock of Market Street Railway Company to Allyn

& Company for $800,000. This record includes a

statement by Victor Emanuel made as part of a

resolution of the Board that the validity of the

open account might be questioned. The record

also includes a statement by a vice president of

Standard that it operated management contracts

sometimes by remote control and also includes

analysis of the open account from August 31, 1931,

to September 30, 1943, offered and received in evi-

dence as Comm. Exh. 3 on November 22, 1943, but

the Trial Examiner would not permit extended

examination, or in fact, any on the validity of the

account as not within the issues before him.

Standard Gas and Electric Company reported

to the Commission as of December 31, 1944, a con-

tract authorized by the Board of Directors of

Market Street Railway Company at a meeting on

July 22, 1943, between that company and Samuel

Kahn (its president) wherein he was appointed

General Manager for a, period of seven years from
August 1, 1943, at an anual compensation of $37,500;

also a contract between the Company and Cyril

Appel (vice president) as General Counsel until

the liquidation of the Company and its properties
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(est) 6% years, at $20,000 per year.

A Market Street Railway Company summary of

surplus charges from April, 1921, to December 31,

19:57, lias an item, 23, marked "Byllesby's Manage-

ment Fees for year ended December 31, 1927, $95,-

s:;:
>

,.:
>,4.'

, This is less than one year after Standard

got control and is apparently the first year's

charge.

It may be considered a singular circumstance that

no other record in S.E.C. shows what money was

paid by Market Street Railway Company to

Byllesby during 1928, 1929, 1930 and 1931, and part

of 1932.

It would appear that Standard Gas and Electric

Company and Market Street Railway were threat-

ened with a survey to be made by the Public Utility

Commission of California in December, 1935, which

proposed to consider operating economies through

elimination of executive salaries, payments to hold-

ing companies for management services and elimina-

tion of duplication of service then existing under

competitive conditions (Wall Street Journal

12/12/35). It is fair to assume they also considered

such charges as worthless.

It is submitted that the material referred to, if

supplmented by a hearing to develop the testimony

of those persons alleged to have rendered service

and those who decided the fees, and those who were

accountants and bookkeepers for Byllesby and for

Standard on 1926-1934 would properly and expedi-

tiously dispose of the issues on such management
fees and the more or less concurrent open account
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charges made by Standard against Market Street

Railway.

It is further submitted that the history of manage-

ment and service companies generally, and the ad-

missions of the President of this one raise a definite

presumption that the charges were arbitrarily and

fraudulently assessed by Standard against Market

Street Railway through Byllesby and should be

sustained by Standard and not Market Street Rail-

way.

A further reason and a substantial one why the

Commission should assume and keep jurisdiction in

this controversy lies in the fact that of the four

classes of stock issued by Market Street Railway

Company only the prior preference shares were

listed on National securities exchanges. The prior

preference shares were listed on the San Francisco

Exchange. On January 25, 1938, Samuel Kahn
notified stockholders that on September 24, 1937, he

had requested S.E.C. to delist the prior preference

shares, for reasons stated in such notice, which may
or may not have been the true and correct ones.

The prior preference shares have been listed on

the New York Stock Exchange since June, 1921, and

are still listed on the New York Stock Exchange.

The market variation over the years has been

considerable and apparently not warranted by the

consistently poor operations reports or by prospects.
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The high and low prices from 1929 to 1945 were:

High Low High Low
1929 39i/, 141/, 1936 45 18%
1930 2f)i/> 13 1937 39 G%
1931 22 f)i/> 1938 16 5%
L932 9 2y8 L939 8% 3

1933 8 1% 1940 13% V/H
1934 12i/, 3 1941 liy4 :j%
1935 23% :;-, 1942 11/, 4%

1943 lSi/, 9

L944 21 12i/
2

1945 18% 15%

The mere fact that the prior preference shares

have been listed and advertised since 1921 on the

New York Stock Exchange as such prior prefer-

ence shares must have made them peculiarly suscep-

tible to favorable rumor over the intervening years

and constituted in a measure a representation to the

public that they were entitled to a prior preference.

It now appears that during the past twenty years

the "prior preference" was actually had by Stand-

ard Gas and Electric Company and its continued

election of a favorable board has prevented public

knowledge of its overreaching and has prevented the

preference owed by the Management from being

exercised.

The Forum

Mr. John Morris has suggested and recommended
to the Commission that the Committee and any other

prior preference stock be denied relief except the

qualified relief due any application for a stock-

holders' list and that the relative rights be tried at

law in the action now before the United States Dis-

trict Court, Northern District of California, South-



142 Securities and Exchange Commn.

ern Division, wherein Standard Gas and Electric

Company is plaintiff and Market Street Railway

Company is defendant, wherein Standard sues for

$1,069,063.30 as the amount due with interest to

December 31, 1946, and which is not disputed by

the Management of Market Street Railway Com-

pany except as to an item of 2% interest from Oc-

tober 24, 1939, to December 31, 1946.

This is the forum chosen by Standard Gas and

Electric Company in preference to the Commission,

following an exchange of letters between a member

of the Committee who wrote Mr. Leo Crowley, Presi-

dent of Standard on December 18, 1946, wherein he

indicated an intention to have the matter presented

to the Commission unless a proposed conference

would clear up the matter, and an answering letter

from Mr. Crowley dated December 27, 1946, in

which he wrote that he would be in New York the

latter part of January and indicated a willingness

to have such a conference.

Examination of the petition will show that the

Committee has in no way acquiesced in such selec-

tion of the forum and the following represent

cogent reasons in summary form why the proper

forum is the Commission:

1. The Commission is in possession of a variety

of records which form a substantial basis for quickly

developing the true facts.

2. It would appear that various of the provi-

sions of law administered by the Commission have

or may have been violated continuously by Standard
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Gas and Electric Company, and that these should

be the subject of investigation by the Commission

rather than permit Standard to choose a forum

where such violations would not be proper subjects

of litigation.

3. The Commission has expressed a wish and

intention to protect the rights of small stockholders

through the exercise of its powers and in pursuance

of its duty.

4. It would be in the public interest and for the

protection of investors in a security listed on a

national exchange for the Commission to develop

the true facts.

5. The continued fraud is more reprehensible

from a Commission viewpoint in that the continued

history of the prior preference shares was a con-

tinuing invitation to the public to invest or speculate

in said shares.

6. Standard Gas and Electric Company, by elect-

ing its own management of Market Street Railway

Company, has made it impossible to use Market

Street Railway funds to litigate the question of

fraud presented by the petition.

7. The subpoena power of the Commission would

minimize the expenditure of time and money and

facilitate the proper disposition of the issues.

8. The fraud was a continuing one during the

full regime of the Commission in that 12 (
}c interest

on the open account has accrued from 1934 to 1946.

9. By taking jurisdiction, the Commission would
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be assured of the correctness of its position in the

event it saw fit to enjoin Standard from voting its

stock at the annual meeting of stockholders and in

the event it required a complete stockholders' list

and in the event it ordered an adjournment of the

annual meeting and otherwise gave heed to appli-

cations by the Committee.

In the event it appears to the Staff of the Public

Utility Division that the result of litigating this

matter would not materially effect any 11 (e) plan

presented by Standard Gas and Electric and that

constitutes the principal reason for recommending

no action to the Commission, the Committee suggests

and requests that members of the Staff of the Trad-

ing and Exchange or other Division conduct for the

Commission the necessary proceeding to develop the

facts whereby the Commission may be informed or

learn what violations exist as to reports, as to stock

market activity and as to other matters involved

in the studied attempts by Standard Gas and Elec-

tric Company over the years to hide the true facts

from the Commission and the public.

It would moreover be far preferable, if such

fraud can be proven, that it be done in the forum
which has been deciding the ultimate status of the

Standard Gas system and eliminating the bad spots

therefrom.

It is requested that this be considered an appli-

cation to supplement the petition filed herein and

that the Commission authorize William J. Cogan as

attorney for the Committee herein to appear before

the Commission in support of the petition and that



vs. William J. Cogan 145

it direct the Staff to resubmit said petition to the

end thai the Commission may give consideration to

the overall picture as now presented and prelimi-

nary to any action by the Commission on the peti-

tion and this memorandum.

It is further requested that after such consider-

ation the Commission cause to be stated in writing

what course of action it is willing to, and intends

to, take, based on such petition and memorandum
so that the Committee may be guided and advised

in connection with their proper procedure and

action.

/s/ WILLIAM J. COGAN.

Dated New York, N. Y., April 8, 1947.

Filed April 10, 1947, U. S. Securities and Ex-

change Commission.
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COMMISSION'S EXHIBIT No. 77

Standard Gas and Electric Company
Statement of Income Received Prom Market Street

Railway Company From 1924 to June 30, 1947

Year

1924

1925

1926

1927

1928

1929

1930

1931

1932

1933

1934

1935

1936

1937

1938

1939

1940

1941

1942

1943

1944

1945

Description of Income

Interest on open account receivable

Interest on open account receivable

Interest on open account receivable

Interest on open account receivable

Interest on open account receivable

Interest on open account receivable

Interest on open account receivable

Interest on open account receivable

Interest on open account receivable

Amount

None
None

None
None

None
None

None

$ 4,438.52

25,441.54

39,282.76

46,610.29

49,580.29

51,927.85

51,785.96

51,785.96*

4,398.26

None
None
None
None
None

38,733.06Interest on open account receivable
(applicable to period from 1/24/39 to 10/24/39)

1946 None
1947 (to June 30) None

[$363,984.49 shown in pencil in margin.]

* Includes $30,362.18 accrued and taken up as income during
the period from June to December, 1938, but not received until
1945.
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COMMISSION'S EXHIBIT No. 82

Public Utility Engineering and Service Corporation

STATEMENT SETTING FORTH THE BASIS
FOE COMPUTING THE PROFIT ON
SERVICES RENDERED TO MARKET
STREET RAILWAY CO.

Prior to June 1, 1939, no Cost Records were kept

by the Service Corporation, therefore, no statement

can be made setting forth the basis for computing

profit for services rendered to that date. Subse-

quent to June 1, 1939, all services were rendered at

cost.

Received August 22, 1947, U. S. Securities and

Exchange Commission.

United States of America

Before the Securities and Exchange Commission

DECLARATION AS TO SOLICITATIONS
PURSUANT TO RULE U-62

The declarants are:

Russell M. Van Kirk, 37 Wall Street, New
York 5, New York.

Bloomtield Hulick, West Allenhurst, New
Jersey.

Edmund T. Willetts, 108 Greenwich Street,

New York 6, N. Y.

As a Committee of prior preference stockholders

of Market Street Railway Company.
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William J. Cogan, Esquire, 116 John Street, New
York 7, N. Y., is counsel to the Committee and the

person to whom communications from the Commis-

sion with respect to the declarations shall be ad-

dressed.

The holders and owners of the prior preference

stock of Market Street Railway Company compris-

ing some 700 odd individuals and firms are to be

solicited by the Committee for the purpose of obtain-

ing representation by the Committee for said stock-

holders in connection with asserting the legal and

equitable rights of said stockholders as a class before

the Securties and Exchange Commission and/or in

any court wherein the Committee may see fit to

enter an appearance. The primary claim made by

the Committee is that Market Street Railway Com-

pan}^ paid upwards of $1,000,000 for management

fees to Byllesby Engineering and Management Cor-

poration by reason of the fact that Standard Gas

and Electric Company controlled both said cor-

porations and it is claimed that said services were

of little or no value to Market Street Railway Com-
pany and that as a result of such payments Market

Street Railway Company became indebted to Stand-

ard Gas and Electric Company in a sum now
claimed as $1,069,000. It is the purpose of the Com-
mittee to question the validity of such indebtedness,

and to claim the return of all monies paid to Byl-

lesby Engineering and Management Corporation,

most of which was in turn paid to Standard Gas
and Electric Company as dividends.

The Committee estimates that the cost of the
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solicitation will be approximately $500 represented

by the cost of printing one letter of solicitation with

covering envelope and return envelope and the cosl

of printing a proposed authorization by said stock-

holders and the cost of printing the copy of the

opinion and order of the Securities and Exchange

Commission dated July 3, 1947, for enclosure with

the letter of solicitation.

The copy of the letter of solicitation to be used

by the Committee is submitted herewith and a copy

of the proposed authorization to be signed by said

stockholders is also submitted herewith.

It is proposed to make only one request to the

stockholders of Market Street Railway Company

by sending to them through the mails the proposed

letter of solicitation with enclosures of a mimeo-

graphed copy of the opinion and order of the Com-
mission in the same form and style as issued by the

Commission and also enclose a proposed authoriza-

tion and a return envelope addressed to William J.

Cogan as Counsel for the Committee.

This declaration comprises pages 1 to 3 consecu-

tively.

The following exhibits:

Letter of Solicitation.

Copy of Opinion and Order of Commission.

Authorization.

This declaration is made pursuant to the require-

ments of the Public Utility Holding Company Art
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of 1935 and is executed by Russell M. VanKirk as

Chairman of the Committee.

/s/ RUSSELL M. VanKIRK,

By /%/ WILLIAM J. COGAN,
Attorney.

Subscribed and sworn to before me at New York

this 28th day of July, 1947.

/s/ ALICE L. NORMAN,
Notary Public, State of New
York.

Commission expires March 30, 1949.

Stockholders' Protective Committee

Prior Preference—6% Cumulative Capital Stock

of the

Market Street Railway Company of San Francisco

37 Wall Street—New York 5, N. Y.

Room 2508

(Date)

RUSSELL M. VanKIRK
Chairman

EDMUND T. WILLETTS
Treasurer

JOHN H. VanKIRK
Secretary

WILLIAM J. COGAN
Counsel

To: (Stockholder)

You will be interested to know that a Stockhold-

ers' Protective Committee has been formed to assert

and protect the legal and equitable rights of Prior
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1

Preference Stockholders of Market Street Railway

Company.

After a preliminary survey made by William J.

Cogan, as counsel, it was concluded thai an alleged

open account claimed by Standard Gas and Electric

Company in a sum upwards of $1,000,000 vs. Market

Street Railway Company was invalid and in fraud

of the rights of the Prior Preference Stockholders,

since it arose in connection with management fees

and charges of no value to Market Street Railway

Company, paid out and incurred for the use and

benefit of Standard Gas & Electric Company which

controlled Market Street Railway Company, through

ownership of shares of first preferred, second pre-

ferred and common stock of Market Street Railway

Company.

A friendly suit was started by Standard (las &
Electric Company against Market Street Railway

Company in the United States District Court in

California to secure a judgment on its open account

of upwards of $1,000,000, which is not seriously eon-

tested by Market Street Railway Company.

Upon application by this Committee, the Securi-

ties and Exchange Commission, by order dated May
20, 1937, directed an investigation of the relation-

ships between Market Street Railway Company,

Standard Gas and Electric Company, et al., and

of the facts and circumstances concerning charges

for services made by Byllesby Engineering and Man-

agement Corporation against Market Street Railway

Company and the relationship of such charges to an

open account existing between Standard Gas & Elec-

tric Co. and Market Street Railway Company.
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The Securities and Exchange Commission, by

order dated July 3, 1947, directed Market Street

Railway Company to provide this Committee with

a list of its Prior Preference Stockholders and a

copy of said order and of the opinion of the Securi-

ties and Exchange Commission, stated in connection

therewith, is enclosed for your information.

Standard Gas and Electric Compam^ has chal-

lenged the jurisdiction of the Securities and Ex-

change Commission in an attempt to avoid such in-

vestigation, and to force your Committee to use the

United States Court in California as the exclusive

forum. The Commission has denied a motion to

vacate its order of May 20, 1947, and the present

status of the matter is that a hearing is scheduled

before the Securities and Exchange Commission to

be continued on August 6th, 1947.

The Committee invites all of the holders and

owners of 6% Cumulative Prior Preference Capital

Stock of Market Street Railway Company (which is

the only class of stock for which any assets are

available) to authorize the Committee to represent

them in such manner as the Committee may be

advised will best serve the interests of the Prior

Preference Stockholders, and in such form as may
be necessary or desirable, to develop and prove the

facts which the Committee believes to be true.

A form of authorization is herewith enclosed for

your signature, and a return envelope is also en-

closed, which will require a stamp before mailing.

It is difficult at this time to estimate the amount
of the expenses necessary to properly develop and
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present the mallei'. However, For the present, the

Committee is providing such necessary expense

money.

You are informed that the Committee mis no mo-

tive in soliciting your participation other than the

wish to present a united front, to the end that the

Standard Gas and Electric Company may be pre-

vented from taking upwards of $1,000,000 from the

treasury of Market Street Kail way Company which

rightfully belongs to the Prior Preference Stock-

holders and that said Standard Gas and Electric

Company or any affiliate or subsidiary thereof may
in addition thereto be directed to pay to, or for, said

Prior Preference Stockholders the sum of Six Hun-

dred Thousand Dollars ($600,000.00) or some ap-

proximate sum, as the evidence to be adduced may
indicate is properly due such stockholders with in-

terest for monies improperly paid out for alleged

management fees.

Very truly yours,

RUSSELL M. VanKIRK,
37 Wall St., N.Y.

BLOOMFIELD HULICK,
West Allenhurst, N.J.

EDMUND T. WILLETTS,
108 Greenwich St., N.Y.

Russell M. VanKirk,

Chairman.

Kndosiires

Received and filed July 29, 1947, U. S. Securities

and Exchange Commission.
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STOCKHOLDERS' EXHIBIT No. 48

William J. Cogan

Counselor at Law
116 John Street, New York 7, N. Y.

Cortlandt 7-2451

September 2, 1947.

Hon. Richard Townsend,

Trial Examiner,

Securities and Exchange Commission,

18th & Locust Streets,

Philadelphia, Pa.

Re : Market Street Railway Co., Docket No. 4-63

Dear Mr. Townsend

:

I request the issuance of three subpoenas duces

tecum, addressed to The Byllesby Corporation,

Byllesby Engineering and Management Corporation

(now Public Utility Engineering and Service Cor-

poration) and Standard Gas and Electric Company,

respectively.

The material to be produced is presented to you

herewith.

I consider that the production of such records

is necessary for use in the investigation being con-

ducted by the Commission, for the reasons herein-

after stated.

The subpoena addressed to The Byllesby Corpora-

tion is necessary and the material called for is

pertinent, because if it paid dividends to its stock-

holders (control of H.M.B.Co. and S.G.&E., being

already shown on the record) it will prove that
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directors Kahn, O'Brien and Erickson had an

additional financial interest adverse to the interest

of Market Street Railway Company, besides the

ones already set forth on the record.

The subpoena addressed to Byllesby Engineering

and Management Corporation, is necessary and the

material called for is pertinent, since (1) The cor-

poration admits in Comm. Exh. 81 that prior to

June 1, 1939, no cost records were kept, and in the

absence of such cost figures the over all picture

must be presented to lend even a color of value, even

if vaguely comparative for the services alleged as

rendered Market Street Railway Co. (2) It appears

from Comm. Exh. 79 that Byllesby Engineering and

Management Corporation paid to Standard Power

and Light Corp., $270,000 from the fees paid by

Market Street to it. Oddly enough, this is 40%
of such fees during the period Standard Power

and Light Corporation owned 40% of the Junior

securities. In addition to indicating a gross exaction

of tribute, such a payment raises the further ques-

tion of further possible diversion of such fees and

of other similar fees; (3) The Market Street man-

agement has stated what it considers the services to

have been rendered and perhaps Byllesby Engineer-

ing would accept the chance to restate them; (4)

A statement of all executive salaries for all com-

panies including all parents would serve as some

basis for comparison, especially with their respec-

tive status set forth ; (5) If a large percentage of all

charges went to Standard Gas and Electric Com-
pany, as dividends, it tends to show the absence of
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value and at least will show the excess of charges

over the amount shown on their books as cost of

operations; (6) The record already shows the con-

trol factor and the duplication of directors as well

as the failure to inform the stockholders and while,

in the absence of ability to prove cost figures, I feel

that the right of Market Street Railway Company

to the return of the entire $1,562,500, with interest

in like amount, is already proven, the full facts

should nevertheless be developed.

The subpoena addressed to Standard Gas and

Electric Company is necessary and the material

called for is pertinent, since presumably in view of

the testimony of Samuel Kahn, Standard issued in-

structions in November, 1925, regarding selection

of a successor to Mason B. Starring, as Executive

officer of Market Street Railway Company, before

the resignation of Starring; also presumably Stand-

ard issued further instructions from time to time

which should be reflected in the correspondence;

Since Samuel Kahn was not able to locate corre-

spondence referred to in two letters and since he was

the Coast representative of the group, if it now ap-

pears from Standard correspondence that Samuel

Kahn was engaged in a variety of services for a

variety of companies, it would have a bearing on the

nature and extent of his services to Market Street.

At the close of the hearing on August 28, 1947,

I requested a direction for the production of a state-

ment of the entire receipts of Byllesby Engineer-

ing and Management for the years 1930 to 1936. At

that time Mr. Hanson, representing only Standard
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Gas and Electric Company staled he wished to con-

fer with his client before indicating whether or not

it would be produced by his client.

Yon will observe that the material L now request

for production pursuant to subpoena is Largely

from Byllesby Engineering and Management Cor-

poration. Since that corporation is not represented

by Counsel in the proceeding, if we continue the

fiction that it is separable from Standard, it would

appear to save time and do no harm to any party

to the proceeding to ensure the production of the

records by subpoena.

The stockholders Committee agrees to become

liable for any subpoena fees which may result from

the issuance of the subpoenas requested.

Very truly yours,

/s/WILLIAM J. COGAN,
Attorney for Committee.

Before the Securities and Exchange Commission

[Title of Cause.]

Memorandum in Opposition to Motion of Public

Utility Engineering and Service Corporation

to Quash Subpoena

October 6, 1947.

Public Utility Engineering and Service Corpora-

tion (formerly Byllesby Engineering and Manage-

ment Corporation) has moved to quash a subpoena
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issued by Mr. Richard Townsend, Hearing Officer,

on September 2, 1947, which was served on Sep-

tember 4, 1947.

The grounds stated for said motion are (1) that

the material called for is not within the scope of

the order of the Commission, dated May 20, 1947,

and (2) that the subpoena is vague and general in

its "requests" and thereby violated the Fourth

Amendment and the provisions in the Constitution

with respect to due process of law and (3) that the

subpoena represents an unreasonable search and

seizure.

In its brief, Public Utility Engineering and Serv-

ice Corporation (p. 5) excepts paragraphs 1, 2, 3, 8,

9 and 10 of the subpoena from the objections and

grounds otherwise asserted.

Reference is made to pp. 466-485 of the record

as if herein set forth, for arguments presented be-

fore the Trial Examiner in support of the pro-

priety and relevency of the subpoena. Reference is

further made to the practical limitation by Counsel,

Mr. Hansen, at p. 485, as follows

:

"I might say that leaves items 4 and 5 as be-

ing bad in our opinion and subject either to the

motion to quash or in the alternative that they

be either stricken or limited in their scope."

Moreover, Counsel for Public Utility Engineer-

ing and Service Corporation complained to Mr.

Thomas Hart, Regional Administrator for the Com-

mission in Chicago on the time element and his

letter to the Trial Examiner states that the Corpo-

ration intended to comply with the subpoena.
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No doubt, in presenting and arguing this motion

Public Utility Engineering and Service Corpora-

tion (formerly Byllesby Engineering and Manage-

ment Corporation) would prefer to avoid reference

to various salient facts already developed on the

record, since it is by reason of many of these facts

that it has now become relevant in this proceeding

to have the material called for by the subpoena pro-

duced. An appendix hereto sets forth 24 items con-

sidered by counsel for the Committee as proven by

the record and which formed the basis for request-

ing the subpoena now questioned. If their record

or exhibit reference is deemed necessary it can

readily be provided and it is not set forth therein

to avoid any indication that any findings of fact

are sought at this time, either directly or indirectly.

It is however claimed that such statement indicates

the propriety and relevance of the material now

sought.

The record now has gross figure's on receipts by

Byllesby Engineering and Management Corpora-

tion from 1919-1929, together with such break-

down as was available in 1932 and they graphically

show that all executives of the Standard System

were having a "field day" for themselves at the ex-

pense of the subsidiary and affiliated companies of

the system.

The fact that the material now sought by the

subpoena and so determinedly fought by Counsel

for the Standard System, would show how much of

a field day was actually had, is not a valid reason

for failing to honor the subpoena, but in all proba-
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bility is the main actuating reason for the contest.

In an attempt to boil down the contention of

Counsel presenting this motion, to the prime fac-

tors, it appears that the Company feels that if

compelled, to provide a statement of all receipts

allocating the source thereof, together with a break-

down of salaries for the yeais 1925-1935, and also

to describe the various contracts, together with a

statement of gross income each year of each client

company, it is being subjected to unwarranted

search and seizure. Apart from this it seems willing

to comply.

Since Commission's Exhibit 81 shows that no

cost figures were kept by Byllesby Engineering and

Management Corporation up to 1939 and all of the

foregoing material would be germane to some ex-

tent in analyzing the charges assessed against Mar-

ket Street Railway Company, it is difficult to

understand why it is considered "unreasonable."

The record, as it stands shows that a scheme to

defraud Market Street Railway Company was in-

stituted by Samuel Kahn and Halford Erickson, et

als., on behalf of the several corporations to which

they owed allegiance and of course, on behalf of

themselves and associates.

Whether or not such scheme was part of a larger,

more comprehensive scheme is properly the subject

of evidence within the language of any paragraph

of the Commission order of investigation dated May
20, 1947, and the production of the material called

for by the subpoena will show or tend to show

whether or not such larger scheme existed and en-
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compassed as pari thereof Market Sired Railway

Company. This alone would be sufficient wan ant

to deny the motion to quasi) the subpoena.

Certainly, it becomes relevant to the picture as

applied to Market Street Railway Company charges

to get total cost figures and the facts concerning all

segments of distribution of the spoils.

There Is No Proper Basis for Quashing

the Subpoena Herein

The following is a quote from the opinion of L.

Hand, Circuit Judge in McMann v. S.E.C., 87 F.

(2d) 377, 379 (Cert. Hen. 301 U.S. 684):

"No doubt a subpoena may be so onerous as

to constitute an unreasonable search. Hale v.

Henkel, 201 U. S. 43, 26 S. Ct. 370, 50 L. Ed.

652; Federal Trade Commission v. American

Tobacco Company, 264 U. S. 298, 44 S. Ct. 336,

68 L. Ed. 696, 32 A.L.R. 786. Even then, the

sanction is unobjectionable, unlike a descent

upon one's dwelling, or the seizure of one's

papers; the search is 'unreasonable' only be-

cause it is out of proportion to the end sought,

as when the person served is required to fetch

all his books at once to an exploratory investi-

gation whose purposes and limits can be de-

termined only as it proceeds."

It is contended that the instant case is far re-

moved from the tpye of "unreasonable search" used

as an example by Judge Hand.
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Where a showing of relevence has been made and

where the material called for is readily identifiable

the Supreme Court has made it clear that a sub-

poena, even though broad in scope meets the re-

quirements of the Fourth Amendment to the

Constitution of the United States.

Wheeler v. U. S.,

226 U. S. 478 (1913) ;

Brown v. U. S.,

276 U. S. 134 (1928).

There can be no doubt of the relevency of the

material called for by the subpoena and no claim

has been made that such material is not identifiable.

It is axiomatic that a corporate officer or direc-

tor may not place himself under any direct and

powerful inducement to disregard his duty to the

corporation and its stickholders in the management

of corporate affairs.

See also

—

Ashman v. Miller,

101 F. (2d) 85, 91 (CCA. 6th. 1929) ;

Henry L. Doherty & Co. v. Rice,

184 Fed. 204, 218 (N. D., Ala. 1910),

186 Fed. 878 (CCA. 8th. 1911).

Conclusion

It is submitted that each and all of the objections

and grounds for the motion by Public Utility En-

gineering and Service Corporation to quash the

subpoena served upon it on September 4, 1947, are
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without merit and that the motion should be denied,

with a date set lor compliance.

Respectfully Submitted,

/s/ WILLIAM J. COGAN,
Attorney for Prior Preference Stockholders' Com-

mittee, Market Street Railway Company.

Appendix

Indicated Facts Taken From Record and Exhibits

1. Market Street Railway Company was subject

to the control of Standard Gas and Electric Com-

pany since 1925.

2. Byllesby Engineering and Management Cor-

poration was a wholly owned subsidiary of Stand-

ard Gas and Electric Company from its incorpora-

tion in 1919 to 1935.

3. From and after 1919 Standard Gas and

Electric Company caused its subsidiaries and affili-

ates To make and enter into management contracts

and/or engineering contracts with Byllesby Engi-

neering and Management Corporation, its standard

charge being 2y2% of gross receipts on manage-

ment contracts and 7%% on engineering contracts.

4. That in and prior to 1925 Samuel Kahn was

an employee of Byllesby Engineering and Manage-

ment Corporation and was also a director of

Standard Gas and Electric Company.

5. In the latter part of 1925 Samuel Kahn was

directed by Byllesby Engineering and Management
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Corporation to become a director of and principal

officer of Market Street Railway Company and he

became such.

6. Byllesby Engineering and Management Cor-

poration paid Samuel Kahn a salary and bonus

from 1925-1935, during all of which time he was a

director and the principal executive officer of

Market Street Railway Company.

7. From 1925-1935 Samuel Kahn owed his prin-

cipal loyalty to Byllesby Engineering and Manage-

ment Corporation.

8. In 1925, following the death of H. M.

Byllesby, various executive officers of the Standard

system formed The Byllesby Corporation for the

purpose of acquiring control of H. M. Byllesby &
Co., and Standard Gras and Electric Company. They

purchased the UB" stock which had sole voting

power. The Corporation shortly thereafter acquired

control of H. M. Byllesby & Co. Among other sub-

scribers was J. J. O'Brien who was the principal

officer of practically the entire Standard system and

Samuel Kahn.

9. From 1925 to date the 39 plus per cent of

junior voting stock of Market Street Railway Com-

pany controlled by Standard Gas and Electric Com-

pany was voted in favor of the Kahn board and at

no time would a quorum be present without this

stock.

10. The first arrangement for the payment by

Market Street Railway Company to Byllesby Engi-
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neering and Management Corporation of so-called

management fees for the year L926 was made in

December, 1926, pro turn-, at a figure of $125,000,

for the year.

11. Samuel Kalm, executive Vice-President of

Market Street Railway Company, and Director

thereof, who was also a Director of Standard Gas

and Electric Company and two of its subsidiaries

acted on behalf of Market Street Railway Company,

while Halford Erickson, a Director of Market

Street Railway Company and a Director and V. P.

of Standard Gas and Electric Company and an

officer of 16 subsidiary companies, President of six

and Director of 12 such companies of the Standard

system, acting in his capacity of Vice-President in

charge of operations of Byllesby Engineering and

Management Corporation, acted on behalf of that

company.

12. To avoid criticism, it was arranged between

Samuel Kalm and Halford Erickson (after a bill

was sent for $125,000) to send a corrected bill to

Market Street Railway Company in the sum of

$30,000, for the year 1926. This was done and the

bill paid. In 1927 pursuant to arrangement an ad-

ditional bill for 1926 was sent for $95,000. This was

paid and charged to surplus.

13. Market Street Railway Company paid to

Byllesby Engineering and Management Corporation

$1,565,000, from 1926 to 1935 for alleged manage-

ment
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14. Byllesby Engineering and Management Cor-

poration kept no record of cost figures for services

rendered any company up to 1939.

15. The year 1924 was the last year any dividend

was paid to prior preference stockholders of Market

Street Railway Company.

16. Standard Gas and Electric Company bor-

rowed $300,000, from Market Street Railway Com-

pany in 1926. It liquidated part of such debt by

assuming payment of fees charged by Byllesby En-

gineering and Management Corporation in 1927.

17. Standard Gas and Electric Company and

Byllesby Engineering and Management Corpora-

tion had the same executive officers, offices and

principal employees.

18. From 1919-1929 Standard Gas and Electric

received the sum of $16,986,776.15 from total net

earnings of Byllesby Engineering and Management

Corporation of $17,134,824.36.

19. Byllesby Engineering and Management Cor-

poration paid Standard Power and Light Corpora-

tion from money it received from Market Street

Railway Company the sum of $270,000 between

1926 and 1929.

20. Standard Power and Light Corporation was

formed in Delaware in June, 1925, pursuant to

agreement between H. M. Byllesby & Co., Standard

Gas and Electric Company and Ladenburg Thal-

mann & Co. in connection with the acquisition of

properties, including a 39.65% interest in the Jun-

ior securities of Market Street Railway Company.
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21. In March, 1946, a contract was made between

H. M. Byllesby & Co., Standard Gas and Electric

Company and Ladenburg Thalmann cV: Co., which

among other things required that Standard Power

and Light Corporation should cither own the man-

agement corporation serving the properties which

were the subject of the contract or be paid a pen-

alty.

22. The net income of Byllesby Engineering

and Management Corporation was $978,000 in 1919,

slightly under $949,000 in 1920. Thereafter it was

upwards of $1,000,000 each year and in 192") was

upwards of $2,200,000 and more than $2,000,000 in

1927. (This shows momentum.)

23. The chief item of expense to Byllesby En-

gineering and Management Corporation from 1919

to 1929 was salaries.

24. Salary charges for 1919 were $137,000.

Salary charges for 1929 were $1,027,800.

Salary charges for 1919-1929 were $5,683,-

400.36.

Salary charges of Byllesby Engineering and

Management Corporation for the period of

1919-1929 accounted for 75.04% of all ex-

penses.

Received October 8, 1947, U. S. Securities and

Exchange Commission.
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In the United States District Court for the North-

ern District of California, Southern Division

No. 26807-R

STANDARD GAS AND ELECTRIC COMPANY,
Plaintiff,

vs.

MARKET STREET RAILWAY COMPANY,
Defendant.

LEA ROSEN on Her Own Behalf and on Behalf

of all Other Holders of Prior Preference

Stock of Market Street Railway Company
Similarly Situated,

Defendant-Intervenor.

AFFIDAVIT IN SUPPORT OF MOTION FOR
ORDER AUTHORIZING SETTLEMENT

State of California,

City and County of San Francisco—ss.

William J. Cogan, being first duly sworn, de-

poses and says:

That he is an attorney and counselor at law

duly admitted to practice as such in the State of

New Jersey and the State of New York and in the

United States District Court, District of New Jer-

sey, and in the United States Circuit Court of

Appeals, Third Circuit, with his principal office

at :V2 Liberty Street, New York 5, N. Y.

That he has been authorized by John H. Van
Kirk, holder and owner of shares of prior prefer-
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ence stock of Market Streel Railway Company,

and by a stockholders' protective committee for

said stock, which in turn represents 152 such stock-

holders owning 36,527 shares of prior preference

stock of Market Street Railway Company, to ap-

pear in this matter as attorney on their behalf and

to take such action as seems necessary or proper.

The affidavit of John H. Van Kirk, duly executed

in New York City on the 2nd day of March, 1948,

is submitted herewith, and on or before March

15th, 1948, deponent will file in this Court a photo-

static copy of the respective authorizations given

the aforesaid Committee by the respective stock-

holders above referred to.

Standard Gras and Electric Company, plaintiff

herein, and Market Street Railway Company, de-

fendant herein, propose to settle the above-entitled

action wherein Standard sought judgment for

$1,069,063.30, with interest from December 31st,

1946, by payment of the sum of $550,000 to Stand-

ard in till 1 settlement of its open account. As part

of such settlement Standard Gas and Electric Com-

pany will pay to deponent $25,000 as a legal fee,

and to John H. Van Kirk, et als., as compensa-

tion for the stockholders
1

protective committee,

the sum of $12,500. Market Street Railway Com-

pany will pay deponent $25,000 as a legal fee, and

will pay the said Committee $12,500 and such fur-

ther sum as represents the expenses of the Com-

mittee not to exceed $5,000, which as of now ap-

pears to be $2,500.

A motion is on the calendar of this Court for
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Monday, March 15th, 1948, made by Lea Rosen,

defendant-intervenor, for an order to take proof

or reference to a Master, pursuant to Rule 53 re-

specting the fairness and adequacy of a proposed

settlement, the terms of which are correctly set

forth in the said moving papers, except that the

settlement of this action was arranged on a purely

money basis and the provision for the selection of

a majority of the Board of Directors of Market

Street Railway Company represents simply a con-

cession that Standard Gas and Electric Company,

as controlling stockholder, is ready and willing to

make to the clients represented by deponent.

The settlement referred to by Lea Rosen in her

motion was arranged on or about December 6, 1947,

between Standard Gas and Electric Company, Mar-

ket Street Railway Company, and the said stock-

holders' protective committee represented by de-

ponent, and, as aforesaid, when said settlement was

arranged the Committee represented 152 stockhold-

ers owning 36,537 such prior preference shares.

A second motion is scheduled to be placed on the

calendar for March 15, 1948, with reference to the

same subject matter and to be made by Standard

Gas and Electric Company and Market Street Rail-

way Company jointly, to pray for an order author-

izing the completion of the settlement of the above-

entitled action without any reference to a Master.

The present status of the matter presents no in-

volved situation, no complicated litigation, but only

whether a settlement on an approximate 50% basis,

which will avoid protracted litigation and which
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was made for a substantial number of the stock-

holders by said Committee, is fair and reasonable.

It appears to deponent that in the event this

matter actually came to trial and was not settled

and compromised, the sole issue would be whether

or not Standard Gras and Electric Company vio-

lated a fiduciary duty by causing Market Si reel

Railway Company to pay the management fees it

did pay to Byllesby Engineering and Management

Corporation from 1926 to 1935 and, if so, to what

extent, it profited from such breach of fiduciary

duty.

The motion returnable on March 15, 1948, made

by Lea Rosen, evidently shows that neither she

nor her two counsel object to the settlement inas-

much as they specifically set forth that they express

no opinion on the fairness and adequacy thereof,

and it would appear that the best interests of the

parties involved would be served by merely consid-

ering the motion made by Standard Gas and Elec-

tric Company and Market Street Railway Com-

pany jointly.

The following facts are submitted for the con-

sideration of this Court as pertinent to the appli-

cation for leave to settle this matter:

Russell M. Van Kirk, now deceased, was the

owner, directly and indirectly, of upwards of 11,-

000 shares of prior preference stock of Market

Street Railway Company which he acquired in

1942 and 1943.

In 1943 Standard Gas and Electric Company
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sought and secured from Securities and Exchange

Commission the right to sell its open account

against Market Street Railway Compaq, then up-

wards of $1,000,000, and its junior securities of

Market Street Railway Company amounting to

39.67% of the voting stock and representing con-

trol of said Company, all for the sum of $800,000,

but such sale was never completed.

Early in 1946 deponent was consulted by the said

Russell M. Van Kirk concerning the possibility

of persuading the Securities and Exchange Com-

mission to question the validity of the open account

existing between Standard Gas and Electric Com-

pany and Market Street Railway Company since

1926, which the management of Market Street Rail-

way Company admitted as substantially correct.

Attempts previously made by Russell M. Van
Kirk to secure the aid of or action by S.E.C. were

unsuccessful both in 1945 and 1946, since he could

provide no facts but only express suspicions.

The advice of deponent was to secure some con-

cession from Standard Gas and Electric Company,

if possible, by writing to state his intention to re-

tain the services of deponent unless a satisfactory

adjustment was made. A conference was scheduled

between Leo Crowley, President of Standard Gas

and Electric Company, and Russell M. Van Kirk,

but was not held. Instead, Standard Gas and Elec-

tric Company started this action on January 12,

1947, and Russell M. Van Kirk then asked depo-

nent for advice upon the desirability of interven-

tion.
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The advice given by deponent to Russell M. Van

Kirk was to the effect that any questionable part

of the open account would in all probability be

prior to the effective date of the Public Utility

Holding- Company Act of 1935, in which case the

statute of limitations might well be invoked. For

the purpose of considering such possibility, depo-

nent examined the law of the State of California to

a limited extent and found, among other cases, a

decision by the United States District Court, Judge

Yankwich, which contained an analysis of the ap-"

location of the statute and indicated tin* Law as

applied in California to require that any complaint

charging fraud must contain allegations when the

fraud was discovered; the circumstances under

which it was discovered; the facts to show plaintiff

was not at fault in failing to discover the fraud

sooner; and that plaintiff has no actual or pre-

sumptive knowledge of facts sufficient to put him

on inquiry.

At the time Russell M. Van Kirk, and, as far

as we now know, no other stockholder of Market

Street Railway Company, was in possession of any

facts and was not in position to properly allege any

fraud or breach of fiduciary duty, or was in posses-

sion of any facts from which a reasonable infer-

ence of fraud or breach of fiduciary duty could

be drawn.

it was then concluded as best procedure to find

a basis for action by the Securities and Exchange

Commission and, if successful in that respect, to
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ask that Standard Gas and Electric Company be

stayed from proceeding in this action.

Between January and March, 1947, deponent

made, and caused to be made, an exhaustive exam-

ination of the records, reports, etc., filed in the office

of Securities and Exchange Commission and finally

found an item indicated as payment of management

fee, which was charged to "surplus" on the rec-

ords of Market Street Railway Company. This

and other facts were the basis of a petition and

amended petition filed by deponent with Securities

and Exchange Commission in March and April,

1947. Thereafter and on May 20, 1947, the Se-

curities and Exchange Commission made two or-

ders, one of which directed Market Street Rail-

way Company to show cause why it should not pro-

vide a stockholders list, and the second of which,

was made pursuant to Sections 11(a), 18(a) and

18(b) of the Public Utility Holding Company Act

of 1935, 15 U.S.C. Sees. 79K(a), 79R(a) and

79R(b), which said order directed that hearings

be had upon and that an investigation be made of

the relationships between Standard Gas and Elec-

tric Company, its wholly owned subsidiary Byllesby

Engineering and Management Corporation, and

Market Street Railway Company, including the

origin and status of an open account on the books

of Market Street Railway Company in favor of

Standard Gas and Electric Company. The order

enjoined Market Street Railway Company from

making any payments to Standard Gas and Elec-

tric Company except after appli cation to the Com-
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mission and the entry of an order by the Commis-

sion approving any such payment. By order dated

August 21, 1947, such payments were prohibited

until sixty days after the record is closed, and said

order is still in full force and effect.

Standard Gas and Electric Company and Byl-

lesby Engineering and Management Corporation

strenuously fought the jurisdiction of the Securities

and Exchange Commission by petition and oral ar-

gument befort it and by motion argued before the

United States Circuit Court of Appeals, Third Cir-

cuit, made on the ground that the same issues were

involved in the action brought in this Court. Such

motion was denied by the said Circuit Court of

Appeals.

Following the said order of May 20, 1947, Leo

Crowley, President of Standard (las and Electric

Company, made an offer to Russell M. Van Kirk,

chairman of said stockholders' committee, to reduce

the amount of the open account to $800,000, which

was refused.

Testimony was taken before the Securities and

Exchange Commission between June and Decem-

ber, 1947, comprising 664 pages.

Milton Paulson, of counsel with Dreyfus & Mc-

Ternan in this action, intervened before the Securi-

ties and Exchange Commission on behalf of Lea

Rosen, the defendant-intervenor in this case, and

was either present or represented by an attorney

at all sessions before the Securities and Exchange

Commission without active participation in the de-

velopment of the facts. However, he is fully fami-
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liar with the record, and while he expressed neither

agreement nor disagreement with the terms of the

proposed settlement forth on the records of the

S.E.C. on December 9, 1947, and has likewise ex-

pressed neither agreement nor disagreement with

the settlement in this Court, his attitude might

properly be accepted as considering the settlement

to be fair and reasonable.

The material used in the amended answer filed

by Lea Rosen in this action appears to be an adap-

tation of the pertinent material contained in the

petition and amended petition filed by deponent

with Securities and Exchange Commission, and,

as far as deponent is aware, said Lea Rosen and

her counsel are not in possession of any facts not

already developed on the record of the S.E.C.

To summarize what appears to be developed on

the record of the S.E.C. as facts which Standard

Gas and Electric Company could not controvert and

which entered into consideration in the negotiations

which led to the proposed settlement and which

might properly be considered by this Court in con-

nection with the motion to authorize said settle-

ment include the following:

(a) Standard controlled Market Street

since 1925 through ownership of 39.67% of its

voting stock;

(b) Byllesby Engineering and Management
Corporation was the wholly owned subsidiary

of Standard;

(c) Standard Gas and Electric Company
caused Market Street Railway Company to en-
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gage the management services of Byllesby En-

gineering and Management Corporation;

(d) From 1926 to 1935 Samuel Kahn, Pres-

ident and Director of Market Street Railway

Company, was an employee of and was paid

by Byllesby Engineering and Management Cor-

poration
;

(e) Market Street Railway Company paid

Byllesby Engineering and Management Corpo-

ration for management services between 1926

and 1935 $1,565,000;

(f) All net earnings of Byllesby Engineer-

ing and Management Corporation which it re-

ceived from the various companies of the

Standard system for management during said

period were paid to Standard Gas and Electric

Company

;

(g) Standard profited from the fees paid to

Byllesby by Market Street Railway Company.

The hearings before the Securities and Exchange

Commission were suspended on December 9, 1947,

subject to further call by the Commission or by

the Trial Examiner, Richard Townsend.

At the time such hearings were suspended, Stand-

ard Gas and Electric Company had not offered its

evidence concerning the value of the services ren-

dered to Market Street Railway Company by Byl-

lesby Engineering and Management Corporation

and, accordingly, it is difficult to predict what the

outcome of a trial would be, assuming that the set-

tlement arrived at was not accepted.
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The considerations leading to the proposed set-

tlement, which was the result of several confer-

ences on the subject included the fact that certain

victory in the full amount off-setting the balance

claimed by Standard Gas and Electric Company

on its open account could not in any event be as-

sured; secondly, the settlement effects a saving for

Market Street Railway Company in a sum slightly

in excess of that which would be paid to Standard

under the terms of the settlement; and, third, Mar-

ket Street Railway Company is in process of liqui-

dation and is scheduled to receive the balance of the

sale price for its operative properties from the City

and County of San Francisco in May, 1948; and,

fourth, it would appear to serve the best interests

of all prior preference stockholders, including the

defendant-intervenor, to avoid protracted litigation

on the subject and to learn at an early date what

sum may reasonably be expected to be available for

distribution to the prior preference stockholders

upon the early partial completion of the liquida-

tion.

This affidavit is made solely for the purpose of

supporting the proposed settlement and in the hope

that it will provide the Court with enough facts to

warrant the Court in accepting the proposed set-

tlement without further proof.

For the present, apart from asking the Court

to intervene in this matter, as attorney for the

aforesaid stockholders' committee and the 152 stock-

holders it represents owning 36,537 prior prefer-

ence shares, application for leave to answer is with-
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held pending decision of the Court on the motions

to be presented on March 15, 1948.

/s/ WILLIAM J. COGAN.

Subscribed and sworn to before me this 11th day

of March, 1948.

[Seal]: /s/ EUGENE P. JONES,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed]: Filed March 11, 1948, U.S.D.C.

United States of America Before the Securities

and Exchange Commission

At a regular session of the Securities and Exchange

Commission held at its office in the City of

Washington, D. C, on the 11th day of June,

1948.

In the Matter of

MARKET STREET RAILWAY COMPANY
AND STANDARD GAS AND ELECTRIC
COMPANY AND CERTAIN OF ITS SUB-
SIDIARY COMPANIES

File No. 4-63

RUSSELL M. VAN KIRK, BLOOMFIELD HU-
LICK, EDMUND T. WILLETTS, COMMIT-
TEE FOR THE MARKET STREET RAIL-
WAY COMPANY PRIOR PREFERENCE
CAPITAL STOCK
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File No. 68-84

MARKET STREET RAILWAY COMPANY

File No. 54-169

(Public Utility Holding Company Act of 1935)

NOTICE OF FILING OF SECTION 11(e) PLAN
AND NOTICE OF AND ORDER FOR
HEARING AND ORDER OF CONSOLIDA-
TION

I.

The Commission, on May 20, 1947, issued its order

pursuant to Sections 11(a), 18(a) and 18(b) of

the Public Utility Holding Company Act of 1935

("Act") requiring that public hearings be held for

the purpose of inquiring into and receiving evi-

dence concerning the relationships among Stand-

ard Gas and Electric Company ("Standard Gas"),

a registered holding company, and its subsidiaries,

Market Street Railway Company ("Market

Street"), and Public Utility Engineering and Serv-

ice Corporation (formerly known as Byllesby En-

gineering and Service Company), the character of

the interest of Standard Gas in Market Street, and

particularly the facts and circumstances giving rise

to an open account on the books of Market Street

in favor of Standard Gas, all as fully set forth in

Holding Company Act Release No. 7425. Pursu-

ant to that order, hearings have been held from

time to time and are presently in adjournment, sub-

ject to the call of the hearing officer.

There is presently pending in the District Court
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of the United States for the Northern District of

California, Southern Division, an action (Civil Ac-

tion No. 26807-R) brought by Standard Gas against

Market Street upon open account indebtedness on

the books of Market Street owing to Standard Gas

in the amount of $976,726.63. Standard Gas' claim

in this action aggregates, with interest, the sum of

$1,111,494.67, the difference of $134,768.04 result-

ing from Market Street having accrued interest at

the rate of 4% per annum, whereas Standard Gas

accrued interest at the rate of 6% per annum. Rus-

sell M. Van Kirk, Bloomfield Hulick and Edmund
T. Willetts, as a Committee for the Market Street

Railway Company Prior Preference Capital Stock

("Committee"), have appeared in said action and

Lea Rosen, a holder of Prior Preference Stock, has

filed a petition for leave to intervene in the action.

As part of the plan hereinafter summarized, Mar-

ket Street, Standard Gas and the Committee have

agreed upon a settlement of the above-mentioned

open account indebtedness and the litigation with

respect thereto instituted by Standard Gas.

Notice Is Hereby Given that Market Street has

filed with the Commission a plan pursuant to Sec-

tion 11(e) providing, in effect, for a distribution

of its assets and its ultimate liquidation and disso-

lution.

All interested persons are referred to the plan

which is on file in the offices of this Commission

for a statement of the transactions proposed. There

follows a summary of certain facts necessary to an
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understanding of the plan and a summary of the

provisions of the plan.

II.

Market Street is a corporation organized under

the laws of the State of California. It was engaged

in the business of operating a street railway trans-

portation system until the year 1944 when it sold its

major physical assets to the City of San Francisco,

California. Since that time it has been in the

process of liquidation.

As at December 31, 1947, Market Street had an

open account indebtedness due Standard Gas of

$976,726.63. In addition there were outstanding

the following securities:
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All of the Prior Preference Stock is publicly

held. Standard Gas owns 39,250 shares of Pre-

ferred Stock, 25,500 shares of Second Preferred

Stock and all of the Common Stock; these holdings

constitute 39.67% of the voting power of Market

Street.

According to its balance sheet, as of December

31, 1947, Market Street's total assets amounted to

$3,614,834.97, of which $1,919,232 represented the

unpaid balance of the purchase price of its operat-

ing properties due from the City and County of

San Francisco. As of the same date, Market Street

had contingent liabilities with respect to 197 pend-

ing suits and claims for injuries and damages in

which judgments were prayed for in the aggre-

gate amount of $2,770,976.71, and certain claims

for compensation and benefits arising from compen-

sable injuries and death of former employees.

III.

In summary, the plan provides as follows:

1. Market Street will pay to Standard Gas the

sum of $550,000; Standard Gas and Market Street

will deliver to each other releases and discharges

of any and all liability to each other for any cause

whatsoever.

2. The attorney for the Committee will be paid

$50,000, of which Market Street and Standard Gas

will each pay $25,000.

3. The Committee will be paid $25,000, of which

Market Street and Standard Gas will each pay $12,-
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500. In addition, Market Street will reimburse the

Committee for expenses in an amount estimated not

to exceed $5,000.

4. Market Street will sell its remaining real es-

tate and office furniture and fixtures.

5. Market Street will collect from the City and

County of San Francisco the balance of the pur-

chase price of its operating properties, together

with interest thereon.

6. Market Street will dispose of all claims pend-

ing against it for injuries and damages, and all

claims for workmen's compensation and benefits.

7. Market Street will pay such fees and expenses

in connection with the plan as shall be approved by

the Commission, with the proviso that the fees to

bo paid by Market Street to the Committee and its

attorney shall not exceed the amounts provided in

the plan.

8. After the foregoing steps have been taken, or

provision for payment made, the remaining assets

of Market Street will be distributed pro rata to the

holders of its Prior Preference Stock.

9. Market Street has requested that the Commis-

sion, if it approves the plan, apply to a court, in

accordance with Sections 11(e) and 18(f) of the

Act, to enforce and carry out the plan. Upon the

plan's becoming effective by a final order of the

Commission and a final decree of court, it is pro-

vided in the plan that all rights of the holders of

the Preferred Stock, Second Preferred Stock and
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Common Stock of Market Street shall cease and

terminate and such holders shall have no further

rights to vote or participate in any distribution of

the assets of Market Street upon liquidation.

10. Within 100 days after the plan has become

effective, a special meeting of the holders of Prior

Preference Stock will be held to elect a new Board

of Directors. If such effective date occurs within

100 days of the next regular meeting of stockhold-

ers, no special meeting will be held and the new

Board of Directors shall be elected at such next

regular meeting.

IV.

The Commission being required by the provisions

of Section 11(e) of the Act, before approving any

plan thereunder, to find, after notice and opportu-

nity for hearing, that the plan as submitted or as

modified is necessary to effectuate the provisions of

Section 11(b) of the Act, and is fair and equitable

to the persons affected thereby, and it appearing

appropriate to the Commission in the public inter-

est and the interest of investors and consumers that

a hearing be held with respect to the plan filed

herein to afford all interested persons an opportu-

nity to be heard with respect thereto; and

It appearing to the Commission that the pro-

ceedings in File Nos. 4-63 and 68-84 contain facts

and data pertinent to the present proceeding and

should be consolidated with the record concerning

the plan filed herein:

It Is Ordered that the proceedings in File Nos.

4-63 and 68-84, entitled "Market Street Railway
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Company, et al.,
M and "Russell M. Van Kirk, et

al." respectively, be and the same hereby are con-

solidated with these proceedings (File No. 54-169).

It Is Further Ordered that a hearing in these

consolidated proceedings be held on July 13, 1948,

at 10:00 a.m., E.D.S.T., at the offices of the Securi-

ties and Exchange Commission, 425 Second Street,

N.W., Washington 25, D. C. On that day the hear-

ing room clerk in Room 101 will advise as to the

room in which the hearing will be held

It Is Further Ordered that any person desiring

to be heard in connection with these proceedings or

proposing to intervene herein shall file with the

Secretary of the Commission on or before July 9,

1948, his request or application therefor as pro-

vided by Rule XVII of the Commission's Rules of

Practice. Such request shall set forth the nature

of such person's interest in the proceedings, the rea-

sons for requesting to be heard or to intervene,

which of the issues such person proposes to contro-

vert and a statement of any additional issues })vo-

posed to be raised in the proceedings herein.

It Is Further Ordered that Richard Townsend

or any other officer or officers of the Commission

designated by it for that purpose shall preside at

the hearing above ordered. The officer so designated

to preside at the hearing is hereby authorized to ex-

ercise all powers granted to the Commission under

Section 18(c) of the Act and to a hearing officer

under the Commission's Rules of Practice.

The Division of Public Utilities of the Commis-

sion having advised the Commission that it has

made a preliminary examination of the plan and
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that, upon the basis thereof, the following matters

and questions are presented for consideration with-

out prejudice to its specifying additional matters

or questions upon further examination

:

1. Whether the plan as submitted or as it may
hereafter be modified is necessary to effectuate the

provisions of Section 11(b) of the Act, and is fair

and equitable to the persons affected thereby, and

if not, in what respects said plan, including any

modifications thereof, should be required to be modi-

fied and amended.

2. Whether the amount proposed to be paid by

Market Street to Standard Gas by way of settle-

ment is fair and equitable, and whether the treat-

ment of the interests of Standard Gas in Market

Street, as compared with those of other security

holders in Market Street, is fair and equitable.

3. Whether the provisions in the plan relating

to the election of a new Board of Directors are

appropriate and in the best interests of all the

holders of Prior Preference Stock of Market Street.

4. Whether the provision in the plan that the

rights of the holders of Preferred Stock, Second

Preferred Stock and Common Stock of Market

Street shall cease and terminate is fair and equit-

able.

5. Whether the plan should be modified to pro-

vide that no other payments shall be made by Mar-

ket Street until payment of or provision has been
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made for all claims for injuries and damages and

workmen's compensation and benefits.

6. Whether the Commission should approve the

amounts proposed to be paid to the Committee and

its attorney by way of reimbursement for expenses

and allowances for legal and other services.

7. Generally, whether the proposed plan and

transactions set forth therein are in all respects in

the public interest and in the interest of investors

and consumers, and consistent with all the applica-

ble requirements of the Act and the Rules thereun-

der, and, if not, what modifications should be re-

quired to be made therein and what terms and con-

ditions should be imposed to satisfy the applicable

statutory standards

:

It Is Further Ordered that at said hearing evi-

dence shall be adduced with respect to the foregoing

matters and questions.

It Is Further Ordered that jurisdiction be, and

it hereby is, reserved to separate, either for hearing

in whole or in part or for disposition either in

whole or in part, any of the issues or questions set

forth herein or which may arise in these proceed-

ings, and to take such other action as may appear

conducive to an orderly, prompt and economical

disposition of the matters involved.

It Is Further Ordered that notice of said hear-

ing be given by registered mail to Market Street

Railway Company, Standard Gas and Electric

Company, Public Utility Engineering and Service

Company; William J. Cogan, Esq., Milton Paulson,
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Esq., the California Railroad Commission, and the

City of San Francisco, California; and that fur-

ther notice shall be given by general release of this

Commission which shall be distributed to the press

and mailed to persons on the mailing list for re-

leases under the Act; and that further notice be

given to all persons by publication of this Notice

and Order in the Federal Register.

It Is Further Ordered that Market Street shall

give notice of said hearing to all its security hold-

ers by mailing a copy of this Notice and Order at

least 15 days prior to the date set for hearing to

each of its known security holders (in so far as the

identity of such security holders is known or avail-

able to it), at his last known address, and that Mar-

ket Street shall enclose therewith a statement that

Market Street may modify its plan by amendment

without further communication to security holders

unless otherwise ordered by the Commission or un-

less information with respect to amendments is re-

fill ested of Market Street by individual security

holders.

[Seal] : /s/ ORVAL L. DuBOIS,
Secretary.
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[Title of Cause.]

BRIEF OF COMMITTEE JN SUPPORT DF
PLAN OF REORGANIZATION OF MAR
KET STREET RAILWAY COMPANY
PURSUANT TO SECTION 11 (e), PUB-
LIC UTILITY HOLDING COMPANY ACT
OF 1935.

Statement

Market Street Railway Company, a statutory

subsidiary of Standard Gas and Electric Com-

pany, a registered holding company, has filed

herein, under date of April 22, 1948, a plan for re-

capitalization, pursuant to the provisions of Sec-

tion 11 (e) of the Public Utility Holding Company
Act of 1935, for the purpose of enabling said com-

pany to comply with the provisions of Section 11

(b) of said Act.

Summarily stated, the plan provided for the

compromise and settlement of an open account ex-

isting between Standard Gas and Electric Com-

pany and Market Street Railway Company on

terms set forth therein; for the elimination of vot-

ing power and termination of all rights of the Pre-

ferred 6% cumulative stock, the Second Preferred

6% stock and the Common stock of Market Street

Railway Company; reduction of the remaining as-

sets to cash; disposition of all claims against Mar-

ket Street Railway Company through settlement or

otherwise, and the liquidation of Market Street

Railway Company through distribution of all re-

maining assets and finally, dissolution of Market

Street Railway Company.
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By order of the Commission the proceeding with

respect to the presentation of the plan filed pur-

suant to Section 11 (e) was consolidated with an

investigation ordered by the Commission with ref-

erence to the principal subject matter of the plan

on May 20, 1947, and the record of such combined

proceeding as closed on July 21, 1948, and trans-

mitted to the Commission, now comprises 1,029

pages while there are 119 Commission Exhibits,

62 Van Kirk Committee Exhibits and 23 Market

Street Railway Company Exhibits. There are also

12 Paulson Exhibits which were placed in the rec-

ord July 13 and 14, 1948 in support of his claim

for fees.

Standard Gas and Electric Company and Public

Utility Engineering and Service Corporation will,

in the event the compromise contained in the 11 (e)

plan is not authorized, ask leave to reopen the rec-

ord to provide proof of management service and its

value.

The plan is necessary to effectuate the provisions

of Section 11 (b), in that:

1. The Commission made its original divestment

order against Standard Gas and Electric Company

on August 8, 1941. (Holding Company Act Release

No. 2929). Included therein for divestment was

Market Street Railway Company.

2. The Commission authorized Standard Gas

and Electric Company by order dated December 15,

1943, to sell and dispose of the open account had by

it against Market Street Railway Company to-
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gother with shares of Preferred, Second Preferred

and Common stock of Market Street Railway Coin

pany for the sum of $800,000. (Holding Company

Act, Release No. 4765.)

3. Market Street Railway Company ceased to be

an operating subsidiary on September 29, 1944,

when it sold its street railway operative properties

to the City and County of San Francisco for

$7,500,000.

4. The total assets of Market Street Railway

Company as of December 31, 1947, amounted to

$3,614,834.97 while as of said date the principal

sum due upon liquidation of the prior preference

shares of stock was $11,618,500, together with ar-

rears of cumulative dividends thereon of $17,950,-

582.50.

5. The 49,8681/2 shares of Preferred 6% cumu-

lative, 46,737 shares of Second Preferred 6% cumu-

lative and 106,474 shares of common stock of

Market Street Railway Company issued and out-

standing have no intrinsic value and should be no

longer entitled to the voting and other privileges

they now enjoy.

6. The 116,185 shares of prior preference 6%
cumulative capital stock of Market Street Railway

Company should be entitled to the sole voting and

other privileges attendant thereto. (Market Street

Exhibit 20 re Stock and Assets.)

7. There is no reason to continue Market Street

Railway Company as part of the Standard Gas and

Electric System and no reason for the continued
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existence of Market Street Railway Company be-

yond its orderly liquidation.

The plan is fair and equitable to the persons af-

fected thereby.

Standard Gas and Electric Company and its

stockholders and Market Street Railway Company
and its prior preference stockholders are affected

by the plan.

As of December 31, 1947, the open account of

Standard Gas and Electric Company was carried on

the books of Market Street Railway Company at

$976,726.63 and as of January 20, 1947, Standard

claimed $1,111,494.67. (Market Street Exhibit 20.)

To estimate totals as of now, Market Street Railway

Company would add interest at 4% while Standard

Gas and Electric Company would add interest at

6%.

By the terms of the plan, Standard Gas and Elec-

tric Company would receive $512,500 net, since it

has agreed to pay to William J. Cogan, a fee of

$25,000 and to the Van Kirk Committee a fee of

$12,500 and the proposed settlement based on

Standard figures represents about 55% saving for

Market Street Railway Company, amounting to

about $3.00 per share on the prior preference stock

of Market Street Railway Company. (R. 686.)

George Knourek, Vice President and Treasurer

of Standard Gas and Electric Company testified his

opinion that the settlement was fair to both Stand-

ard and Market Street, since the amount thereof

was in line with the amount Standard was willing

to accept in December, 1943, taking into considera-
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tion $225,000 paid by Market Street in the interim

and the concession approximating $300,000 it was

willing to make in 1943. He indicated that he had

some trouble selling the settlement to the Standard

Board. He expressed the opinion that Standard

could defend the claim, but this would involve ex-

tended litigation with large expenses and loss of

time. (R. 777-778-782.)

Since the settlement as arranged was arrived at

after negotiations between the representatives of

Standard Gas and Electric Company and the Van

Kirk Committee and its counsel, reference is made

to testimony by William J. Cogan concerning its

fairness

:

k 'In the first place, no case is a certainty.

Standard was suing for $1,100,000 plus. They

now receive actually $512,500. They are in posi-

tion to offer evidence of value of the services

which were rendered and might well be in a

position to get a verdict for more than the

$550,000 if the case was tried.

As I say, no case is a certainty, and when

you get a settlement of better than 50 per cent,

1 think it is desirable to take it."

No testimony was offered that the amount of the

settlement is not fair and reasonable or not made

pursuant to arms length bargaining, unless the

stated position of Milton Paulson can be construed

as such.

Voluminous testimony of a purely self-Serving

nature appears in the record of hearings held on
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July 13 and 14, 1948, developed by Milton Paulson,

attorney of record for Lea Rosen, owner of 300

shares of prior preference stock, all with relation

to his fee presentation and only incidentally having

relation to the fairness and reasonableness of the

settlement itself. Insofar as the fairness and rea-

sonableness is concerned, such testimony boils down

to his stated conclusion that 50 per cent of the

claim of Standard would be fair. (R. 858,894, 902)

His stated conclusion that under other auspices the

settlement could be improved enters the realm of

pure speculation.

It remains a fact that the best offer made to him

was $650,000 net as contrasted with the $512,500

net now presented and effected by the Van Kirk

Committee and its counsel.

An additional reason for the conclusion that the

plan is fair and reasonable lies in the fact that

Market Street Railway Company, although saving

$570,000 (R. 686), is only required by its terms to

pay total fees of $37,500 and expenses up to $5000,

the aggregate of which is slightly more than 7 per

cent of the amount saved.

It is also true that a settlement at this time will

facilitate the orderly liquidation of Market Street

Railway Company, will determine to a degree the

probable distribution per share of prior preference

stock, and will tend to minimize the time within

which such liquidation can be completed and

thereby save some operating expense.

The compensation provided by the plan and

asked by the Van Kirk Committee and its
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counsel is fair and reasonable based upon serv-

ices rendered and the benefit conferred upon

Market Street Hailway Company.

The rule of law consistently applied by the Com-

mission, as well as by the courts, is aptly stated in

Dickinson Industrial Site v. Cowan, 309 U. 8. 382,

385, 389, 60 S. Ct. 595, 599, 84 L. Ed. 819, as follows:

"Fee claimants are either officers of the

Court or fiduciaries, whose claims for allow-

ance from the estate are based only on services

rendered to and benefits received by the estate.

Allowance or disallowance involves an exercise

of sound discretion by the court based upon

that statutory standard."

See also In re Standard Gas and Electric Com-

pany, 26 F. Supp. 636, 643 Affd. 106 F. 2nd 215.

And for a few recent Commission decisions to the

same effect, in Section 11 proceedings see:

Columbus Gas and Electric Corporation et.

al. (1944) Holding Company Act, Release

No. 5460.

The Laclede Gas Light Company, et al.

(1947) Holding Company Act Release No.

7260.

Scranton-Spring Brook Water Service Com-

pany, et. al. (1948) Holding Company Act

Release No. 8358.

Subsidiary considerations are time spent, ability

and experience, difficulty of problems, local rates

for similar services and necessity for the services.
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The plan as presented provides that Standard

Gas and Electric Company will pay to William J.

Cogan, attorney, $25,000 and to the Van Kirk Com-

mittee, $12,500, and further provides that Market

Street Railway Company will pay to William J".

Cogan, attorney, $25,000 and to the Van Kirk Com-

mittee, $12,500, plus its expenses up to the sum of

$5,000.

Measured both by the standard of services ren-

dered to and of benefits received by Market Street

Railway Company and also measured by various

of the subsidiary considerations above set forth, the

Van Kirk Committe and their counsel have no hesi-

tancy in contending that the stated fees are fair and

reasonable.

Market Street Railway Company by the settle-

ment proposed saves the difference between $1,130,-

000 (as the approximate figure claimed by Stand-

ard) and $550,000 to be paid to Standard, or $580,-

000. It is also relieved of $37,500 in fees assumed

by Standard, so it, in effect, saves $617,500.

It cannot be questioned that the investigation

authorized and had by the Commission produced all

of the facts which prompted Standard Gas and

Electric Company to seek and to arrange the

settlement.

The Commission investigation was initiated

through the efforts of the Van Kirk Committee,

which was set up in January, 1947 for the purpose

of learning, preparing and submitting sufficient facts

reflected upon the Standard Gas and Electric Com-

pany open account against Market Street Railway
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Company to warrant the Commission proceeding un-

der appropriate sections of the Act; of then vigor-

ously proceeding in cooperation with the Commission

staff to prove a defense to sueli open account, or such

part thereof as represented profit on management

fees. This was largely accomplished and the result

is now before the Commission for authorization.

As background to the petitions filed by the Van
Kirk Committee and before such filing, Russell M.

Van Kirk, who was the principal member of the

Committee, rendered service to Market Street Rail-

way which reflects itself in the results accomplished.

The record shows his participation in the proceed-

ing which resulted in authorization for Standard

to sell the open account for $800,000 and it was from

this proceeding that his suspicions were aroused

concerning the validity of the open account. He
voiced such suspicions to the staff in 1945 and 1946,

but had no facts to support him. Conferences were

had during 1946 between Russell M. Van Kirk and

William J. Cogan, and the file accumulated by Rus-

sell M. Van Kirk was examined with the hope that

a basis might be established for a formal applica-

tion for Commission action. In December, 1946

Russell M. Van Kirk attempted to arrange a con-

ference with Leo Crowley to effect on behalf of

Market Street Railway Company a suitable ad-

justment of the Standard claim, in the absence of

which he would retain counsel to seek action before

the Commission.

These activities provided the fulcrum for the ac-

tual Committee efforts and results.
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It is reasonably certain that these preliminary

efforts by Russell M. Van Kirk stimulated Stand-

ard to seek some means by which it could develop

Res adjudicata on the account and to start its action

in the United States District Court, and that only

the action taken by the Commission prevented its

consummation.

The Committee needed no formal meetings since

Bloomfield Hulick was father-in-law of Russell M.

Van Kirk and they lived nearby and the variety of

conferences had between Russell M. Van Kirk and

the Committee Attorney, William J. Cogan, extend-

ing over the period of January, 1947, when the

Committee was formed, and December 5, 1947 when

the settlement was formally arranged, were no

doubt the subject of a similar variety of conferences

between Russell M. Van Kirk and Bloomfield Hu-
lick, to the end that the proceedings might be con-

ducted in such manner as to accoplish a successful

result.

In evaluating the services of the Committee, the

fact that the proceeding instituted by the Commis-

sion had no precedent and offered more than the

usual and customary problems confronting a com-

mittee, is an element of value in the services ren-

dered; an assumed liability for expenses up to

$5,000 is another; liability for subpoena fees for wit-

nesses is another; conferences upon and the deci-

sion to urgently seek the jurisdiction of the Com-
mission is another ; arranging for counsel to appear

in San Francisco to oppose the abortive attempt to

switch jurisdiction is another; conference on settle-

ment with Lea Crowley in April, 1947, conference
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with Standard representatives in September, 1947,

consideration as to when and in what manner to

discuss settlement is another, although the activity

of Milton Paulson affected this to a degree; con-

sideration of the advisability of and finally accept-

ing a settlement arrangement is last, but by no

means least.

It may be observed that while Russell M. Van
Kirk was the principal member of the Committee

and rendered the major part of the tanglible serv-

ices, he accepted an arrangement whereby the Van

Kirk Committee was to receive the fee of $25,000.

His death should cement the arrangement.

The Commission has in the past awardad a gross

fee to a group which desired that arrangement,

even though it was apparent that one or more ren-

dered a disproportionate share of service, or ac-

complished a disproportionate successful result.

' It is, therefore, requested that the Commission

permit payment to the Committee of $12,500 by

Standard and $12,500 plus $3,768.75 of actual ex-

penses (R. ) and $800 additional travel expense

estimated to be incurred and $250 additional ex-

pense estimated for transcript of testimony, or a

total expense of $4,818.75, and that it set forth in

the opinion that such payments to the Committee

may be divided as the Committee sees fit.

It may be noted in conclusion that the Committee

having complied with the requirements of Rule V-

62 sent a letter dated August 5, 1947 to all prior

preference stockholders with enclosure of the find-
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ings and opinion of the Commission with relation to

solicitation dated July 3, 1947, together with a form

of authorization and actually received authorization

to represent holders of 36,537 such shares. In addi-

tion the Committee has been tendered such authori-

zation for 10,000 additional shares, if desired, so it

may be said to actually represent 46,537 shares of

a total of 116,185 outstanding.

Re: William J. Cogan, Attorney for Van Kirk

Committee

:

At the time the Committee was formed in Janu-

ary, 1947, the immediate problem was how best to

proceed, with any hope of success, in learning the

true facts concerning the open account then asserted

by Standard in a sum upwards of $1,000,000 to the

end it could be minimized.

While suspicion of overcharge existed, the Com-

mittee was faced with the necessity of careful pro-

cedure. The problem may be described by a

statement contained in U. S. v. Carter, 217 U. S.

286 (1910) as follows:

"The corporate fiduciary ordinarily controls

the formation of the record from which his

fraud or unfairness may be proven, and may
then be able to suppress the only evidence that

would tend to demonstrate his fraud or un-

fairness."

With knowledge of the broad administrative

powers of the Commission and the experience

gained in participation in its operation and func-

tioning, it was determined to petition the Com-



vs. William J. Gogan 203

mission to investigate pursuanl to appropriate

provisions of the Public Utility Eolding Company

Act of 1935.

An exhaustive examination was made of reports

to and proceedings had by the Commission and a

variety of other records and reports which resulted

in the petition filed by the Committee in March,

1947 and after the Commission consented to hear

oral argument and did so, it made an order of in-

vestigation dated March 20, 1947 pursuant to Sec-

tion 11 (a), 18 (a) and 18 (b) of the Act for the

purpose of examining the past and present relation-

ships among Standard, Market Street, and certain

associate and affiliate companies, including the ori-

gin and status of the open account. The order also

stayed Market Street from making any payments to

Standard for a stated period, to maintain the status

quo.

While the Committee was engaged in investiga-

tion, to learn sufficient facts to warrant the Com-

mission to take jurisdiction, Standard chose to

start an action on January 20, 1947, in the United

States District Court, Northern District of Cali-

fornia, Southern Division, against Market Street

Railway Company, on the open account which was

defended by Market Street only to the extent of 2%
interest on a principal amount from 1939-1947.

It was necessary to consider whether to submit

to that jurisdiction or to seek the jurisdiction of the

Commission and it was concluded that chances to

cause the production of facts, occurrences and rec-

ords 10 to 20 years past through the facilities avail-
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able in the District Court, were meagre, indeed,

while favorable action on the Committee petition

would tend to equalize the strong weight of a large

holding company and that of small stockholders of

a non-utility subsidiary.

It proved to be a fortunate choice.

The record as developed before the Commission

was equivalent to trying a hard fought case in any

court, marked by a motion to the Commission chal-

lenging its jurisdictin, an appeal therefrom to the

Circuit Court of Appeals, Third Circuit, an attempt

to have the matter heard in San Francisco, a mo-

tion by Public Utility Engineering and Service

Corporation to quash a subpoena, studied and care-

ful preparation of all subpoenaes, examination and

use of 200 exhibits, many of which were volumi-

nous; use of timing and judgment in the selection

of witnesses to be subpoenaed and, of course, prepa-

ration for and examination of witnesses.

The result was to cause Standard concern shortly

after the Commission took jurisdiction and as

proof was developed on the record to cause it to seek

an adjustment with the Van Kirk Committee, from

time to time.

In the course o f the preparation for, and participa-

tion in the proceeding before the Commission, no time

record was kept, but the initial effort of counsel

started as far back as April, 1946, became gradu-

ally more intensified and from January to Septem-

ber, 1947 may be said to have required full time and

effort while since then, although likewise continu-
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ous, only part time was required. After the settle-

ment was arranged between Standard and the Van

Kirk Committee, which by its terms required the

authorization of the Commission and the Districl

Court, Milton Paulson had Mr. Dreyfuss make a

motion in said court to refer the matter to a Special

Master to consider the fairness and adequacy of the

settlement. This made it necessary for counsel for

the Van Kirk Committee to attend in San Fran-

cisco and oppose such motion and to support a mo-

tion to the Court to authorize the completion of the

settlement, all of which required a month's tune.

The matter was referred back to the Commission.

The sequence of negotiations shows that even be-

fore any action was instituted an attempt to reach a

settlement was made by Russell Van Kirk. It shows

that within a month after the Commission took

jurisdiction, an offer was made by Standard to the

Committee to reduce the claim of Standard $300,000

and to pay the attorney's fee, which was refused.

That Standard offered to accept $650,000 and pay

attorney and Committee fees which was refused. It

shows finally a request for and acceptance of the

proposed settlement which was stated on the record

of December 9, 1947, now part of the plan.

The initiation and participation in the proceeding

before the Commission was entirely responsible,

first, for the development of proof of excessive

charges for management, complete except for testi-

mony of Bernard Brahenny, formerly Chief Audi-

tor of Standard and except, of course, for the

defense testimony which Standard contemplated.
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Second, for the desire of Standard to settle the

case; third, for the actual settlement as arranged,

which resulted in a saving of $580,000 for Market

Street Railway Company.

The legal fee of $50,000 represents less than 10%
of the amount saved and the part for which Market

Street would be liable upon authorization of the

plan would be less than 5%, while a combination of

legal fee, Committee fee and expenses for which

Market Street is liable under the terms of the plan,

represents only 7% of the amount saved.

Local custom in New York on contingent cases

would average 20%.

Re : Milton Paulson

:

As a preface to the following analysis of the serv-

ices rendered by Milton Paulson and his associates

and their alleged contribution to the $580,000 saved

by Market Street Railway Company, it seems desir-

able to set forth that neither the Van Kirk Commit-

tee nor their counsel have or could have any

objection to payment of any sum by Standard Gas

and Electric Company to Milton Paulson and for

his associates by way of negotiation, or order by the

Commission or the Court.

The position taken by the Van Kirk Committee

and their counsel, which prompts such analysis, is

that they are solely responsible for the amount

saved by Market Street Railway Company and owe

a duty to the holders of 36,537 shares of prior pref-

erence stock as regards assets of Market Street

Railway Company, and also are entitled to the fees
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provided by the plan as fair and reasonable com-

pensation for the services rendered, without diminu-

tion in any manner.

Milton Paulson testified on July 14, 1948, and

examined witnesses on duly 13 and 14, 1948, in sup-

port of liis contention that he considers the sum of

$75,000 as fair and reasonable compensation for his

services and that of his associate attorney, Mr.

Dreyfuss, his forwarding attorney, Irving Freid-

man, and his accountant investigator, David Ber-

don and Company (R. 880).

He claims no contribution by Irving Freidman

and merely stated that Lea Rosen is a client of

Freidman referred to Paulson and that Irving

Freidman will receive 25 or 30% of any fee of Mil-

ton Paulson. (R. 919-920.)

An Exhibit number is reserved for a statement

of services by Mr. Dreyfuss, but the tangible total

would appear to be represented by the interven-

tion in the District Court action and filing an an-

swer of questionable legal merit, the material of

which was adapted from the Van Kirk Committtee

petitions to the Commission. His purported nego-

tiations with Moore, Standard attorney, mean noth-

ing since Moore was never authorized to negotiate.

(R. 783.) His two trips to New York (R. 922)

were for conferences with Milton Paulson. He is

to receive one-half of any allowance made to Mil-

ton Paulson, presumably after other percentages

which were testified as a charge against any such

fee are paid.
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An exhibit number is also reserved for a state-

ment of services rendered to Milton Paulson by

David Berdon and Company. Whatever this might

set forth, it appears from the testimony of Milton

Paulson (R. 942) that the main bulk of their work

was the preparation of the preliminary investigat-

ing report which is Paulson Exhibit 7—made to

him between May 29, 1947, and June 5, 1947, (R.

941 )/« This report refers to the petition of the Van
Kirk Committee to S. E. C. (R. 940), and was the

only written report. (R. 941.)

Since the California action is merely at issue

and no testimony has been taken in that case, no

contribution has been made through that medium.

With knowledge of the Commission order of May
20, 1947, directing an investigation of the relation-

ship, past and present, existing between Standard

and Market Street and other companies, and with

knowledge of the stay to maintain the status quo

(R. 934), the intervention sought and achieved by

Milton Paulson in the District Court action was a

useless gesture, insofar as benefit to Market Street

was concerned.

The claimed status of Milton Paulson infers and

assumes he is aware of the decisions of Dederick

vs. North American Company, 48 F. Supp. 410

(S.D.N.Y. 1943) ; Illinois-Iowa Power Co. vs. North

American Light, Power Co., 49 F. Supp. 277 (D.

Del 1943), and others where courts have stayed

their own proceedings pending completion of ad-

ministrative proceeding and is, likwise, aware of

pases where inter-company claims which had been
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the subject of litigation in the courts were disposed

of in Section 11(e) plans.

Concerning- the proceedings before the Commis-

sion, although Milton Paulson intervened on behalf

of Lea Rosen, owner of 300 shares of prior pref-

erence stock, he merely attended the hearings. He
testified on July 14, 1948, that it is essentially cor-

rect to say that he did not contribute in the devel-

opment of any of the facts which were presented

before the Securities and Exchange Commission.

(R. 942.)

Since the claim is made that by far the greater

part of his service lies in the so-called initiation,

continuance of and responsibility for the settlement

arranged between Standard Gas and Electric Com-

pany and the Van Kirk Committee (R. 924) and

such claim vitally affects part of the service actu-

ally rendered by the Van Kirk Committee, analysis

is made of the basis thereof.

In the first place, Milton Paulson did not ini-

tiate settlement negotiations.

These were initiated by Russell Van Kirk in De-

cember, 1946, before any action of any kind was

under way.

The conference between Russell Van Kirk and

Leo Crowley whereat an offer was made in April,

1947. by Mr. Crowley (R. 960-961), likewise, ante-

dated any attempt by Milton Paulson to negotiate.

To properly understand the actual motivating

force causing Milton Paulson to initiate his own

attempts to be a factor in any settlement which

might be effected, it is necessary to refer, first, to
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the fact that Milton Paulson, as attorney for Lea

Rosen, owner of 300 shares of prior preference stock

of Market Street, was allowed to intervene on June

9, 1947, by the Commission and that he attended,

but took no active part in the hearings before the

Commission. Second, to the situation as developed

on the record before the Commission on August 29,

1947, (the date he testified he wrote to Dreyfuss to

initiate them). A variety of material had been sub-

poenaed from Market Street and Samuel Kahn, its

President, had likewise been served. Included was

all correspondence between Market Street and/or

Samuel Kahn and Standard Gas and Electric Com-

pan}^ and/or any of its officers from 1925 to 1935.

Analysis of this correspondence and presentation

thereof and examination thereon by counsel for the

Van Kirk Committee on August 28 and 29, 1947,

proved that Standard Gas and Electric Company
was vulnerable. Third, the fact that the Van Kirk

Committee, on advice of counsel, chose the Commis-

sion as the only forum which could secure a stock-

holders list, or which could develop facts through its

extensive powers and status to provide a defense to

the open account asserted by Standard ; fourth, that

to intervene in the action started by Standard in

San Francisco would have committed the Van Kirk
Committee to the jurisdiction of the Court to the

virtual exclusion of the coordinate jurisdiction of

the Commission which was sought. Fifth, the fact

that the intervention by Lea Rosen with her 300

shares in the Federal Court provided her with a

leverage whereby she purported to represent all
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prior preference stockholders of Market Street in

the Federal Court, although at the same time, her

attorney, Milton Paulson, represented her before tin;

Commission and knew from the facts developed on

the record, that the Vail Kirk Committee was auth-

orized to represent upwards of 30,000 shares of said

stock', both before the Commission and the same

Federal Court.

The motive which prompted Milton Paulson to

initiate his own attempts at settlement in San Fran-

cisco when he was already in the presence of Stand-

ard Gas and Electric attorneys and officers would

appear to be his record status in the District Court,

as indicated in the fifth consideration above set

forth.

With respect to his continuance of attempts to

effect a settlement on or about September 23, 1947,

it may be noted that when Standard representatives

made an offer to the Van Kirk Committee, it was

rejected and they were told the Committee thought

the entire open account should be eliminated.

Tt may well be that in the absence of such volun-

teer efforts by Milton Paulson to get a 50/50 settle-

ment, the production of further testimony, without

intermediate negotiations, would have caused Stand-

ard much greater concern and stimulated an even

better offer than wTas finally accepted.

The Van Kirk Committee, as representative of

upwards of 30,000 shares of prior preference shares,

should have been left alone to negotiate at such

time as they saw fit and they took the position that

they did not choose to do so in combination with

Milton Paulson.
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The record shows the natural disposition by

Standard representatives to settle at the best figure

and to negotiate with Milton Paulson to the extent

of considering presenting "a proposal of settlement

for approval to the California Court—the District

Court in California—and to the Commission, quite

regardless of whether Mr. Cogan came along or not,

although they much preferred that he should." (R.

901.)

It is contended that such continuance of conver-

sations by Milton Paulson served no useful purpose,

but was actually, or potentially, harmful.

It may be concluded from the foregoing that

Milton Paulson did not initiate settlement negotia-

tions, that the intermediate negotiations he had were

a detriment rather than a help, that he did not par-

ticipate in the final negotiations and that the saving

of $580,000 by Market Street Railway Company is

attributable only to the Van Kirk Committee and

its counsel.

The folowing statements and positions of Milton

Paulson seem irreconcilable

:

In September, 1947, he thought the matter should

be settled on a 50/50 basis, i.e., Standard to receive

$550,000. (R.894.)

In October, 1947, he would not be willing to urge

the Commission to accept any figure below 50/50.

(R. 902.)

In December, 1947, he was not entirely satisfied

with a settlement at the above figure, less $37,500

and thought he could do better. (R.640.)

In December, 1947, he made a motion in the Dis-
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trict Court to rein- the proposed settlement to a

Special Master to consider whether it is fair and

equitable and in the moving papers took no position

for or against it.

When the motion was argued on March 15, 191s,

a counter-motion was presented and argued to ac-

cept the settlement as made and lie took a position

against that.

In July, 1948, he took the position that he was

primarily responsible and that in arranging the

settlement William J. Cogan was creating the ap-

pearance that he (Cogan) was responsible. (R. 91 1.

)

On July 21, 1948, he stated on the record his

opinion that Standard should be compelled to pay

all fees allowed and that if the settlement be ap-

proved in its present form no further allowances

should be payable from Market Street funds.

Conclusion

The Van Kirk Committee and Its Counsel, Wil-

liam J. Cogan, Submit that the Plan of Market

Street Railway Company Is Necessary To Effectu-

ate the Provisions of Section 11 (b) and Is Fair

and Reasonable With Respect To All Parties Con-

cerned.

Respectfully submitted,

/s/ WILLIAM J. COGAN,
Attorney for Van Kirk

Committee.

Received and tiled August 11, 1948, U. S. Securi-

ties and Exchange Commission.
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From : William J. Cogan

To : Securities and Exchange Commission

Subject: Re-Argument—Market Street Railway-

Company

Dated: New York, October 10, 1949

POINTS FOR PRESENTATION

1. Re Statement To Standard Representatives In-

volving Reference To Possible Retainer:

The occasion was a casual meeting between

myself and four attorneys of Standard and a Vice

President of Standard at the Barclay Hotel, Phila-

delphia, Pa., where the group enjoyed several cock-

tails and luncheon. I offered, on behalf of the Com-

mittee I represented, to recommend to Russell Van
Kirk that Market Street Railway Company settle

the open account if Standard would reduce it by the

sum of $750,000, and pay a fee of $50,000 to me, and

a fee of $25,000 to the Committee.

While lunching, and no doubt based upon my
gratification at the manner in which the proof was

developing, I made a statement to the effect that

perhaps Standard would wish to retain me in other

matters. It was accepted as a sort of a brag, and

Mr. Reynolds, one of the attorneys of Standard,

stated that if they hired any more attorneys, there

would be more attorneys than employees of Stand-

ard. Nothing further was said.

The only conversation with reference to my offer

<if settlement was the contention by Mr. Sammond,
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one of the attorneys, that Market Street Railway

Company stockholders were guilty of laches, to

which I responded that a Circuit Court decision

held that testimony given before a Commission was

not notice to stockholders. The group indicated thai

my offer of settlement was out of line.

Argument on this subject would include refer-

ence to the testimony of Q-eorge Knourek, which

entirely supports my position in the matter. It

would also include the fact that had I wished to

chance an adverse position to that of my stock-

holders, I could have associated myself with the

attorney for a Stockholders' Committee of Louis-

ville (las & Electric Company, which was asserting

claims against Standard Gas & Electric Company

before the Commission at or about the same time,

and could have provided evidence that Louisville

was charged over $2,000,000 for management fees

and over $900,000 for engineering fees, over a period

of eleven years, and no doubt could have secured

for myself a participation in the fees of such coun-

sel.

The argument would also set forth that in the

course of developing the proof against Standard

Gas & Electric Co. in this matter, it became appar-

ent that another cause of action existed in favor of

Market Street Railway Company, which I intended

to, and still intend to, assert at an appropriate time.

This also would, in all likelihood, provide fees far

in excess of anything Standard could conceivably

pay.

Since the Van Kirk Committee was almost a
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family group, living near the same community in

which I reside, and having family connections ex-

tending back for forty years, this alone should pre-

clude any failure of complete fiduciary service on

my part to the Stockholders of Market Street.

In reference to fees for myself and the Committee,

it is apparent that eliminating reference to " Re-

tainer" from consideration, the proposed fees would

serve to reduce the amount payable to Standard by

Market Street, and would be of no moment on the

allowance thereof, since they would necessarily be

subject to approval by the Commission and by the

District Court, and would serve merely as an esti-

mate of the reasonable value of the services ren-

dered.

2. Re Colloquy Quoted at Page 14, Commission

Opinion

:

The testimony, as quoted, was given on July 14th,

1948, seven months after an agreement of settlement

was reached. I request that it be considered in the

light of my conviction that over a period of six

months preceding the agreed settlement, Milton

Paulson had bent every effort to become an im-

portant factor before the Commission as regards

negotiations for settlement, and had continuously

held the proceeding pending before the District

Court in California over the head of the Committee

and its counsel, that he was interfering with what
we considered the proper procedure on negotiating

in that he started his negotiations at the figure he

hoped Standard would pay, while the Committee
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started its negotiations at the full amount, with the

result that they naturally were interested in liis

negotiations rather than ours. This built up a re-

sentment on my part, which 1 fell was fully justi-

fied, and which caused me to give testimony which

has proven harmful to myself.

On that occasion, I was tired by the time Paul-

son cross-examined, and I felt that the testimony of

George Knourok would be sufficient proof that no

intent to violate my duty could be inferred. Accord-

ingly, and as I admit without true justification, and

because 1 have a tendenc
ty to be literal, I answered

with a definition of "retainer" and caused the re-

sulting furor.

'A. Evidences of Good Faith at All Times on the

Part of William J. Cogan Toward Market Street

Railway Company and Its Prior Preference

Stockholders.

The Commission is awaer that efforts by Russell

Van Kirk personally to secure action on the part of

the Commission were of no avail, and that the Com-

mission agreed to proceed only after oral argument.

The result fully justifies such efforts.

At the opening hearing, when Milton Paulson se-

cured intervention on behalf of Lea Rosen, owner

of :100 shares of stock, Russell Van Kirk told me
that he had a representative suit under way out

West, in which he was represented by an attorney'

named Pomerantz, and that Milton Paulson shared

offices with Pomerantz. He told me that he had in-

formed Pomerantz of the fact that I was hired to



218 Securities and Exchange Commn.

make an application to the Commission, and had

secured an order of investigation in connection with

questioning an open account asserted by Standard

Gas & Electric Company against Market Street

Railway Company. He told me that after he had

finished giving Pomerantz such information, that

Milton Paulson put on his hat and rushed out of

the office, and when he appeared with a client in the

Market Street Railway matter, Pomerantz told him

he would have to leave the office of Pomerantz and

find an office elsewhere. Russell Van Kirk also sug-

gested that thereafter we pay no attention to Paul-

son.

I recite the foregoing with knowledge that Russell

Van Kirk, being deceased, it would be difficult, if

not impossible, to prove, but it represents the actual

reasons why Russell Van Kirk during his lifetime

was desirous that I proceed in the matter without

co-operation with Paulson.

The record shows that on August 29th, 1947, after

I had developed proof from Samuel Kahn, Presi-

dent of Market Street, showing liability on the part

of Standard, Paulson caused his California asso-

ciate, to start settlement negotiations, although, as

it later developed, the California counsel for Stand-

ard had no authority to negotiate.

The result of Paulson's activity in this regard

was an inquiry of Russell Van Kirk and myself as

to what firm offer Standard was willing to make,

which proved to be $650,000, and which was rejected

by Russell Van Kirk, who stated to counsel for

Standard that we wanted the whole account wiped
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out. This was in contrast to Paulson's suggestion

that the matter be settled by allowing Market Street

a reduction of $500,000, and provides a reason why

Standard would continue to be interested in Paul-

son's negotiations.

In October, 1947, as indicated by the (Vmunission

opinion, the Committee and Standard were $300,000

apart, in their estimate of a proper settlement.

The record shows a letter which Paulson wrote

the Staff concerning- an offer of settlement of $650,-

000, which Standard was willing to accept, and al-

though it does not appear in the record, I had a

conference with the Staff on the Friday preceding

October 20th, 1947. A letter dated October 20th,

1947, to Russell Van Kirk which also is not placed

in the record, states the following:

"I explained in detail the initial conference

you had with Mr. Leo Crowley, and our later

conference with Messrs. Hanson, Knourek and

Reynolds, whereat the offer of $650,000 was

made, which Paulson seems to have heard

about—I told them we did not preclude further

conferences but seemed too far apart to cause

us to renew negotiations.
'

'

I also stated in the letter my private opinion that

we should accept settlement by reduction of $750,-

000.00 from the claim.

The figure thus given Russell Van Kirk approxi-

mated the figure stated at the Barclay Hotel, except

that 1 then also suggested payments of $75,000 fees.

I gained the impression during my conference on
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Friday preceding October 20th, 1947, with the Staff

that they would like to see the matter settled, al-

though no definite statement to that effect was made.

Shortly after October 20th, 1947, I was informed

that Russell Van Kirk had an illness which was in-

curable and was expected to die within six weeks.

I visited him at his house shortly thereafter and

discussed the case, and he then expressed the hope

that he would shortly be back to business.

At about this time, (actually November 13th,

1947) George Knourek telephoned me and asked if I

would join a general conference with the Staff,

which presumably would include Paulson, and I

agreed to do so, but no such conference was held.

On November 5th, 1947, Messrs. Knourek and

Reynolds called at my office and asked if the Com-

mittee was willing to make a settlement by payment

to Standard of $650,000 provided Standard would

pay half of the $50,000 fee to me and half of the

$25,000 fee to the Committee. I sad, "No, but if they

would take $100,000 less and pay those fees, Russell

Van Kirk might accept the offer." They asked me
to submit both figures, which I did, and Russell Van
Kirk accepted the offer, which was the one now
offered. Mr. Knourek requested that I make the

offer to settle in writing for consideration by his

Board, which I did, with a three-day deadline. On
November 10th, 1947, I formally withdrew the offer.

On December 5th, 1947, I was requested to renew

the offer in writing, which I did, and it was an-

nounced on the record December 9th, 394-7.

The reasons which actuated me in recommending
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to Russell Van Kirk that he accept the settlement

were the fad thai Standard had hired Saniucl Hart,

Engineer, to build up a schedule of the cost of serv-

ice, the exact amount of which would, of course, be

purely speculative bul might amount to a figure

equal to the concession represented by the settle-

ment. The second reason was that the Staff, as

aforesaid, gave the impression they would like to

see a settlement. The third reason was that in the

event we proceeded to develop all the proof on the

record, we might run into extended and expensive

litigation, with a minimum of expense money being

available to me after the death of Russell Van Kirk.

And the final reason was that 1 had concluded a

good cause of action existed in favor of Market

Street Railway Company, which I would assert at

an appropriate time, and which would result in

Market Street Railway Company actually finishing

up by saving a figure approximately equal to the

full amount of the open account, which was asserted

by Standard Gas & Electric Company.

During the period from October 20th, 1947, when
I had the conference with the attorneys, and Vice

President of Standard, up to December 9th, 1947,

and including that date, I made every effort to de-

velop further proof in the matter including a sub-

poena served on Bernard Braheney, who had been

chief accountant for Standard from 19lM to 1936,

and who had been a vice president during part of

that time, also subpoena on H. C. Cummins, who
had been an officer of Standard for many years

also upon an officer of Standard Power and Liehl
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Corporation, and also upon the attorney for Laden

-

burg, Thalman.

The Commission, upon request of Messrs. Bra-

heney and Cummins, postponed their required

appearance on two occasions, and whether correctly

or not, I felt that perhaps the Commission itself

would like to see the matter disposed of.

* * #

The Commission has required me to set forth

reasons why the material hereinabove set forth

was not presented before it had the matter for

decision.

Concerning the material set forth above, as Points

1 and 2, it is my contention that the record as a

whole shows conclusively that at all times the prior

preference stockholders received the best legal serv-

ice I was able to provide; and that apart from the

boastful remarks now complained of, no possible

finger of suspicion could point to me. I also felt

that the testimony of George Knourek completely

disposed of any inference of wrongdoing; and I felt

sure that in having explained the occurrence during

oral argument, the Commission would not give any

weight to any inferential moral issue resulting from

an unexpressed thought. I felt also that it would

serve no useful purpose to explain during the oral

argument the fact that the testimony given on cross-

examination was, in a measure, expression of resent-

ment, toward Mr. Paulson and his tactics.

Concerning Point 3, T would have preferred to

avoid reference to what Russell Van Kirk told me
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concerning Milton Paulson, and until my good faith

was attacked because I did not co-operate with him,

I made IIO effort to disclose SUCh reason. While

other materia] in this Point is actually a repetition

of matters already presented for consideration by

the Commission, I repeat them because they become

important in the sequence of my efforts.

The letter to Russell Van Kirk or the information

contained therein was not heretofore offered, because

there was no necessity of supporting my testimony

concerning the offer of settlement made the attor-

neys for Standard and its Vice President on October

22nd, 1947.

The conference with the Staff was not part of the

record, because the trial examiner ruled that testi-

mony concerning such conferences was not ad-

missible under a decision in the case Okin vs.

American & Foreign .Power and I felt there was

no necessity of proving that I had such a confer-

ence.

The telephone request made by George Knourek

on November 13th, 1947, that T have a general con-

ference with the Staff on the question of settle-

ment seemed of no importance until the sequence

of settlement negotiations became of seeming im-

portance to the Commission; and it, of course, suit-

ports my statement of good faith.

With reference to other witnesses who were being

examined up to and including the date settlement

was announced, this material is now included be-



224 Securities and Exchange Commn.

cause it negates any willingness on my part to in

any manner fail the stockholders.

My sole purpose in prescribing fees for attorneys

and Committee in settlement negotiations was to

have part thereof paid by Standard, since the rea-

sonableness was a question for the Court and Com-

mission. If I sought an allowance commensurate

with one granted by Judge Knox, I would have

asked for $150,000.

/s/ WILLIAM J. COGAN.

Received October 11, 1949, U. S. Securities and

Exchange Commission.

Before the Securities and Exchange Commission

At a regular session of the Securities and Exchange

Commission held at its office in the City of

Washington, D. C, on the 18th day of April,

1950.

[Title of Cause.]

ORDER NUNC PRO TUNC EXTENDING
TIME FOR FILING AMENDMENT TO
SECTION 11(e) PLAN

The Commission by its Supplemental Findings

and Opinion herein, dated March 9, 1950, having

found that the Amended Plan under Section 11 (e)

of the Public Utility Holding Company Act of 1935,

for Market Street Railway Company (" Market



vs. William J. Cogan 225

Street"), a non-utility subsidiary of Standard Gas

and Electric Company, a registered holding com-

pany, could be approved if further amended within

fifteen days in certain respects specified in said Sup-

plemental Findings and Opinion, and having stated

that unless the plan be so amended within such time,

the Commission shall take such action as may be

appropriate ; and

Market Street having on March 23, 1950, re-

quested a twenty-day extension of the time within

which to tile such further amendment to its

Amended Plan; and

The Commission by Minute dated March 24, 1950

having granted the said request for a twenty-day

extension of the time of Market Street to file such

further amendment; and

The Board of Directors of Market Street having

adopted a resolution on March 30, 1950 resolving

:

"That unless it should hereafter appear to

the satisfaction of this Board that other or

different action should be taken in respect

thereto" * * * "the amendment to the Amended
Plan for Liquidation and Dissolution of Mar-

ket Street Railway Company proposed in the

Supplemental Findings and Opinion of the

Securities and Exchange Commission dated

March 9, 1950 is not approved"; and

Graham-Newman Corporation, a holder of 10,000

shares of Prior Preference 6% Cumulative Stock,

par value $100 per sshare, of Market Street, having

on the 14th day of April, 1950, requested the Com-
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mission to enter an order extending nunc pro tunc

the time within which Market Street may file an

appropriate amendment to its Amended Plan from

April 13, 1950 to May 15, 1950, so as to permit the

reconsideration by the Board of Directors of Mar-

ket Street, after the annual meeting of said com-

pany scheduled to be held April 26, 1950, of the

action heretofore taken; and

The Commission deeming it appropriate under

the circumstances that a further extension of time

should be granted nunc pro tunc from April 13,

1950 to May 15, 1950:

It Is Ordered nunc pro tunc that Market Street

be, and hereby is, granted an additional period from

April 13, 1950 to May 15, 1950 within which to file

an appropriate amendment to the Amended Plan

for Liquidation and Dissolution of Market Street

Railway Company in the respects specified in the

Supplemental Findings and Opinion of the Com-
mission, dated March 9, 1950.

By the Commission.

[Seal] ORVAL L. DuBOIS,
Secretary.

By NELLYE A. THORSEN,
Assistant Secretary.
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Stockholders
1

Protective Committee

Prior Preference-6%Cumulative Capital Stock

of the Market Street Railway Company of

San Francisco

37 Wall Street-New York 5, N. Y.

Room 2508

RUSSELL M. VanKIRK,
Chairman.

EDMUND T. WILLETTS,
Treasurer.

JOHN H. VanKIRK,
Secretary.

WILLIAM J. COGAN,
Counsel.

April 28, 1950

Securities & Exchange Commission

425 Second Street, N. W.
Washington 25, D. C.

Re : Market Street Railway. File No. 54-169, 4-63,

68-84

Gentlemen

:

The above Committee wishes to reaffirm its com-

plete approval of the Plan, as amended. We feel

that it is in the best interest of all the Prior Pre-

ferred Stockholders to have an early consummation

of the present Plan; so that the company may
proceed without delay with its liquidation.

The Committee was not informed that an injunc-
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tion was being requested against Market Street's

filing the amended Plan, nor were we consulted in

any manner prior to Mr. Cogan's filing the com-

plaint against Standard Power & Light Corpora-

tion.

The Committee will not countenance the use of its

name without prior approval. We are therefore

notifying Mr. Cogan that he is no longer autho-

rized to act as counsel for the Committee and that

the Committee wishes to withdraw its name from

any and all legal actions brought in our name, with

the exception of the Plan now before you for con-

sideration. We hope this letter will correct any

misunderstanding regarding the Committee's feel-

ings. The Committee was organized to protect the

interest of the Prior Preferred Stockholders and

we firmly believe that their interest will be best

protected by the speedy and successful completion

of the plan.

Very truly yours,

JOHN H. VanKIRK,
Secretary.

Approved

:

/s/ BLOOMFIELD HULICK.

/s/ EDMUND T. WILLETTS,
JVK/J

Received : May 2, 1950, Securities and Exchange

Commission.
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In the District Court of the United States for the

Northern District of California

No. 29723

In the Matter of

MARKET STREET RAILWAY COMPANY

CERTIFICATE OF CLERK TO
RECORD ON APPEAL

I, C. W. Calbreath, Clerk of the District Court

of the United States for the Northern District of

California, do hereby certify that the foregoing and

accompanying documents and exhibits, listed below,

are the originals filed in this Court, in the above-

entitled case, and that they constitute the Record

on Appeal herein, as designated by the parties,

to wit:

Complaint and Exhibits A, B, C, D, E, F, G, H,

I, J, K, L, and M.

Order for Hearing, etc.; for Determination of

Amended Plan of Liquidation, etc., and Exhibit 1

—

Notice.

Notice of Appearance of William J. Cogan.

Notice of Appearance of Charles T. Jones.

Affidavit of Charles T. Jones.

Order Remanding Matter to Securities and Ex-

change Commission, etc.

Notice of Appeal by Securities and Exchange

Commission.

Notice of Appeal by William J. Cogan.

Appellant's Designation of Record on Appeal.
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Appellant's Statement of Points.

Stipulation and Order—Extending Time.

Notice of Appeal by Charles T. Jones.

Order—Extending Time.

Appellee's Designation of Record on Appeal.

Appellees' and Cross-Appellants ' Statement of

Points.

Reporter 's Transcripts

:

Vol. 1. Partial Transcript for July 6, 1950

—

Pages 1-83-A.

Vol. 2. Partial Transcript for July 6, 1950—

Pages 84-126-A.

Vol. 3. Transcript for July 7, 1950—Pages

127-242-A.

Vol. 4. Partial Transcript for July 7, 1950

—

Pages 243-258.

Two Volumes of the Official Report of Pro-

ceedings before the Securities and Exchange Com-

mission— Original and Duplicate, both marked

54-169-1-2.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said District Court this

18th day of October, A.D. 1950.

[Seal] C. W. CALBREATH,
Clerk.

By /s/ M. E. VAN BUREN,
Deputy Clerk.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK TO
SUPPLEMENT TO RECORD ON APPEAL

[, C. W. Calbreath, Clerk of the District Court

of the (Tnited States For the Northern District of

California, do hereby certify that the foregoing

documents, listed below, are the originals tiled in

this Court, in the above-entitled case, and in allied

cases, and that they constitute the Supplement to

the Record on Appeal herein, as designated by the

Appellant, to wit:

Supplemental Designation of Record on Appeal

by Securities and Exchange Commission.

Order, dated May 2, 1950, and tiled May :J, 1950,

in Case No. 29699, Charles T. Jones, Plaintiff, vs.

Market Street Railway Company, Defendant.

Aftidavit in Support of Motion for Order Author-

izing Settlement by William J. Cogan, filed March

11, 1948, in Case No. 2bcS07-R, Standard (Jas and

Electric Company, Plaintiff, vs. Market Street

Railway Company, Defendant ; Lea Rosen, etc.,

Defendant-Intervenor. (Attached is an Affidavit in

Support of Application for Leave to Intervene by

John H. Van Kirk.)

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said District Court at
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San Francisco, California, this 1st day of Decem-

ber, 1950.

[Seal] C. W. CALBREATH,
Clerk.

By /s/ M. E. VAN BUREN,
Deputy Clerk.

[Endorsed] : No. 12716. United States Court of

Appeals for the Ninth Circuit. Securities and

Exchange Commission, Appellant, vs. William J.

Cogan, Appellee; William J. Cogan, Appellant,

vs. Securities and Exchange Commission, Market

Street Railway Company, Standard Gas and Elec-

tric Company and Standard Power and Light Cor-

poration, Appellees; Charles T. Jones, Appellant,

vs. Securities and Exchange Commission, Market

Street Railway Company, Standard Gas and Elec-

tric Company and Standard Power and Light Cor-

poration, Appellees. Transcript of Record. Appeals

from the United States District Court for the

Northern District of California, Southern Division.

Filed October 18, 1950.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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(Copy)
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Samuel Kahn, President

Market Street Railway Co.

58 Sutter St. SFRAN

Securities and Exchange Commission Opinion

March Ninth Seeks Your Further Assistance to

Release Standard Power and Light Company Lia-

bility Stop Appel Testified That Hansen of Stand-

ard (las Requested the Inclusion of Release of

Subsidiaries as a Provision of the Amended Plan

Which Showed a Suit in New Jersey Against

Standard Power Stop Hulick Testified in the New
Jersey Action That the Stock Holders Committee

Did Not Authorize 1 the Van Kirk Letter Stating

That the Committee Favored the Amended Plan

Stop I Strongly Urge and Advise You Not to File

Further Amendment as Being Contrary to the In-

terests of Market Street Railway Company and

Yourself.

WILLIAM J. COG AN,
Counsel for Prior Preference

Stockholders Committee.

[Endorsed]: Filed February S, L951, F.S.C.A.
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United States Court of Appeals

for the Ninth Circuit

No. 12,716

SECURITIES AND EXCHANGE COMMIS-
SION,

Appellant,

vs.

WILLIAM J. COGAN,
Appellee,

WILLIAM J. COGAN and CHARLES T. JONES,
Appellants,

vs.

SECURITIES AND EXCHANGE COMMIS-
SION,

Appellee.

STIPULATION AND ORDER

Whereas, the above-entitled Court, upon motion

of Appellee and Cross-Appellant William J. Cogan

did, on the 20th day of December, 1950, make its

Order on Motion to Prosecute Appeal on Type-

written Transcript, providing in part as follows:

"* * * It Is Further Ordered that appellant

Cogan shall file within five days from date his

statement of points relied upon, and his desig-

nation of the portions of record deemed ma-

terial to support such points.

"It Is Further Ordered that the cause shall

be heard upon the typewritten transcript of
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record and the original exhibits without the

necessity of printing, provided that the appel-

lant shall furnish to the court within thirty

days from date, an original and three typed

copies of the portions of the record he deems

material for the consideration of his points on

appeal, prepared in accordance with Rule 11,

subdivision 3, serving a copy thereof upon

opposing counsel."

Whereas, said William J. Cogan, pursuant to

said Order has designated approximately 800 pages

of transcript of record to he typed; and

Whereas, Appellant and Cross-Appellee, Securi-

ties and Exchange Commission, has designated some

117 pages of the typewritten record to be printed,

which said pages are not included among- those

specified by said William J. Cogan; and

Whereas, the typewritten transcript being pre-

pared at the direction of said William J. Cogan

and the printed record to be prepared at the direc-

tion of Securities and Exchange Commission will

result in the presentation to the Court of a frag-

mentary and non-continuous record of proceedings;

partly in printed and partly in typewritten form;

and

Whereas, the parties hereto deem it advisable and

appropriate, for the convenience of the Court and

Counsel, that the appeals in this matter be heard

on a single, integrated transcript of record; Now
Therefore

Tt Is Hereby Stipulated by and between Counsel
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for the respective parties hereto, Subject to the

Approval of the Court, that that portion of the

transcript of record designated as being deemed

material by Securities and Exchange Commission

may be submitted to the Court in typewritten form

;

and that the transcript so designated may be com-

bined with that portion of the transcript designated

by Cogan in a single integrated document arranged

in proper sequence, and copies thereof served and

filed as provided in the order of this Court dated

December 20, 1950, hereinabove referred to ; Securi-

ties and Exchange Commission to bear the cost of

typing that portion of the transcript designated

by it.

Dated: January 17, 1951.

WILLIAM J. COGAN,

M. MITCHELL BOURQUIN,
By /s/ M. MITCHELL BOURQUIN,

Attorneys for Appellants, William J. Cogan and

Charles T. Jones, and Appellee, William J.

Cogan.

ROGER S. FOSTER,
General Counsel,

MYRON S. ISAACS,
General Counsel,

Division of Public Utilities,

ARTHUR E. PENNEKAMP,
By /s/ ARTHUR E. PENNEKAMP,

Attorneys for Appellant and Cross-Appel lee, Secu-

rities and Exchange Commission.
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It Is So Ordered

:

/s/ WILLIAM HEALY,

/s/ II. T. BONE,

/s/ WM. E. ORR,
Justices of the Court of

Appeals.

Received January 18, 1951, IT. S. Securities and

Exchange Commission.

[Endorsed] : Filed January 22, 1951.

At a Stated Term, to wit: The October Term, 1950,

of the United States Court of Aj)peals for the

Ninth Circuit, held in the Court Room thereof,

in the City and County of San Francisco, in

the State of California, on Wednesday, the

twentieth day of December, in the year of our

Lord one thousand nine hundred and fifty.

Present: Honorable William Healy, Circuit Judge,

Presiding,

Honorable Homer T. Bone, Circuit Judge,

Honorable William E. Orr, Circuit Judge.

[Title of Cause.]

ORDER ON MOTION TO PROSECUTE
APPEAL ON TYPEWRITTEN TRANSCRIPT

Ordered motion of appellant Cogan for leave to

prosecute appeal herein upon tyepwritten transcript

of record presented by Mr. Franklin Dill, counsel
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for said appellant, and Mr. Arthur E. Pennekamp,

Attorney, Securities and Exchange Commission,

having been heard, submitted to the court for con-

sideration and decision.

Upon consideration thereof, It Is Further Or-

dered that appellant Cogan shall file within five

days from date his statement of points relied upon,

and his designation of the portions of record deemed

material to support such points.

It Is Further Ordered that the cause shall be

heard upon the typewritten transcript of record

and the original exhibits without the necessity of

printing, provided that the appellant shall furnish

to the court within thirty days from date, an orig-

inal and three typed copies of the portions of the

record he deems material for the consideration of

his points on appeal, prepared in accordance with

Rule 11, subdivision 2, serving a copy thereof upon

opposing counsel.

It Is Further Ordered that the appellant may
add as a printed appendix to his brief such por-

tions of the exhibits which he deems material.
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OPENING BRIEF FOR SECURITIES AND EXCHANGE
COMMISSION

STATEMENT OF JURISDICTION

These are consolidated appeals from orders of the

United States District Court for the Northern Dis-

trict of California, Southern Division, dated July 11,

1950 (P. R. 108-13),
x and November 21, 1950 (R.

2-11), respectively, both entered pursuant to Section

11 (e) of the Public Utility Holding Company Act

of 1935 (15 U. S. C. 79a et seq.) ("Act"). The order

of July 11, 1950, approved the principal provisions

of a plan for the reorganization of Market Street

Railway Company ("Market Street"), previously

approved by the Commission, but disapproved the

plan insofar as it failed to provide an allowance of

fees for William J. Cogan as attorney for the Van
Kirk Committee for prior preference stockholders of

Market Street, and remanded the proceeding to the

Commission. The Commission appealed from those

portions of the order which disapproved the Com-

mission's determination with respect to the Cogan

fee (Appeal No. 12,716). William J. Cogan and

Charles T. Jones, a prior preference stockholder of

Market Street, appealed from the remaining provisions

of the order of July 11, 1950, which approved the

plan in substantially all other respects (Appeal No.

12,716). Cogan and Jones also appealed (No. 12,813)

from the order of November 21, 1950, which both

approved and directed enforcement of Step One of an

1 "P. R." refers to the printed portion and "T. R." to the type-

written portion of the record in No. 12,716. "R." refers to the

record in No. 12,813.



amended plan, consisting of those provisions of the

earlier plan which had been approved by the dis-

trict court in its order of July 11, 1950, and which

as a result of an amendment, approved by the Com-

mission after remand, were severed from the pro-

visions with respect to fees and are to be carried

out independently of these provisions. Step Two of

the amended plan relates primarily to the allowance

of fees and requires further action by the Commission

depending upon the ultimate disposition of the issues

raised by its appeal from the order of July 11, 1950.

Step One has since been consummated.

The district court has jurisdiction of the matter

under Sections 11 (e), 18 (f), and 25 of the Act.

The jurisdiction of this Court is invoked under 28

U. S. C. 1291, made applicable by Section 25 of the

Holding Company Act.
2

STATEMENT OF THE CASE

Market Street, a California corporation, is an in-

active subsidiary of Standard Gas and Electric Com-

2 The district court's order of July 11, 1950, while final in its

refusal to approve the provisions of the plan relating to Cogan's

fee and in its remand thereof to the Commission appears to us to

be interlocutory insofar as it indicated approval, without present

enforcement, of the other provisions of the plan. Those portions

of the order have been superseded by the order of November 21,

1950, which reapproved and en forced these aspects of the plan

after severance from the issue with respeel to fees. The point

does not seem material, however, since the appeal of Cogan and
Jones in No. 12,813 from the order of November 21, 1950, raises

the same issues. With respect to the status of appellants, we con-

cede Jones' standing to appeal. Since Cogan's only individual

interest is in his fee, we question his standing as an appellant to

raise issues which do not involve his fee.



pany (" Standard Gas"), a Delaware corporation and a

registered holding company under the Act (P. R. 37).

Standard Gas, in turn, is and since 1930 has been a

subsidiary of Standard Power and Light Corporation

(" Standard Power"), which is also a Delaware cor-

poration registered as a holding company under the

Act (P. R. 8-9).
3

In 1941, Standard Gas was ordered by the Commis-

sion pursuant to Section 11 (b) (1) of the Act to

dispose of its interests in Market Street (9 S. E. C.

862). At that time Market Street was engaged in the

operation of a street railway system in and about the

City of San Francisco (P. R. 39). In 1944, Market

Street sold its operating properties to the City and

County of San Francisco for the sum of $7,500,000,

which has since been paid in full (P. R. 8, 15, 39).

Since the sale of the railway properties, it has had no

income-producing property except for its holdings of

government securities (T. R. 203^), while its expenses

have exceeded its income (P. R. 9, 40). As of June

30, 1948, it had total assets of about $3,433,000 (P. R.

39), and as of June 30, 1950, its total assets amounted

to about $3,000,000 (R. 96).

Prior to consummation of Step One of the plan,

the capital structure of Market Street consisted of

3 Standard Gas was organized by H. M. Byllesby & Co., which

thereafter, in 1924 and 1925, acquired voting control of Market
Street. In 1925, Byllesby transferred its interest in Market Street

to Standard Power, then a subsidiary of Standard Gas. In 1930,

Standard Gas acquired directly the Market Street securities which

it held until consummation of Step One of the amended plan.

Standard Power now owns approximately 54% of Standard Gas'

outstanding common stock, and approximately 9% of its out-

standing prior preference stocks (P. R. 49; T. R. 434-35).



three series of preferred stocks and common slock,

all of which were entitled to one vote per share.

These stocks, in their order of preference, consisted

of 116,185 shares of prior preference 6% cumulative

stock, all publicly held; 49,868-1/2 shares of preferred

6% cumulative stock, of which Standard Gas owned

39,250 shares; 46,737 shares of second preferred 6%
noncumulative stock, of which Standard Gas owned

25,500 shares; and 106,474 shares of common stock

of which Standard Gas owned 61,900 shares. Stand-

ard Gas' holdings thus constituted about 40% of the

voting securities of Market Street, while the prior

preference stockholders had about 36% of the voting

power (P. R. 9-10, 29, 42-43, 184). Under Market

Street's charter, upon dissolution the prior prefer-

ence stock was entitled to a minimum liquidation

preference equal to its par value of $11,618,500 plus

a further preference for dividend arrears, which

totaled over $19,500,000 as of June 30, 1950, to the

extent of any undistributed surplus profits. Since

there was no expectation of earnings and its total

assets were about $3,000,000 as of June 30, 1950,

before provision for creditors' claims, the prior pref-

erence stockholders were indisputably entitled to

receive all residual assets of Market Street (P. R.

32-33, 57).

As of June 30, 1948, creditors' claims against Mar-

ket Street consisted of tort claims and workmen's

compensation claims in the approximate amount of

$525,000, and a disputed claim of Standard Gas

(P. R. 41). This claim was based upon a book open

account indebtedness. According to the books of



Market Street, as of June 30, 1948, it owed Standard

Gas $990,832, representing $707,000 of principal plus

accrued interest to that date. Standard Gas, how-

ever, as of that date claimed an additional $141,859

of interest for a total claim of $1,132,691 (P. R.

41-42). 4

In May 1947, the Commission ordered public in-

vestigatory hearings pursuant to Sections 11 (a), 18

(a) and 18 (b) of the Act for the purpose of exam-

ining the past and present relationships among Stand-

ard Gas, Market Street, and certain associate and

affiliate companies, and the facts and circumstances

concerning charges for services made against Market

Street by affiliated companies (H. C. A. Release No.

7425; P. R. II).
5 This order recites that it is based

4 The variance in the amount of the interest claim is due to the

fact that Standard Gas was accruing interest at the rate of 6%
on the open account, while Market Street pursuant to an order

of the California Railroad Commission reduced the interest rate

from 6% to 4% on October 24, 1939. Standard Gas was not a

party to the action resulting in that order, and never considered

itself bound by it (P. R. 9, 30, 42). In January 1947, Standard

Gas sued Market Street on the open account claiming an amount
which reflected the higher interest claim (N. D. Cal., Civil Action

No. 26807-R) . Market Street filed an answer admitting liability

on the basis of the lower interest rate. Lea Rosen, a holder of

300 shares of prior preference stock of Market Street, intervened

through her attorneys, Milton Paulson and others, and filed an

answer denying that Market Street was indebted to Standard Gas
in any amount (P. R. 10-11). The action was not prosecuted

pending completion of the Commission's proceedings on the plan

(P. R. 14,42).
5 The Commission's Notice and Order also prohibited any pay-

ment by Market Street to Standard Gas on the open account until

the expiration of 60 days following the hearing (later extended

to 60 days following the closing of the record in the proceedings,

H. C. A. Release No. 7664) . Standard Gas filed a motion to dis-



upon petitions filed with the Commission by William

J. Cogan, as attorney for Russell M. Van Kirk, Bloom-

field Bulick and Edmund T. Willetts, acting as a com-

mittee ("Van Kirk Committee") for prior preference

stockholders of Market Street (P. R. 120-45), and

upon information in the Commission's files. The hear-

ings indicated that Standard Gas' former subsidiary

service company, Byllesby Engineering and Manage-

ment Corporation ("Byllesby Engineering"),6 which

rendered management services on a contractual basis

to Market Street from 1925 to 1935 for fees totalling

$1,562,500 (P. R. 50-51), greatly overcharged Market

Street for these services and therefore that Market

Street had a cross-claim for the profits realized on

these services by Standard Gas and its subsidiaries

(P. R. 52-53). The amount of the overcharges was

not definitely established. The Commission found that

of the $675,000 in supervision fees paid by Market

Street to Byllesby Engineering from 1926 through

1929, $270,000 was paid to Standard Power (P. R.

52-53), which during that period was also a subsidiary

of Standard Gas (see note 3, supra).
7

miss the Committee's petitions and vacate the Commission's order,

or, in the alternative, for a stay of the proceedings. The Com-
mission denied the motion on August 1, 1947 (H. C. A. Release

No. 7009). Standard Gas filed a petition to review the order and

a motion to stay the Commission's investigatory proceedings, in

the Court of Appeals for the Third Circuit (October Term, 1946,

No. 9481). On August 0, 1947, a stay was denied, and on January

1, 1948, the appeal was dismissed by stipulation (P. R. 11-12).
6 The name of this corporation was changed in 1935 to Public

Utility Engineering and Service Corporation (P. R. 38).
7 Cogan estimated the total claim of Market Street against

Standard Gas at approximately $1,257,000, including interest.
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During the course of the hearings, Cogan, as

attorney for the Van Kirk Committee which repre-

sented approximately 36,500 shares of prior prefer-

ence stock (P. R. 178), and another attorney, Milton

Paulson, who represented an individual prior prefer-

ence stockholder (see note 4, supra), independently

discussed with Standard Gas settlement of the cross-

claims between Market Street and Standard Gas

(T. R. 140-45, 186). Standard Gas finally con-

ducted negotiations solely with Cogan and reached

a settlement with him in December 1947.

At the time Cogan began settlement negotiations

with George W. Knourek, who was representing

Standard Gas, Cogan was aware of the separate

efforts on the part of Paulson to negotiate a settle-

ment and also of an earlier settlement discussion

between Leo Crowley, then chairman of Standard

Gas' board of directors, and Van Kirk. According

to Cogan, this earlier discussion was initiated by

Crowley shortly after an order of May 20, 1947, of

the United States Court of Appeals for the Third

Circuit which denied a stay of the proceedings before

the Commission, and Crowley's offer, which was not

accepted, was to reduce the amount of the open

account to $800,000. See Cogan affidavit of March

11, 1948 (P. R. 168, 175). In his subsequent testi-

mony before the Commission Cogan described the

offer as involving a reduction of $250,000 in Stand-

ard Gas' claim, which amounted to substantially the

same thing, and as including a payment of $50,000



to Cogan for attorney's fees (T. R. 334-35).8 Cogan's

persona] participation in settlement negotiations

began with a discussion on September 23, 1947, at

which Standard Gas made an offer which was not

accepted, to settle for a payment of $650,000 by

Market Street, according to Cogan (T. R. 337), and

of $675,000, according to Knourek (T. R. 14(5).

Cogan at that time demanded that Standard Gas

should cancel the entire claim and give the Van Kirk

Committee representation on the board of directors

of Market Street (T. R. 146).

On October 22, 1947, at an accidental meeting with

officers of Standard Gas at the Barclay Hotel in

Philadelphia (T. R. 147, 178-79, 374), Cogan offered

to agree to a reduction of $750,000 in the open account

(T. R. 202, 337), which would have involved a pay-

ment by Market Street of approximately $350,000,

"provided it [Standard Gas] paid me a counsel fee

of $50,000 and paid the committee a fee of $25,000"

(T. R. 375). At that meeting, and during the dis-

cussion of settlement, Cogan admittedly said: "In

case you don't want me as counsel against you on

any other matter, perhaps you could give me a re-

tainer" (T. R. 376, 377).
9 Standard Gas did not

8 Cogan's hearsay account of this discussion was admitted in

evidence, and was noted in the Commission's opinion (P. R. 59).

Van Kirk had died shortly after the settlement agreement (T. R.

351), and Crowley was not called as a witness.
9 Cogan testified on cross-examination as follows (T. R. 376,

377):

Q. Didn't you ask for a retainer \

A. Not in connection with that settlement.

Q. Tell us what you asked for about a retainer.
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accept the offer made by Cogan nor agree to pay

Cogan a retainer (T. R. 147, 148), but from that

time onward the amount of the fees to be paid Cogan

and the Van Kirk Committee was not the subject

of further negotiation.

On November 5, 1947, Standard Gas' representa-

tives met with Cogan in his office in New York and

offered to settle on the basis of a payment of $650,000

by Market Street to Standard Gas and payments of

$50,000 to Cogan and $25,000 to the Committee, half

of these fees to be paid by Standard Gas and half

by Market Street (T. R. 148-49, 181-82, 339). Cogan

and Van Kirk rejected this offer but Cogan made a

counteroffer the same day embodying the same terms

regarding the fee payments but providing for a re-

duction of $100,000 in the proposed payment which

Standard Gas previously demanded, to $550,000 (T. R.

A. As far as any other matter was concerned, I said, "In case

you don't want me as counsel against you on any other matter,

perhaps you could give me a retainer." It had nothing to do with

the settlement.

Q. You said, "In case you don't want me as counsel against you
in any other matter, perhaps you can give me a retainer?"

A. That is right.

Q. You meant an annual retainer ?

A. I meant a retainer of any type.

Q. What type did you mean ?

A. Well, annual retainer would be one type.

Q. Is that what you meant ?

A. Or if they wanted to hire me for a particular case, it would
be a retainer for that type. What I had in mind was retainer,

money.*****
Q. It [the request for retainer] was made during a conversation

when you were discussing settlement ?

A. That is right.
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148-339, 40)

.

10 In a letter incorporating these terms

Cogan stated that the settlement was conditioned upon

its approval by the Commission (T. R. 149, 182,

610-11). Standard Gas did not accept within the

time specified in the offer, and Cogan withdrew it

(T. R. 340). By letter dated December 4, 1947,

Cogan at the request of Standard Gas renewed his

counteroffer (T. R. 149-50, 185, 340) and added

approval of the district court as a condition of the

settlement (T. R. 149-50, 185, 340, 612-13). On De-

cember 6, 1947, Standard Gas accepted this offer

(T. R. 152, 185, 340)
."

The terms of the settlement including the above

fee provisions were substantially incorporated in a

plan of reorganization filed with the Commission

by Market Street on May 3, 1948. In addition, the

plan provided for the exchange of releases by Mar-

ket Street and Standard Gas, the liquidation and

ultimate dissolution of Market Street, the payment

of such other fees and expenses as might be approved

by the Commission, and the pro rata distribution to

the prior preference stockholders of its assets re-

maining after payment and provision for all of its

obligations (P. R. 14-15, 27-34). The Commission

ordered hearings on the plan and consolidated the

investigatory proceedings therewith (P. R. 15-16,

179-90).

10 This represented a $200,000 increase over Cogan's prior terms

as to the amount to be paid by Market Street.
11 The settlement included a provision that the Van Kirk Com-

mittee could name 3 directors of Market Street at the next annual
meeting (T. R. 340). This provision was later discarded (T. R.

341).
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On September 30, 1949, the Commission issued its

findings and opinion which stated that it would

approve the plan if it were amended, among other

things, to omit any provision for the payment of a

fee to Cogan and to reduce the payment by Market

Street in settlement of the intercompany claims to

$512,500 (the net amount of the agreed settlement

after deducting the portion of the fees made payable

by Standard Gas to Cogan and the Committee) (P.

R. 35-66 ).
12 Although recognizing that Cogan "was

primarily responsible for the development of the

basic facts of the relationships between Market Street

and Standard [Gas] and the proposed settlement

which is embodied in the plan," the Commission dis-

approved any allowance for Cogan because it found

that in negotiating the settlement he "gave such

attention to his personal interests and the fees which

he hoped to secure, that his obligation of undivided

12 According to Cogan's testimony it was contemplated that

practically the whole fee to be received by the Committee under
the proposed plan would be turned over to Van Kirk (T. R.

352-53, 379-80). After the close of the hearings before the Com-
mission the executor of Van Kirk's will advised the Commission
that he would be willing to accept $7,500 in lieu of the $25,000

provided for in the plan, and the Commission approved this pay-

ment (P. R. 62-63). No allowance was approved to the other

members of the Committee. The Commission, however, approved
the provision in the plan that Market Street shall reimburse the

Committee for expenses in an amount not exceeding- $5,000 (P. R.

63). The Commission also approved an allowance of $5,000 to

Milton Paulson for the services of himself and his associates to be

paid by Market Street, and an allowance of $10,000 to Flynn,

Clerkin & Hansen, counsel for Standard Gas, for services rendered
and to lie rendered in the proceeding's, to be paid by Standard Gas
(P. R. 63-64).
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loyalty to the stockholders whom he represented was

not fulfilled" (P. R. 59).

On October 14, 1949, Cogan Instituted an action

against Standard Power in the United States Dis-

trict Court for the District of New Jersey in the

names of the surviving members of the Van Kirk

Committee, but without their consent (P. R. 228),

and in the name of Charles T. Jones, an appellant

herein who owned ten shares of prior preference

stock of Market Street. This action seeks to recover

on behalf of Market Street $270,000 with interest and

a reasonable counsel fee (P. R. 73-74; T. R. 426).
13

The complaint alleged that Standard Power was un-

justly enriched in that amount by reason of the

receipt by it of the profits on certain management

fees charged Market Street for the years 1926

through 1929, pursuant to an agreement dated March

22, 1926, between Standard Gas and associate com-

panies providing for such payment to Standard

Power (P. R. 74; T. R. 426-27). Standard Power,

as we have seen, is at present a parent of Standard

Gas but during the years in question was its subsi-

diary (P. R. 88).

Market Street thereafter filed an amended plan,

dated December 8, 1949 (P. R. 67-85), which con-

formed to the suggestions in the Commission's

opinion. In addition, because of Cogan 's New Jersey

suit against Standard Power, the amended plan

13 The Van Kirk Committee in a letter to the Commission dated

April 28, 1950, stated that, it had not been consulted by Cogan prior

to his filing the complaint, and that it was therefore discharging

him as counsel for the Committee (P. R. 228).
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(P. R. 73-74) provided for a release by Market Street

of Standard Gas' subsidiaries as well as Standard

Gas (RE. 70).

On March 9, 1950, after a hearing on its order to

show cause why the plan as so amended should not

be approved (Holding Company Act Release No.

9597; P. R. 19) ,

14
the Commission issued its supple-

mental findings and opinion (Holding Company Act

Release No. 9718; P. R. 86-94) in which it reviewed

its prior findings and opinion dated September 30,

1949, and the record upon which they had been based.

The Commission emphasized that it had independently

considered all the service fees paid by Market Street

to Byllesby Engineering from 1926 to 1935 in ap-

proving the settlement incorporated in the original

plan submitted by Market Street, and had treated

and appraised the settlement as one which was offered

to resolve all controversies between Market Street

and Standard Gas and its subsidiaries, past and

present, including Standard Power, as a step in the

final winding up and dissolution of Market Street

under its plan. The Commission, however, required

as an additional condition to its approval of the

amended plan that it be further amended "to provide

clearly for a complete release of Standard Gas and

its subsidiaries, including Standard Power." 15 The

14 At this hearing, Cogan without authorization from the sur-

viving members of the Committee (T. R. 473) opposed the amended
plan. The committee had announced its support of the amended
plan in a letter to the Commission dated January 13, 1950 (T. R.

467).
15 While the amended plan purported to deal with the scope of

the release and discharge to be executed by Market Street, it was
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supplemental findings and opinion, among other

things, also disposed of Cogan's objection to the dis-

allowance of his fee, the Commission concluding that

no adequate reason had been presented for changing

its prior determination I
I*. \l. S9).

The clarifying amendment suggested by the Com-

mission was incorporated in the amended plan by

Market Street (P. R. <X)-<)l)
Ui

and, on May 3, 1950,

ambiguous in usin^r the phrase "Standard Gas and its subsidiaries"

because, as noted above. Standard Power is not presently a

subsidiary of Standard Gas.
l0 The events preceding the adoption of this amendment by

Market Street are set forth in the Commission's application to

the district court for enforcement of the plan, tiled May .'>. 1950,

as follows (P. R. 21-22) :

On March 12, 1950, Cogan sent a ni<rht letter to the then Presi-

dent of Market Street urging and advising him not to file the

amendment required by the Commission in its supplemental find-

ings and opinion "as being contrary to the interests of Market

St eet Railway Company and yourself" (P. R. 233). On March

30, 15>.M>. the then Board of Directors of Market Street adopte ! a

resolution refusing to approve such an amendment in \ iew of

Cogan's night letter "unless it should hereafter appear to the

satisfaction of this Hoard that other or different action should

be taken in respect thereto" (P. R. 225; II. C. A. Relea e No.

9810: T. R.241).

On April 11, L950, a holder of L0,000 shares of prior pr< 1 1 *en< e

stock of Market Street requested the Commission to enter an order

extending to May L5, L950, the time within which Market Street

might file an amendment, so as to permit reconsideration by the

Hoard, after the annual meeting of stockholders to be held April

26, H>;>0. of the action theretofore taken. The Commission by

order dated April is. 1 <»;>(). granted the extension (P. R. 225-ii(>

;

H. C. A. Release No. 9810).

On April 25, 1950, Cogan instituted an action in the court below

in behalf of Charles T. Jones, an appellant herein, to enjoin Market
Street, its officers, directors and others, from any reconsideration

of the Board's resolution of March 30, L950 (Civil Action File No.

29699), and on the same day the court issued a temporary re-

943143—61 3
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the Commission entered an order approving the

amended plan as necessary and appropriate to ef-

fectuate the provisions of Section 11 (b) of the Act

and as fair and equitable to the persons affected

thereby (H. C. A. Release No. 9834; P. R. 98-102).

The Commission, in accordance with the request of

Market Street (P. R. 23), then applied to the court

below for enforcement of such plan (P. R. 7-26).

On July 7, 1950, after holding hearings on the

Commission's application for enforcement, that court

in an oral opinion held that the plan was fair and

equitable and appropriate to effectuate the provisions

of the Act, except insofar as it failed to provide for

any compensation to Cogan for his services and

except with respect to the amount of fees allowed by

the Commission for the services of Paulson and his

associates, as to which the court reserved jurisdiction

pending the Commission's reconsideration of the

matter. In connection with Cogan 's fee, the court

recognized the existence of a conflict of interests and

the necessity of maintaining the " highest ethical

standards" for attorneys in Section 11 reorganiza-

tions.
17

Nevertheless the court concluded that the

straining order. On April 26, 1950, the annual meeting of stock-

holders of Market Street was held and a new Board of Directors

was elected. On May 2, 1950, after hearing-, the district court dis-

solved the temporary restraining order, and the new Board there-

upon adopted the amendment in question.
17 The court said (T. R. 741^2) :

"However, I think that there was, that by and large that there

is an excess of exercise of discretionary power in denying entirely

compensation to the counsel for the creditor, for the stockholders

who appeared here today and who conducted apparently in great

part, as the Commission found, the actual negotiations for settle-
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Commission, in disapproving anj fee for Cogan, acted

"in excess of discretion" (T. Et. 750), and that the

Commission should approve a "reasonable" fee for

Cogan although in a lesser amounl than would other-

wise be payable to him (T. R. 741-42, 750)." By its

order dated July 11, L950 (P. R. 108-1:5), the courl

found "that the Commission's disapproval of any

allowance of fees For William J. Cogan is not sup-

ported by substantial evidence" and sustained as to

this point the objections to the approval of the plan,

and remanded the proceeding to the Commission for

the purpose inter alia of fixing a Tee for Cogan (P. R.

HI).18
It is from these portions of the order that

ment. I think thai he lias his eve on his fee—what attorney

hasn't?—but I don't think it went to the extent of reaching the

point where that superceded the interests of the stockholders. I

think it would be too great a punishment to visit upon an attorney

for what the record shows he did. Taking away of all compensa-

tion, that would be, in my opinion, too drastic. I don't think there

is any real basis in this record for doing that. It is true that the

highest ethical standards should be maintained. I don't criticize

the Commission for endeavoring to maintain those standards in

the functioning of the work of the Commission, but I think some

lesser degree of exercise of power might as well have accom-

plished that."
18 The district court in its oral opinion at first stated that the

allowance to Cogan "should be a reasonable one, a substantial one,

not a nominal one" (T. R. 742). Later in its opinion, the court

stated: "I want to make it clear with respect to the matter of

Cogan's fees that the court is not indicating that he should receive

*:>0,000 or $5,000. All that I am intending to do is to remand the

case, that the Commission should make under all the circum-

stances, taking into account all the matters that are before it, an

allowance in some reasonable sum for attorney's fees. I am not

suggesting what they should be" (T. R. 750).
19 The district courl did not order enforcement of the portion

of the plan it approved, because the provisions in the plan relating
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the Commission appeals. Cogan, in his own name,

and Jones appealed from the remaining portions of

the district court order of July 11, 1950. They chal-

lenge principally the provision in the plan for a

release of Standard Gas and its subsidiaries, including

Standard Power, but do not challenge the portions

of the order relating to Cogan 's fee.

On September 1, 1950, before the appeals by Cogan

and Jones from the July 11, 1950, order, Market

Street filed with the Commission a modified plan for

liquidation and dissolution of Market Street and an

application for the Commission's approval thereof

under Section 11 (e) of the Act (R. 70-78). The

modified plan is in substance the same as the earlier

plan approved by the Commission except that it pro-

posed the liquidation and dissolution of Market Street

in two steps rather than one, as follows: Step One

includes the provisions of the earlier plan theretofore

approved both by the Commission and the district

court, while Step Two includes provision for the pay-

ment of those counsel fees which might ultimately be

approved (R. 78-99).

On October 24, 1950, the Commission issued its

Second Supplemental Findings and Opinion and

Order approving the modified plan (R. 44-61 ; H. C. A.

Release No. 10172) and, pursuant to Market Street's

request, applied to the district court for enforcement

of Step One of the plan (R. 35-43). The district

court, on November 21, 1950, issued its enforcement

to fees were not then severable from the rest of the plan dealing

with the settlement of Standard Gas' claim and the liquidation

and dissolution of Market Street.
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order (R. 1-11), and CogaD and Jones appealed to

this Court from Dial order. This appeal has been

consolidated with the appeals from the July 11, 1950,

order (R. 104-7). On December 13, 1950, Cogan

applied to the district court for a stay of the enforce-

ment order insofar as it required Market Street to

release Standard (Jas and its subsidiaries, including

Standard Power. The application for stay was

denied on December 18, 1950, and Step One of the

plan has since been consummated.

SPECIFICATION OF ERROR

The court below erred in finding not supported by

substantial evidence the Commission's disapproval of

any allowance of fees for William J. Cogan and in

remanding the proceeding to the Commission for the

purpose of fixing a "reasonable" allowance for

Cogan.20

SUMMARY OF ARGUMENT

I

Both the Commission and the district court found

that Cogan pursued conflicting self-interest in nego-

tiating, on behalf of a committee of stockholders of

Market Street, a settlement of the cross-claims be-

tween Market Street and Standard Gas. At a time

when the parties were $300,000 apart on what Market

-"Pursuant to a stipulation of the parties approved by this

Court (R. 104-107), this brief contains the arguments of the Com-
mission not only with respect to the error specified above by the

Commission as an appellant in No. 12,716 ( Point I, infra) but

also in answer to the arguments we anticipate will be made by

Cogan and Jones as appellants in Nos. 12,716 and 12,813

(Point 11).
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Street should pay to Standard Gas, Cogan made pay-

ment of a $50,000 fee to him a specific condition of the

settlement which he was offering and attempted, un-

successfully, to obtain a retainer from Standard Gas

as a protection against his opposing Standard Gas in

other matters. Thereafter, the amount of the fee was

not the subject of further negotiation, while the

amount of Cogan 's offer was ultimately increased by

$200,000, and the amount Standard Gas was willing

to accept was reduced by $100,000. The Commission,

in the exercise of its discretion, concluded that Cogan

was not entitled to any fee for his contribution to the

plan.

The district court erred in holding that the Com-

mission's disapproval of any fee for Cogan was not

supported by substantial evidence and was an abuse

of discretion, and in remanding the proceeding to the

Commission for the purpose of fixing a reasonable fee

for Cogan although, as a penalty for his misconduct,

in an amount less than would otherwise have been

allowed to him. The court's position is inconsistent

with a fundamental policy in bankruptcy reorganiza-

tion proceedings requiring loyal and disinterested

service by fiduciaries as a condition to their compensa-

tion, would encourage the tendency to evil in other

cases, and would impose upon the Commission the

impossible task of measuring in every case the effect

of representation of conflicting interests. Whether

or not the Commission's decision represents a more

stringent rule than is applied to fee allowances in

bankruptcy, the Commission is not precluded under

the Holding Company Act from invoking higher
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standards of fiduciary eonducl for committee counsel,

based on its experience in administering the Act.

II

Cogari supported as fair and equitable the settle-

ment of Standard Gas' open account claim againsl

Market Street incorporated in the initial plan, which

provided Cor an exchange of releases between Market

Street and Standard Gas. This settlement was nego-

tiated on the basis of evidence indicating that Market

Street bad a cross-claim for excessive fees paid for

management services from 1926 until passage of the

Holding Company Act in 1935.

It was not until after the Commission had disap-

proved a fee for Cogan, although indicating approval

of the principal provisions of the plan, that Cogan

revealed his intention to assert an additional claim

on behalf of Market Street against Standard Power.

This claim, which he has asserted in a derivative

action, is based upon the circumstance that during the

earlier part of the period when the allegedly excessive

service charges were exacted, Standard Power, which

was then a subsidiary of Standard Gas, received the

profits therefrom. At the time of the settlement and

now, Standard Power, as a stockholder of Standard

Gas and its parent company, was indirectly interested

in the settlement and necessarily affected by any con-

cessions made by Standard Gas. Both the Commission

and the district court agreed that the plan was fair

and equitable after it was amended to provide ex-

pressly for a release of Standard Power as well as
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Standard Gas. This decision was amply supported

by the evidence.

Both the Commission and the district court also

agreed that the release of Standard Power was fairly

implicit in the settlement as previously approved by

the Commission. Cogan's conduct prior to the dis-

allowance of his fee was inconsistent with any intent

to preserve a cause of action against Standard Power.

Both as a participant in the investigation, and as a

supporter of the settlement he had negotiated, he had

relied upon all the facts and circumstances surround-

ing the management services rendered to Market

Street during the entire period from 1926 to 1935.

ARGUMENT

I

The District Court erred in rejecting as not supported by
substantial evidence and an abuse of discretion the Com-
mission's disapproval of any fee for Cogan

A. Cogan's pursuit of an antagonistic personal interest is clear

The district court's oral opinion makes it clear

that it agreed with the Commission's finding that

Cogan had improperly pursued his conflicting per-

sonal interests while negotiating on behalf of the

stockholders' committee a settlement of the inter-

company claims (T. R. 741-42, quoted at page 16,

note 17, supra). These concurrent findings are

amply supported by the evidence.

At a time when the parties were still $300,000

apart on what should be paid to Standard Gas,

Cogan both made payment of a $50,000 fee to him a

specific condition of any settlement which he was
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offering* and attempted to induce Standard Gas to

offer him a retainer as a protection againsl his bring

ing additional actions againsl Standard Gas. While

the effort to obtain a retainer was nut pressed after

rejection by Standard Gas, it is highly revealing

concerning Cogan's concept of fiduciary responsibil-

ity. In subsequent negotiations, as the Commission

found, the amount of the fee to he paid Cogan was

in effect a settled amount and all that remained was

settlement of the cross-claims. There is no way of

determining whether and to what extent agreement on

the amount of Cogan's fee in advance of a settlement

made his negotiations in behalf of the stockholders

less aggressive than they had a right to expect.

Thus, as stated by the Commission (P. R. 61-62) :

We find it unnecessary to speculate whether

Cogan was then motivated only by the desire

to secure a settlement which would be conso-

nant with and sustain his fees or whether a

more favorable settlement could have been

achieved, since we think it clear that he had

so compromised his bargaining position that

the Prior Preference Stockholders were no

longer receiving the representation to which

they were entitled. Thereafter, a determi na-

tion by Cogan of the degree of pressure to be

put on Standard was subject to consideration

of what had become his personal stake.
22

21 See pages 9-11, supra.
22 As we have seen, Cogan, in behalf of the Van Kirk Com-

mittee, thereafter increased by $200,000 the amount which he

previously had offered to Standard Gas, and Standard Gas in

accepting that offer reduced by $100,000 the amount previously

demanded by it in settlement.

943143—51 4
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Cogan argued below that this finding of the Com-

mission is unwarranted because he made the settle-

ment including the fee provision subject to the ap-

proval of the Commission and the district court. His

acceptance of any settlement of the cross-claims,

however, was conditioned upon the payment of his

fee in the specified amount (T. R. 453-54). Thus,

unless his fee had been agreed to by Standard Gas,

there would have been no settlement for the Com-

mission or district court to consider.
23 Cogan's argu-

ment in effect would excuse any pursuit of conflicting

interests on the part of an attorney-fiduciary merely

23 The pertinent text of Cogan's letter of November 5, 1947,

addressed to the secretary of Standard Gas in which this con-

dition is stated, follows (T. R. 611) :

"The committee is willing that Market Street Railway Company
pay to Standard Gas & Electric Company the sum of $550,000

in full liquidation of the open account, provided that Standard

will pay to me the sum of $25,000 and to the committee the sum
of $12,500 from said sum, to represent one-half of the fees we
propose to charge and upon the assumption and condition that

Market Street Railway Company will pay a like sum to each

;

"The offer is dependent upon authorization by the Securities

and Exchange Commission of the above proposed settlement in

accordance with the terms set forth and in the event the Commis-
sion does not authorize said settlement, I wish it understood that

the offer of settlement is made without prejudice to any and all

other rights the committee and the prior preference stockholders

it represents may have in the matter."

In a letter dated December 4, 1947, addressed to the vice presi-

dent of Standard Gas, Cogan, after restating the offer of settle-

ment set forth in his letter of November 5, stated (T. R. 612-13) :

"Supplementing said offer and by way of clarifying the pro-

posed commitment of Standard Gas & Electric Company, I am
willing that the settlement be conditioned both upon its approval

by the Securities and Exchange Commission and by the United

States District Court at San Francisco * * *."
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because the transactions in which he engaged are

subject to the approval of an administrative agency

or court. Such circuitous reasoning would com-

pletely nullify in plan proceedings the rule which

requires loyal and disinterested services by fiduci-

aries.
24 The fact thai the conflicl here arose in con-

nection with fees does not distinguish this case from

one where a conflict based on the attorney's personal

interest in the sale of his client's property resulted

in the total disallowance of a fee. See Tracy v.

Willys Corporation, 45 F. 2d 485 (C. A. 6, 1930).

Of perhaps even more significance in showing the

nature and extent of Cogan's pursuit of self-interest

is his attempt in the midst of negotiations to obtain a

retainer from Standard Gas (see note 9, supra).

He took the position before the Commission that

his request for a retainer "was accepted as a sort

of a brag" (P. R. 214), and in the district court

that it was "made as a brag," was "not intended

as a serious suggestion," and was "accepted as a

jest."
25 These explanations, however, are incon-

sistent with previous explanations of his motive in

asking for a retainer which tend to show that the

request was made quite seriously. He testified on

24 The fact that Cogan has made every effort to undermine the

settlement and to delay the liquidation of Market Street, after

the Commission disapproved the provisions of the plan relating

to his fee, emphasizes the extent to which his antagonistic self-

interest has conflicted with the interests of the Committee for

which he was acting. As above noted, Cogan abandoned the

position of the Committee which supported the plan, and the

Committee has dissociated itself from his subsequent activities.

25 Brief for Jones and Cogan on application of S. E. C. for

enforcement order, dated June 19, 1950, p. 41.
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cross-examination at the Commission hearings as

follows (T. R. 378) :

Q. Did you have any reason to believe that

Standard [Gas] might wish to retain you as

its counsel?

A. I didn't know whether they would or they

wouldn't. * * *

Q. What prompted your request?

A. Because I felt that if they wanted to

do it, they could do it. They were all execu-

tives of Standard Gas & Electric Company.

Q. Mr. Hansen, in fact, was one of their

counsel, wasn't he?

A. That is right, and they had three or four

counsel. They had Sammond, although he

wasn't counsel for Standard [Gas] in that

particular case. There is no reason why they

couldn't have another counsel in New York
or somewhere else if they saw fit to do it.

Q. And you were suggesting if they did that,

you wouldn't be opposing them in any other

matters ?

A. Naturally I couldn't.

Similarly, in oral argument before the Commission,

Cogan stated he wished to represent Standard Gas

because certain utility companies had causes of action

against Standard Gas and he "had no client in any

of those cases" (T. R. 487; see also T. R. 608-9;

P. R. 215).

If any humor was involved in his request for a

retainer, it was only in the reaction it elicited from

one of the Standard Gas attorneys attending the

conference. As Cogan stated in oral argument before
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the Commission (T. K, 487-88; cf. T. R. 179; P. B.

214):
* * * although it is not in the record

my later recollection indicates that the only

response to thai suggestion was a laughing

remark by Mr. Reynolds, who was present and

one of the attorneys for Standard Gas, that if

Standard Gas had any more attorneys they

would have more attorneys than they had

employees. We all laughed, and that was the

end of that.

The fact that Cogan 's request for a retainer was

made the occasion Cor a humorous remark does not

mean that the request was made in jest or "ac-

cepted as a jest" by Standard Gas' representatives,

as Cogan asserts.

Cogan in oral argument has pointed to the fact

that Standard Gas did not accede to his request for

a retainer, and therefore no conflict of interests could

have resulted therefrom. But Cogan 's serious at-

tempt, in the midst of negotiations for settlement, to

obtain the adverse party as a client and to use as an

inducement the threat of bringing other suits in

situations where he did not as of that time have

anyone to represent, further high-lights the extent to

which he permitted his self-interest to compete with

the interest of the stockholders whom he undertook

to represent.

B. The Commission did not abuse its discretionary power under the act

in denying any fee, rather than attempting to decide the worth of Cogan's

services—less an appropriate penalty for his misconduct

The court below, in holding that the Commission

abused its discretion in refusing to approve any al-
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lowance to Cogan, has taken a position inconsistent

with a fundamental policy in bankruptcy reorganiza-

tion proceedings requiring " loyal and disinterested

service" by fiduciaries as a condition to their compen-

sation, as affirmed by the Supreme Court in Woods

v. City Bank Co., 312 U. S. 262 (1941). In that

case, the Court upheld the power of a reorganization

court to deny any compensation to attorneys and

other fiduciaries who represented the conflicting in-

terests of the mortgagee and equity owners in a

Chapter X reorganization proceeding, and refused to

inquire whether the representation of conflicting in-

terests was in fact prejudicial to either client. The

Woods decision was approved in Brown v. Gerdes,

321 U. S. 178, 182 (1944), and was followed in In re

Midland United Co., 159 F. 2d 340 (C. A. 3, 1947).

See also Crites, Inc. v. Prudential Insurance Co.,

322 U. S. 408 (1944) ; In re Bite Carlton Restaurant

& Hotel Co., 60 F. Supp. 861, 866 (D. N. J., 1945).

While there is no proof that Cogan permitted his

self-interest to color his judgment as to whether he

was obtaining the best possible settlement from the

standpoint of the stockholders whom he represented,

the decision below would encourage the " tendency to

evil in other cases." Weil v. Neary, 278 U. S. 160,

173 (1929). Moreover, the impossibility of measur-

ing the effect of representation of conflicting interests

proves the wisdom of the rule that no inquiry should

be made into whether or to what extent representation

of conflicting interests in fact harmed the interest of

the client. As stated in the Woods case (312 U. S.

at 268) :
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* * * the incidence of a particular conflicl

of Lnteresl can seldom be measured with any

degree of certainty. The bankruptcy court

need nol speculate as to whether the resurl

of the conflicl was to delay action where speed

was essential, 1<> close the record of past trans-

actions where publicity and investigation were

needed, to compromise claims by inattention

where vigilant assertion was necessary, or

otherwise to dilute the undivided loyalty owed

to those whom the claimant purported to rep-

resent. Where an actual conflict of interests

exisfs, no more need be shown in this tape of

case to support a denial of compensation.

[Emphasis supplied.]

The Court of Appeals For the Second Circuit lias

recently departed from the rule of total forfeiture in

determining Pee allowance in bankruptcy reorganiza-

tions where a conflict of interests is found to exist.

In Silbiger v. Prudence Bonds Corporation, 180 F.

2d 917 (C. A. 2, 1950), a Section 77 1 J proceeding, it

held that an exception to the usual rule totally bar-

ring compensation to an attorney who represents con-

flicting interests should be made in the case of

corporate reorganizations, and that the bankruptcy

court which bad granted a full allowance to Silbiger

must diminish, but may not require a total for-

feiture of, tin 4 lee otherwise payable by the estate

which benefited from his services by taking into

account the character of the conflicting representa-

tion. Specifically, the court decided that an excep-

tion to the rule of total forfeiture should be math 1

where it can be shown that the evil of conflicting rep-
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reservation is mitigated because ''the client [preju-

diced by the attorney's divided allegiance] is

otherwise adequately protected, and the attorney is

not paid in any part by the party whose side he has

opposed.

While we disagree with the Silbiger case,
26
neverthe-

less, even assuming the validity of the Silbiger ex-

ception, it would not apply to the facts of the instant

case since any fee allowed to Cogan would be paid at

the expense of the stockholders whose interests were

in conflict with his own. Moreover, Cogan can hardly

contend for the adequacy of such stockholders' rep-

resentation by others since it was at his insistence

that Paulson, the only other attorney for prior

preference stockholders in the proceeding, was ex-

26 The Commission, as amicus curiae, and the R. F. C. filed a

joint memorandum in the Silbiger case in support of a petition to

the Supreme Court for a writ of certiorari on the grounds that the

decision is erroneous and is in conflict with the decisions of the

Supreme Court and the Court of Appeals for the Third Circuit.

Certiorari was denied, 340 U. S. 831.

Compare Berner v. Equitable Office Building Corp., 175 F. 2d

218 (C. A. 2, 1949), where the attorney for a stockholder in a

Chapter X proceeding transmitted confidential information with

respect to the reorganization to a relative, as a result of which the

Court of Appeals held "that there was proof of conduct which

required his allowance to be reduced in an amount which the dis-

trict court should fix in its discretion, and which might go so far

as to extinguish any allowance wiiatever" (at p. 219). The Court

of Appeals treated these facts as involving not a case of represent-

ing conflicting interests, nor as one under Section 249 of the

Bankruptcy Act which deals with the effect of trading upon the

allowance of fees, but as one involving a breach of fiduciary

duty which, depending on the "gravity of the breach" (at

p. 222), might not completely bar compensation to the trustee,

citing the Restatement of Trusts, Section 243. See 63 Harv. L.

Rev. 1056.
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eluded from the settlement negotiations (P. R. 47;

T. R. 383, 486).

But whatever the rule applied by the courts in

bankruptcy reorganizations, the Commission is not

precluded under the Holding Company Act from

invoking higher standards of fiduciary conduct based

on its experience in administering the Act, so long

as ils action is not arbitrary or capricious.

This principle has been established by the Supreme

Court in a related context in the Chenery cases. In

the first Chenery case, the Commission, on the basis

of judicial precedents, refused to approve a plan of

reorganization under the Holding Company Act so

Long as preferred stock purchased by the manage-

ment during the reorganization proceeding was to be

treated on a parity with other preferred stock. The

Supreme Court, however, held that those precedents

did not sustain the action of the Commission and

remanded the cause to the Commission for further

proceedings. S. E. C. v. Chenery Corporation, 318

IT. S. 80 (1943). The Commission then reexamined

its action and decided, on the basis of its experience

in administering the Holding Company Act, that to

give parity treatment to the management's acquisi-

tions would conflict with the standards of the Act.

This time the Supreme Court sustained the Commis-

sion's action because its order indicated that the Com-

mission "intended to create new standards growing

out of its experience in effectuating the legislative

policy" embodied in the Act. S. E. C. v. Chenery

Corpond ion, 332 U. S. 194, 198 (1947). As stated

by the Court (332 U. S. at 199,209) :
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The latest order of the Commission definitely

avoids the fatal error of relying on judicial

precedents which do not sustain it. This time,

after a thorough reexamination of the problem

in light of the purposes and standards of the

Holding Company Act, the Commission has con-

cluded that the proposed transaction is incon-

sistent with the standards of §§ 7 and 11 of the

Act. It had drawn heavily upon its accumu-

lated experience in dealing with utility reorgan-

izations and it has explained its reasons with

a clarity and thoroughness that admit of no

doubt as to the underlying basis of its order.*****
The Commission's conclusion here rests

squarely in that area where administrative

judgments are entitled to the greatest amount
of weight by appellate courts. It is the prod-

uct of administrative experience, appreciation

of the complexities of the problem, realization

of the statutory policies, and responsible treat-

ment of the uncontested facts. It is the type

of judgment which administrative agencies are

best equipped to make and which justifies the

use of the administrative process * * *

Whether we agree or disagree with the result

reached, it is an allowable judgment which we
cannot disturb.

See also S. E. C. v. Central-Illinois Securities Corpo-

ration, 338 U. S. 96 (1949) ; American Power & Light

Co. v. S. E. C, 329 U. S. 90, 112-13 (1946) ; Hoisted

v. S. E. C, 182 F. 2d 660 (C. A. D. C, 1950), certio-

rari denied 340 U. S. 834.

Assuming that the Commission's decision in the

instant case does represent, which we dispute, a
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Btricter rule than applies to fee allowances iii bank-

ruptcy, there is nevertheless a far stronger basis here

for allowing Latitude for the Commission to fashion

new standards than existed in the Chenery eases. The

heart of the controversy in the Chenery cases was over

the propriety of retrospective sanctions for conduct

which, according to the majority of the Supreme Court

in the first Chenery case, was not proscribed by any

antecedent rule including the equity precedents relied

on by the Commission (see 318 T T
. S. at 88-89). The

Commission was there regarded as plowing new

ground in creating a new exception to the norma]

rule which permits corporate managers of a solvent

company to purchase securities of their company for

their individual profit. Cf. Manufactures Trust Co. v.

Becker, 338 U. S. 304 (1949). Here there is no

novelty in the rule, recognized by the district court

as well as the Commission, that an attorney owes

undivided allegiance to his client, and the Commis-

sion's jurisdiction to approve reorganization fees

necessarily submits to its retrospective evaluation the

conduct of the person claiming a fee.

The Commission's jurisdiction to approve the fee

of a committee or its counsel is an undisputed aspect

of the Commission's power under Section 11 (e) to

hear and pass upon plans for corporate reorganiza-

tion. To encourage adequate representation of all

interests and full exploration of the issues in such

reorganizations, it is the Commission's practice to

require the companies undergoing reorganization to

pay reasonable fees to all interested participants who
request compensation from the reorganization estate
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for services in aid of or beneficial to the reorganiza-

tion process. See In re Electric Bond <& Share Co.,

80 F. Supp. 795, 798 (S. D. N. Y. 1948), cited with

approval in Hoisted v. S. E. C, 182 F. 2d 660 (C. A.

D. C., 1950), certiorari denied 340 U. S. 834. In addi-

tion the Commission is given express power to require

that reorganization fees be subjected to its approval

notwithstanding provisions which might otherwise

subject such fees to judicial discretion. See Section

11 (f). The Hoisted case upheld the Commission's

power to restrain a committee from soliciting contri-

butions from security holders as necessary to avoid

circumvention of the Commission's jurisdiction over

fees, the court stating (at page 665) :

What is really in issue in this case is not

representation; it is fees. True it is that the

extent and quality of representation may be

intimately related to the size of the representa-

tive 's fee. But we cannot conclude from this

that every group in a reorganization must be

allowed unlimited fees. Protection of investors

requires a different standard, and Congress has

so decreed. The express provisions of section

11 (f), quoted above, give the Commission
direct control over the fees to be allowed in

enumerated proceedings under the Act.

We cannot ignore this provision, or invite its

evasion.

From its experience in handling the problem of

attorneys' fees the Commission has determined that

the highest standards must be met if the interests of

public security holders are to be protected. Enforce-

ment of the highest standards is especially important
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in the case of attorneys who represent stockholder

eomtnittees, since the stockholders are generally scat-

tered and in no position to supervise the attorney's

conduct. The Commission believes that if in the cir-

cumstances of this case it is required to grant some

allowance to Oogan, as the district court directed, it

would encourage attorneys who undertake to act as

fiduciaries to place their own interests ahead of the

interests of their clients since, if their self-interest

is discovered, they may lose only part of the fee they

would otherwise he awarded. Thus, to require the

Commission to measure in money the effect of repre-

senting conflicting interests can only result in the

"disintegrating erosion" of the fiduciary standards

which the Commission considers vital to its effective

administration of the Act. See Wendt v. Fischer, 243

N. Y. 439, 443-444, 154 N. E. 303, 304 (19126).

II

The Commission and the Court below properly approved as

fair and equitable the provisions in the plan for (1) the

payment by Market Street to Standard Gas of the sum
of $512,500 in settlement of Standard Gas' claim on open

account against Market Street, and (2) the release of Market
Street's cross-claim against Standard Gas and its subsid-

iaries, including Standard Power, for the profits realized

by them on the fees charged to Market Street for manage-
ment services from 1926 to 1935

As shown above, Market Street's initial plan pro-

vided, inter alia,, that the open account, which at June

30, 1948, amounted to $990,832 according to the books

of Market Street and. $1,132,691 according to the

books of Standard Gas, was to be settled by a net

payment of $512,500 by Market Street to Standard
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Gas, and that Market Street and Standard Gas were

to exchange releases of any liability "for any cause

whatsoever" (P. R. 30-31). The principal basis for

the reduction of Standard Gas' claim against Market

Street, as developed in the investigation before the

Commission, had been a showing that Market Street

had been overcharged for management services from

1926 until passage of the Holding Company Act in

1935. While the Commission made no finding as to

the total amount of the overcharges, Cogan claimed

that the overcharges amounted to about $1,200,000, in-

cluding interest (see T. R. 727).

Standard Power as a parent company having a

stock interest in Standard Gas, while not directly in-

volved in the settlement negotiations, was affected

along with public security holders of Standard Gas,

by any concessions made by Standard Gas in the settle-

ment. Prior to the Commission's disapproval of

the Cogan fee, there was no intimation that Cogan

regarded Market Street as having a claim against

Standard Power which would survive the settlement.

Immediately after Commission disapproval as ex-

pressed in the findings of September 30, 1949, Cogan

started a derivative suit on behalf of Market Street,

seeking to charge Standard Power with so much of

the profits from the services rendered to Market

Street as were traceable to Standard Power. To

obviate any uncertainty as to whether such suit was

already precluded by the plan it was amended to

provide for a release of all " liability, past or present,

of Standard [Gas] and its subsidiaries, including

Standard Power and Light Corporation, a Delaware
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corporation (presently the parent of Standard), to

Market Street for any cause whatsoever" (P. R. 96).

It is the plan as so amended which both the Com-

mission and the district court approved as fair and

equitable, and the principal issue posed by Cogan's

and Jones' appeals is whether this was error. A sub-

sidiary issue is whether the Commission's approval

of the plan as so amended, or Cogan's objections to

the plan as so amended, are consistent with their

respective prior positions in which Cogan supported

the settlement in the form substantially approved by

the September 30, 1949, findings. The Commission

held and the district court agreed that the compromise

with Standard Gas necessarily implied under the cir-

cumstances a full settlement of all claims of Market

Street growing out of the Byllesby Engineering serv-

icing arrangement.

The Commission opinion approving the settlement

in the initial plan which provided for an exchange

of releases by Market Street and Standard Gas

(without any reference therein to the subsidiaries of

Standard Gas) was based upon the following con-

siderations. Pursuant to a management contract be-

tween Market Street and Byllesby Engineering, Market

Street was charged $1,562,500 for supervision fees

from 1926 to 1985 (P. R. 50-51). Of this amount

about $375,000 was paid to Samuel Kahn for his

services as the president of Market Street and the

balance of $1,187,500 for other services under the

contract (P. R. 51-52). The Commission, while ob-

serving that "some services were rendered and were

valuable" was unable to determine from the record
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the exact nature or extent of those other services

(see P. R. 147), and found upon the basis of the

record that Market Street was grossly overcharged

for the services which it received (P. R. 55) .

27 But-

tressing this finding was the fact noted by the Com-

mission that Standard Power, which directly or

indirectly controlled Market Street from 1926 to 1930

(T. R. 434-35) and was then itself a subsidiary of

Standard Gas, received from Byllesby Engineering

$270,000 out of the $675,000 in fees collected from

Market Street during that period pursuant to agree-

ments between Standard Gas and associate companies

which provided that the profits on the supervision

fees should go to Standard Power (T. R. 584; P. R.

52-53).

The open account per books of Market Street
28

represented $231,250 of unpaid management fees

which were either paid or assumed by Standard Gas

in 1932 and 1933, $478,095 of unpaid cash advances

by Standard Gas (out of a total of $784,000 of cash

advances from 1931 to 1935), and unpaid interest.

Of the total of $784,000 of cash advances, $700,000

represented loans made in 1931, 1932, and 1933 to

27 Since the settlement was reached during the course of the

hearings, Standard Gas reserved the right in the event the settle-

ment was not approved to proceed with its own investigation into

the cost of the services rendered by Byllesby Engineering under
the management contract (P. R. 53). Cogan conceded the pos-

sibility of a larger recovery by Standard Gas in a suit since it is

"in a position to offer evidence of value of the services which were
rendel•ed

,,

(P. R. 195; see P. R. 221).
28 A summary of the principal charges and credits in the open

account as of December 31, 1947, as shown on the books of Market
Street, appears at P. P. 54. See also T. R. 1-D-E.
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service Markel Si red's bonded Indebtedness, and

$84,000 was an advance in 1935 to enable Market

Street to pay managemenl fees to Byllesby Engineer-

ing (P. B. 55).

The Commission in examining the various aspects

of the settlement observed thai the problem was es-

sentially "one of appraising whether the 'give-up'

by Standard [Gas] of all of: the open account, except

an amount which approximates the balance of cash

advances for bond servicing plus interest, results in

a fair settlement" (P. \l. 55-56). The Commission

considered the desire of all the participants in the

proceedings to settle, the value of prompt disposition

in an enterprise where " expenses can be expected to

exceed income," and the cost to the prior preference

stockholders of protracted proceedings and litigation

(P. R. 56 ),"
9 and concluded that while "it is impos-

sible to pin-point a fair settlement and a range is

the best that can be achieved * * * $512,500 falls

within the realm of fairness * * *" (P. R. 57).
29a

As we noted above, after the Commission's findings

and opinion of September 30, 1949, Cogan on Octo-

29 See, for example, Cogan's brief filed with the Commission in

behalf of the Van Kirk Committee in support of the initial plan

which stated (P. R. 190) : "Settlement at this time will facilitate

the orderly liquidation of Market Street Railway Company, will

determine to a degree the probable distribution per share of prior

preference stock, and will tend to minimize the time within which

such liquidation can be completed and thereby save some operating

expense."
29a The propriety of resolving similar issues by a settlement em-

bodied in a plan under Section 11 (e) of the Act, rather than

litigating them to a final conclusion, is not in dispute. See In re

North American Light <& Power Co., 170 F. 2d 924 (C. A. 3, 1948) ;

In re Electric Power <& Light Corporation., 176 F. 2d 687 (C. A.

2,1949).
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ber 14, 1949, instituted a suit in the United States

District Court for the District of New Jersey in the

names of the surviving members of the Van Kirk

Committee, but without their approval or advice

(P. R. 225-26), and in the name of Jones, to re-

cover on behalf of Market Street the $270,000 received

by Standard Power from 1926 through 1929,

together with interest thereon. Thereafter, an

amended plan was filed by Market Street in con-

formance to the Commission's opinion, omitting the

provision for a fee to Cogan and, because of the

New Jersey suit, providing for a release not only of

Standard Gas but of its subsidiaries.
30 At the Com-

mission's hearing on January 16, 1950, on its order

to show cause why the plan as amended should not

be approved, Cogan took the position that the settle-

ment was intended to cover only the open account

due from Market Street to Standard Gas as it ap-

peared on the books of Market Street and not the

overcharges for services rendered to Market Street

prior to the beginning of that open account on Mar-

ket Street's books in 1931 (T. R. 404). He argued

that while the service charges for the years 1926

through 1929 were considered in the Commission's

investigative proceedings (T. R. 404), and "even

though our discussion, including overcharges, went

30 As we have seen, the Commission on March 9, 1950, approved
this plan on condition that it be amended to provide clearly for a

release of Standard Power, and such amendment was ultimately

filed and the plan as so amended, approved. The Van Kirk Com-
mittee declared its support of the plan as amended to provide such

a release, and announced it was discharging Cogan as counsel for

the Committee (P. R. 227-28)

.
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back to 1926" (T. R. 439), they were not reflected in

the open account on Market Street's books which

was made up of charges and credits entered in 1931

and subsequent years and consequently were not in-

cluded in the settlement (T. R. 406-7, 438-39). He

asserted that the terms of the settlement as first sub-

mitted to the Commission, before incorporation in the

Section 11 (e) plan, contained no reference to a gen-

eral release of Standard Gas (see T. R. 396-97, 424),

and that while he had made no specific objection to

a general release of Standard Gas as proposed in the

initial plan which he supported (T. R. 244, 247, 427),

he was now opposed to a release of either Standard

Gas or Standard Power (T. R. 427-29).
31

In our view, there is no substance to his arguments,

and his opposition to the modified plan is nothing

more than, as characterized by the court below, "an

obstructive practice" (R. 21). Until the hearing

on the order to show cause, Cogan never disclosed

that he was attempting to preserve an independent

cause of action against Standard Power (see T. R.

405), although, as he claimed, he had discovered this

cause of action long before the Commission issued its

findings and opinion on the initial plan.
32 He offered

31 Compare, however, the later assertion by Cogan's co-counsel

that the settlement contemplated the release of Standard Gas
(R. 13). It should be noted that Cogan, in objecting to the

amended plan, was purportedly speaking as counsel for the Van
Kirk Committee, although the Commission had received a letter

from the Committee, dated three days earlier, which announced

its approval of the amended plan (T. R. 467, 473).
32 At this hearing Cogan stated (T. R. 409) :

"At the time of the last hearing before the Commission, on

December 9th [1947,] Mr. Seigel, counsel for Ladenburg, Thalman
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as an excuse for not disclosing to the Commission his

intention to bring suit against Standard Power his fear

that Paulson "might take similar action" (T. R. 439),

and on another occasion he asserted "there was no duty

to inform the S. E. C. of the proposed action against

Standard Power" (P. R. 107). This attitude on the

part of Cogan, we submit, shows a callous disregard

& Company, produced for record either two or three agreements

which had not theretofore been available for consideration and

analysis.

"After considering and analyzing these agreements, I concluded

that the $270,000 which the record showed had been paid to Stand-

ard Power & Light Corporation was no more than a participation

in monies unjustly charged to Market Street Railway Company,

and I would have the right to sue them for unjust enrichment,

since the equities between them and Market Street Railway were

such that they could not justify receiving that and the agreement

indicated they paid no consideration.

"Now, while ordinarily I would be disposed to give Standard

Gas & Electric a release, I see no reason why we should extend

the terms of the agreement as made, and give them a release and

provide Standard Power & Light Corporation with at least a

shadow of a special defense."

Compare Cogan's earlier reference, shortly after the Commis-

sion's findings on the initial plan, to a cause of action in favor

of Market Street against an unnamed defendant:

"And the final reason [for recommending to Van Kirk that he

accept the proposed settlement! was that I had concluded a good

cause of action existed in favor of Market Street Railway Com-

pany, which I would assert at an appropriate time, and which

would result in Market Street Railway Company actually finish-

ing up by saving a figure approximately equal to the full amount

of the open account, which was asserted by Standard Gas & Elec-

tric Company." Cogan Memorandum to S. E. C. re Request for

reargument, Oct. 11, 1949 (P. R. 221)

.

It is significant that Cogan now objects to a release of Standard

Gas because of a claimed right of action against Standard Power,

yet did not object to the provision for such a release in the original

plan although presumably aware at that time of that alleged cause

of action.
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of his obvious duty as a volunteer undertaking the

representation of a stockholders' committee in a Sec-

tion 11 proceeding before the Commission to make

full disclosure to the Commission of all relevant facts,

especially his alleged intention to preserve a cause of

action after a settlement which, as we show below, he

admittedly negotiated on the basis that it covered all

claims arising out of the overcharges for management

services. As stated by the district court in this con-

nection (T. R. 741) :

I don't think it would be in the interest of

justice at this stage now to even urge the court

here to conclude that the tricky deal the attor-

ney for the objecting parties thought he was
making might be eventually sustained.

Prior to the disallowance of his fee, Cogan's entire

participation in the proceedings before the Commis-

sion was inconsistent with any intent to save a cause

of action until after approval of the plan. The,

record shows that he brought before the Commission

detailed facts and circumstances surrounding the man-

agement services rendered to Market Street by Byllesby

Engineering during the entire period from 1926 to 1935,

including the roles played by Standard Gas and Stand-

ard Power. It was at his request, as counsel for the

Van Kirk Committee, that the Commission ordered the

public investigation into the relationships among Mar-

ket Street, Standard Gas, and Byllesby Engineering,

and an examination and analysis of the service charges

paid by Market Street during the entire period of its

history as a company in the Standard Gas system.

H. C. A. Release No. 7425 (May 20, 1947). He put

into evidence numerous documents and schedules and
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a mass of correspondence relating to the whole period

from 1926 to 1935, and most of this material was

secured by him as a result of subpoenas issued by the

Commission at his request (T. R. 9-10, 13-14; P. R.

91-92, 154-67). In his examination of witnesses, his

colloquies with the trial examiner, and in oral argu-

ment, he directed his questions and his remarks to the

11 fraud" perpetrated against Market Street from

1926 to 1935 and to the diversion to Standard Power

of profits on the overcharges for services rendered to

Market Street from 1926 through 1929 (T. R. 1-A,

B, E, F, I, J, K, O, T, W).33 He referred to Lea

Rosen's answer, as intervenor, to the complaint filed

by Standard Gas in its action on the open account, as

charging that Standard Gas by virtue of its control

of Market Street had caused Market Street to pay

excessive fees for services from "1924 to 1935," but

he then gave no indication that the alleged set-off

should be limited to the years 1930 to 1935 (T. R.

344—45). Thus, the Commission in appraising the

fairness of the settlement necessarily considered all

the service fees paid by Market Street to Byllesby

Engineering from 1926 to 1935, and particularly noted

that $270,000 of such fees was paid over by Byllesby

Engineering not to its own parent, Standard Gas, but

to its then co-subsidiary, Standard Power.34

33 Cogan also considered pertinent to the issues a possible

diversion of some of the profits to Kahn while president of

Market Street and to other officers of companies in the Standard
Gas system. However, as far as we know, no action has been
instituted against any of them (T. K. 1-K-M, R-S).

34 Cogan can hardly be heard to complain of the Commis-
sion's assumption in its initial findings that a release of Stand-
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While the Commission did not specifically consider

a possible cause of action for unjust enrichment

against Standard Power, nor hold a formal hearing

thereon, as Cogan argued in the district court (T. R.

722), the subject matter of that cause of action,

namely, the overcharges paid by Market Street from

1926 through 1929, and the fact that Standard Power

received them, were fully developed at the Commis-

sion's investigatory hearing, at its hearings on the

initial plan, and at its hearing on the order to show

cause why the plan as amended to provide a release

of the subsidiaries of Standard Gas as well as Stand-

ard Gas should not be approved.35 Cogan admitted

at the hearing on the order to show cause that the

record "covers all transactions had between Market

Street Railway Company and Standard [Gas] and

its affiliates, in so far as they were presented as evi-

ard Gas would effectively dispose of all causes of action arising

out of the overcharges since 192G, in view of the fact that

Cogan frequently charged, in papers filed with the Commission
before the settlement, that Standard Gas had controlled Market
Street since 1925 and was responsible for all the overcharges

(P. R. 125-26, 140, 148, 151, 153, 163). Indeed, he repeated the

charge in the district court in connection with Standard Gas'

suit on the open account, after the settlement was reached, with

full realization of the diversion of profits to Standard Power
(P. R. 171, 176-77, 178).

85 Cogan objected below to the Commission's calling the argu-

ment on the order to show cause a ''hearing*' (P. R. 106-107).

It should be noted that after presenting his argument at that

"hearing," Cogan took the stand and swore to the truth and
correctness of the "factual statements" in his argument (T. R.

457-466), and was then cross-examined on other matters (T. R.

468-473).
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dence" (T. R. 404) ,

36 In view of the completeness of

the Commission's findings issued in comiection with

the plan and the amendments thereto, and the ex-

tensive administrative record, we cannot understand

how a formal hearing on this question could have

added anything of significance to the record in this

proceeding.

Cogan's argument, in connection with the charge

that he was subject to a conflict of interests, that

there was in fact arm's-length bargaining between

himself and the representatives of Standard Gas, is

inconsistent with his admission that he had mental

reservations with respect to the coverage of the settle-

ment which he did not communicate to Standard Gas.

In any event, as previously indicated, the record

afforded the Commission sufficient information upon

which it could and did determine independently

whether a settlement which purported to embrace

the open account and the overcharges on service fees

during the entire period from 1926 to 1935 was fair

and equitable. It is therefore immaterial whether

or not Cogan intended in his negotiations with Stand-

ard Gas to settle all claims which Market Street might

have against Standard Gas and its subsidiaries, in-

cluding Standard Power.

36 And see Cogan's statement in an affidavit in support of the

settlement filed in March 1948 in Standard Gas c& Electric Com-
pany v. Market Street Railway Company (at P. R. 178) :

"This affidavit is made solely for the purpose of supporting the

proposed settlement and in the hope that it will provide the Court
with enough facts to warrant the Court in accepting the proposed

settlement without further proof.'''' [Emphasis supplied.]
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The record shows, however, and the district court

found that Cogan as well as Standard Gas in fact did

intend to negotiate for a settlement on the basis of

Market Street's cross-claim for the overcharges it

paid to Byllesby Engineering from 1926 to 1935, ir-

respective of which company received the benefit of

those overcharges (T. R. 739-40). In an affidavit filed

by Cogan in March 1948 in the action of Standard Gas

against Market Street on the open account, for the

purpose of supporting the settlement (P. R. 168-79),

he listed the following factors among others which

entered into consideration in his settlement negotia-

tions : that Standard Gas had controlled Market Street

since 1925; that Byllesby Engineering was a wholly

owned subsidiary of Standard Gas ; that Standard Gas

had caused Market Street to engage Byllesby Engi-

neering; that Market Street had paid Byllesby Engi-

neering for management services between 1926 and

1935 the sum of $1,565,000 (P. R. 176-77) ; that " cer-

tain victory in the full amount off-setting the balance

claimed by Standard Gas and Electric Company on

its open account could not in any event be assured'';

and that "it would appear to serve the best interests

of all prior preference stockholders * * * to

avoid protracted litigation on the subject" (P. R.

178). Also significant is his statement in the affi-

davit "that in the event this matter actually came to

trial and was not settled and compromised, the sole

issue would be whether or not Standard Gas and Elec-

tric Company violated a fiduciary duty by causing

Market Street Railway Company to pay the manage-
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merit fees it did pay to Byllesby Engineering and

Management Corporation from 1926 to 1935 * * *"

(P. R. 171).
37 [Emphasis supplied.]

Moreover, the very nature of Cogan's opening offers

of settlement in his negotiations with Standard Gas

shows that he employed Market Street's whole claim

for overcharges as a tool in cutting down the claim

on the open account. In his initial negotiations with

Standard Gas, he demanded that Standard Gas should

cancel its entire claim of about $1,100,000, including

interest, and at his second meeting with the Standard

Gas representatives he offered to agree to a reduction

of the open account by $750,000 (T. R. 202, 337). But

he computed the amount of Market Street's set-off

against Standard Gas from 1930 to 1935 at only

$621,900, including interest.
38 The only logical expla-

37 Standard Gas' action was based on the open account per its

own books which open account, as Cogan admits, "purported to

run from 1926" (T. K. 433; see also T. R. 1-B; P. R. 139, 165,

166). Thus, Cogan's support of the settlement in that action is

somewhat inconsistent with his position that he was settling the

open account beginning in 1931 on the books of Market Street,

and that the settlement therefore did not affect Market Street's

claim against Standard Power for the profits it received prior

to 1931 (T. R. 406; see T. R. 721). In any event, it is clear

that a claim by way of set-off is not limited to the period covered

by the claim first asserted, and, in a technical sense, parties

negotiating for a settlement may, if they so intend, release a

claim of one of the parties irrespective of who may be liable

therefor.
38 Cogan computed the profit at 40% of the supervision fees

paid by Market Street during this period. He believed this per-

centage figure to be proper in the absence of proof to the contrary

(see T. R. 1-S) because the $270,000 turned over to Standard
Power amounted to 40 percent of the supervision fees paid by
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nation for these offers is that Cogan was negotiating

on the basis of a cross-claim not only of $621,900,

including interest, covering the period 1930-1935 (as

computed by Cogan), but also of $270,000 turned over

to Standard Power from 1926 through 1929, with

interest of about $355,000, for a total cross-claim of

over $1,200,000 (T. R. 525, 727).
39 As Cogan argued

in the district court (T. R. 727-28, 729)

:

* * * When we started talking settlement

with the Standard Gas & Electric Company it

was on the basis of all of the overcharges which

Standard Gas had made from 1926 to 1935 and

that was a million and a half less 40 percent

of a million and a half which would run up to

$1,200,000, and when Russell Van Kirk and I

had our first conference with Standard Gas and
Electric Company at the suggestion of Standard

Gas, that is, following the one that Van Kirk
had alone with Crowley, we asked for the elim-

ination of the entire open account, which in

our estimation, would have eliminated any claim

or cause of action trying to collect from Stand-

ard Power & Light Corporation. The same
thing was true when I offered to give Standard

$300,000. I would say that that was a fair and

Market Street during the earlier period, 1926 through 1929 (T. R.

723-24)

.

39 As stated in Cogan's petition on behalf of the Van Kirk Com-
mittee, dated March 21, 1947, requesting the Commission to direct

an investigation into the validity of the open account: "* * *

petitioners claim and allege that if given proper credit for

the fraudulent management fees charged against Market

Street * * * the amount thereof would serve to offset the

entire open account from Standard Gas * * *" (P. R.

125-26)

.
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reasonable settlement on all of the overcharges

for all of the time.

When we got to the point when Russell Van
Kirk had about a month to live [he died about

a month after the settlement which was reached

on December 6, 1947] and he was the only active

member of the committee, the other two being

no more than practically dummies, after the

Commission findings in the record without

giving them any fee [September 30, 1949], I

was in the position where it was desirable to

settle the open account with Standard and
assert the cause of action which I know existed

against Standard Power * * *.

* * * The fact that they [counsel for

Standard Gas] thought they were getting rid of

an obligation of $1,200,000 for the amount
which I was willing to settle the open account

for is up to counsel if they did not see fit to

protect themselves at the time * * *.

Now, even assuming that the S. E. C. is cor-

rect in quoting my testimony and that I in-

dicated * * * an intention to settle for all

of the overcharges which Market Street Rail-

way was entitled to collect from anybody or

from Standard Gas & Electric Company, I

might still have felt at that time that I still

had a cause of action in Standard Power &
Light.

40

40 In this connection it should be noted that Cogan supported the

initial plan which provided for the liquidation and dissolution

of Market Street, although no mention was made in the plan of

any additional claims by Market Street (see T. R. 605), and that

he blamed Paulson's separate negotiations with Standard Gas
as "the prime cause for the failure of [his own] negotiations to

eliminate the whole or most of the open account" (T. R. 431).
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Thus, by objecting to a release of Standard Power,

Cogan in effect seeks a double recovery of the profits

turned over to Standard Power.

CONCLUSION

The order of the court below in No. 12,716, insofar

as it finds that the Commission's disapproval of any

provision in the plan for counsel fees for William J.

Cogan is not supported by substantial evidence, and

remands the proceeding to the Commission for the

purpose of approving a reasonable allowance for

Cogan although in a lesser amount than would other-

wise be payable to him, should be reversed.

The remaining provisions of the order of the court

below in No. 12,716, and the order of the court below

in No. 12,813 should be affirmed.

Respectfully submitted.
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1. Statement of Basis of Jurisdiction

This is an application by the Securities and Exchange

Commission to the District Court, Northern District of

California, Southern Division, to enforce and carry out a



plan of reorganization, and thereafter a further application

to said Court to enforce and carry out "Step One" of an

amended plan of reorganization of Market Street Railway

Company, a California corporation.

Jurisdiction of the said District Court is had pursuant to

the provisions of Section 11(e) and 18(f) of the Public

Utility Holding Company Act of 1935, 15 U. S. C. A., Sec-

tion 79k(e), 79r(f).

The District Court remanded the matter to the Com-
mission for further action in accordance with its opinion.

Upon presentation of the amended plan containing what
were designated as Step One and Step Two, the District

Court entered its order of enforcement concerning Step

One.

Two separate appeals were taken from the order of

remand, which was not complied with.

An appeal was taken from the enforcement order.

The appeals herein are founded on Section 128(a) of the

Judicial Code, as amended (28 U. S. C. A. Section 225).

2. Counter Statement of the Case

On May 20, 1947 the Securities and Exchange Commis-
sion, at the request of Russell M. Van Kirk, et als., a Com-
mittee for the Prior Preference Stockholders of Market
Street Railway Company and acting on the basis of other

facts set forth in a petition and an amended petition filed

on their behalf, issued its notice and order for public in-

vestigatory proceedings pursuant to Sections 11(a), 18(a)

and 18(b) of the Public Utilitv Holding Company Act of

1935.

The order stated that evidence would be received in

the public hearings concerning (inter alia) the origin and
status of an open account now on Market Street's books in



favor of Standard Gas and Electric Company, which ap-

parently had its origin in certain charges for services made
by Public Utility Engineering and Service Company, a

service company subsidiary of Standard Gas and Electric

Company.

Thereafter public hearings were had and evidence re-

ceived in the course of said investigation until December

9, 1947 when the investigative proceeding was closed, sub-

ject to further call by the Hearing Officer or the Com-
mission.

On January 20, 1947, prior to the issuance of the Com-
mission's notice and order for said public investigatory

proceedings, Standard Gas and Electric Company had in-

stituted an action against Market Street Railway Company
in the United States District Court for the Northern Dis-

trict of California, Southern Division (Civil Action, File

No. 26807-R), based on an alleged ojoen account indebted-

ness between the companies and seeking judgment for

$1,069,063. Market Street Railway Company filed an an-

swer which admitted an indebtedness of $948,439.01.

Subsequent to the issuance of the Commission's notice

and order for hearing, and on June 2, 1947, Lea Rosen,

a prior preference stockholder of Market Street, sought

leave to intervene as a party defendant in the District

Court action on behalf of herself and all other prior

preference stockholders similarly situated. The Court

granted her request. She thereupon filed an answer in

intervention which denied that Market Street was indebted

to Standard Gas and Electric Company in any amount and

as an affirmative defense, averred certain facts in connec-

tion with the services performed for Market Street which

she contended required subordination of the claim of

Standard Gas and Electric Company to that of the prior

preference stockholders. Lea Rosen also sought and re-

ceived the right to intervene in the Commission proceeding.



Standard Gas and Electric Company challenged Com-

mission jurisdiction by motion to dismiss the application

of the Van Kirk Committee; to vacate the Commission's

order of May 20, 1947 or in the alternative to stay the

proceedings before the Commission until disposition of the

District Court action and finally it urged that if the motion

was denied in all respects that the proceedings be had

in San Francisco. After oral argument on July 23, 1947

the Commission denied the motion in all respects, di-

rected the hearing officer to convene the hearing forth-

with on July 23, 1947. After receiving into evidence a num-

ber of exhibits introduced by the staff of the Commission

over the objection of Standard counsel, the hearing officer

at the request of Standard adjourned the hearing to August

6,1947.

On August 1, 1947 the Commission issued its memoran-

dum opinion and order denying the motion in all respects

and expressly reaffirming and continuing in effect the

provision contained in its order of May 20, 1947 which re-

strained Market Street Railway Company from making

any payments to Standard Gas and Electric Company
' 'without prejudice to the right of Standard or Market

Street to request approval of any specific proposal re-

specting payments."

Standard Gas and Electric Company then filed in the

United States Circuit Court of Appeals for the Third

Circuit a petition under Section 24(a) of the Public Utility

Act of 1935 to "review an order of the Securities and

Exchange Commission, dated July 23, 1947" (actually only

oral). A stay of the proceedings and of the Commission

orders of May 20, 1947 and July 23, 1947 was also sought,

based on alleged lack of jurisdiction because of the exist-

ence of the District Court action. The motion was denied

and the stay refused.

The Commission had argued to the Court that it is cer-

tainly warranted in investigating to determine whether or



not it should take action with respect to an intercompany
claim disputed l>\ public security holders hut substantially

conceded by the alleged debtor company.

The Commission opinion dated August 1, 1047 pointed

out that the scope of the issues involved in its inquiry is

not necessarily co-extensive with those presented in the

pending litigation; that in certain respects the Commis-
sion proceeding may he regarded as antedating in point

of time the court proceedings; and that the specific chal-

lenge to the intercompany claim urged upon the Com-
mission on behalf of public security holders of Market

Street, and tlie issuance of the Commission's order for

investigation thereon, antedated any substantia] adversary

litigation in the District Court.

The Commission memorandum to the Circuit Court in

substantiating the above statement said: Thus a1 the

time of the order for investigation Market Street had

admitted over 90% of the amount of the claim and it was

only after the Commission's investigation had commenced
that Lea Rosen intervened in the District Court proceed-

ings for the purpose of defending against the balance of

the claim.

As above mentioned the investigative proceeding termi-

nated on December !), 1D4-7 at which time counsel for Stand-

ard Gas and Electric Company announced on the record

of the Securities and Exchange Commission that a set-

tlement had been reached which included the statement:

"Standard will accept $550,000 as full liquidation of

the open account carried on the books of Market

Street."

In January, L948 Standard Gas and Electric Company
and Market Street Railway Company joined in a petition

to the Securities and Exchange Commission requesting

that the Commission vacate its order enjoining payments



by Market Street to Standard Gas and Electric Company
and permit the settlement of the action in the District

Court. No action was taken by the Commission on that

petition.

A petition executed by Standard Gas and Electric Com-
pany and Market Street Railway Company was submitted

to the District Court in March 1948. Both said petitions

contained the following language

:

"Standard and its counsel discussed with Members
of the Van Kirk Committee and with its counsel and

with counsel for Rosen a settlement of Standard's

claims against Market Street and a dismissal of the

other trial of the proceedings pending before this

Court and before that Commission to the end that

the open account indebtedness of Market Street to

Standard might be discharged. As a result of such

discussions Standard has arrived at a settlement

agreement with Market Street and the Van Kirk Com-
mittee subject to the approval of this Court and the

Securities and Exchange Commission as First: That

Market Street pay to Standard and Standard accept

from Market Street the sum of $550,000 in full pay-

ment of the open account indebtedness of Market

Street to Standard."

The Court considered the application on March 15, 1948

together with a motion made by counsel for Lea Rosen to

refer the matter to a Master to consider whether or not

the proposed settlement was adequate.

After counsel for the Securities and Exchange Com-
mission told the Court the Commission had no preference

in the matter and was entirely satisfied to have the Court

dispose of the matter he told the Court that the Commis-

sion could take jurisdiction and itself dispose of the matter.

It was then referred back to the Commission.



The Commission thou indicated to Standard (ias and

Electric Company thai it wished a plan to be filed by or

on behalf of Market Street Railway Company pursuanl

to the provisions of Section 11 (e) of the Pnblic Utility

Holding Company Act of L935 requesting the approval of

the Commission of a plan of recapitalization of the Com-
pany, for the alleged purpose of enabling said Company
to comply with the provisions of Section 11 (l>) of the

Aet.

Such a plan was filed with the Commission on or about

April 22, 1948.

Hearings were had on the said plan which primarily

involved no more than the settlement arrangement, and

the order which directed the hearing consolidated the

record of the investigation which had been had and the

record which was to be made on the question whether the

plan was fair and equitable and conformed with the stand-

ards of the Act. The said hearing was held in .July, 1948

and oral argument was had before the Commission on

November 30, 1948 and the Commission issued its Findings

and Opinion on September 30, 1949.

The Commission then denied a reargument which had

been requested by William J. Cogan by telegram of Octo-

ber 3, 1949, followed by letter and memorandum of Octo-

ber 10, 1949.

An action was started in the United States District

Court District of New Jersey on October 14, 1949 by

Charles T. Jones (a prior preference stockholder of Market

Street Railway Company since 1923) and in the name of

the Van Kirk Committee on behalf of Market Street and

against Standard Power and Light Corporation to recover

$270,000 with interest from 1926-1929 on said sum to

date and the Commission was informed by letter dated

October 21, 1949 of such action.
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The theory of the action was that Standard Power and

Light Corporation was the immediate owner of 39.67% of

the voting stock of Market Street and in control; that

during 1926, 1927, 1928 and 1929 it violated a fiduciary

duty by receiving from a management company the profits

resulting; from management services.

The open account on the books of Market Street with

Standard Gas and Electric Company started in 1931;

Standard Gas and Electric Company became the immediate

owner of the aforesaid 39.67% of the voting stock of

Market Street by transfer from Standard Power and Light

Corporation on January 7, 1930 and between 1930 and

1935 it was Standard Gas and Electric Company which

received the profits resulting from management services

charged to Market Street Railway Company.

By its opinion of September 30, 1949 the Commission

stated it could find the total amount of the proposed set-

tlement to be fair and equitable to all concerned provided

compensation to Cogan was eliminated with such sum
reducing the payment to be made to Standard Gas and

Electric Company from $550,000 to $512,500 (the net

amount it was to receive under the plan as presented)

;

also with the Van Kirk Estate to receive $7,500 instead of

the $25,000 provided by the plan; also with an allowance

of $5,000 to be payable to Milton Paulson and his

associates.

Following the notification sent the Commission on Octo-

ber 21, 1949 a conference was had between two staff mem-
bers and Messrs. Hansen and Appel, the latter two being

respectively counsel for Standard Gas and Electric Com-

pany and Market Street Railway Company, on ways and

means to dispose of the New Jersey action against Stand-

ard Power and Light Corporation. It was decided at said

conference that in preparing the amended plan in ap-

parent compliance with the Commission opinion of Septem-



ber 30, 194!) reference should be made to the existence of

the action againsl Standard Power and Light Corporation.

It was also decided to include a provision to give a release

to Standard (Ins and Electric Company and it- subsidi-

aries, which would eliminate Standard Power and Lighl

Corporation since during L926-1929 that was its status.

An amended plan was filed by Market St feet Railway

Company on December 14, L949 with the above changes.

On January (J, L950 the Commission issued an order to

show cause why the amended plan should not be approved.

The order was made returnable on January 16, L950.

Apparently the Commission was not aware that the

amended plan was providing for a release of the subsidia-

ries, since among other recitals in its order to show cause

it sets fortli that Market Street bad filed its amended plan

"in accordance with the aforesaid findings and opinion

of the Commission".

A copy of the amended plan dated December 8, L949

and fded as aforesaid on December 14, 1949 was not mailed

to William J. Cogan until some time in January, 1950 and

then only after written request to Samuel Kabn.

On the return day of the said order to show cause

January 1G, 1950 Murray Taylor, Attorney for Standard

Power and Light Corporation appeared and expressed his

interest in securing the "release" and several others in-

terested in railroading the proceeding were present or

sent communications, the staff wanted agreements placed

in the record which had not been previously offered and

at the same time took the position that the hearing was

only a show cause for argument from which the Commis-

sion could conclude whether or not to have an open hear-

ing. "William J. Cogan stated in detail the errors of omis-

sion and commission included in the Commission opinion

of September 30, 1949 and under oath reaffirmed them.
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while Cyril Appel, counsel for Market Street under oath

stated he had been requested by Helmer Hansen, Counsel

for Standard Gas and Electric Company to add the pro-

vision for the release of subsidiaries. There was no

contradiction of this testimony and none has been had

since that date.

On March 9, 1950 the Commission made its supplemen-

tal findings. Its only acknowledgment of the extensive

analysis and criticism of its initial Findings (included in

R. 386-477), as made on January 16, 1950, is to beg the

question by referring to its manner of disposition of the

issues involved in one of the North American Company
(Holding Company) cases. By no stretch of the imag-

ination can this case be considered as similar to the

instant case and the issues involved are in no way anal-

ogous.

The Opinion of March 9, 1950 suggested as desirable,

an amendment to the Plan to provide for "Release" of

Standard Power and Light Corporation, and Market Street

Railway Company was invited or requested to so amend

its Plan.

On April 6, 1950 the Commission was informed by

Samuel Kahn, President of Market Street Railway Com-

pany and its principal executive officer since 1926, that

the Board of Directors of Market .Street carefully con-

sidered the Supplemental Findings and Opinion of the

Commission dated March 9, 1950 and unanimously adopted

a Resolution not approving the proposed amendment to

the Amended Plan for liquidation and dissolution of Mar-

ket Street Railway Company.

On April 18, 1950 the Commission made an order which

quoted the resolution of the Board of Directors of Market

Street not to amend the Amended Plan and which sets

forth that at the request of Graham-Newman Corpora-
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tion, a prior preference stockholder of Market Street

Railway Company, with LO,000 shares (of which 5,500

shares were bought after the investigatory proceeding

was started ) ( Note added), the time within which the said

amendment to the amended plan might be filed was ex-

tended to May 15, L950 so as to permit the reconsidera-

tion by the Board of Directors of Market Street, after the

annual meeting of said Company scheduled to be held on

April 26, L950.

The Commission authorized Graham-Newman Corpora-

tion to solicit proxies from the Larger stockholders (whom,

parenthetically, likewise had acquired the whole or the

major portion of their shares after the proceedings

started), and at said annual meeting of stockholders three

Graham-Newman representatives and two Standard Gas

and Electric Company representatives were elected as

Directors and the old board was superseded.

The new Board motivated by the personal interest ( K.

573) voted an amendment to the amended plan to provide

for a "Release" to Standard Power and Light Corpora-

tion and tiled such amended plan forthwith, and the Com-
mission approved said Plan as amended, by its order dated

May 8, 1950 and on the same date the Commission insti-

tuted a proceeding in the District Court of the United

States Northern District of California, Southern Division,

Civil action, File No. 25)7l) .'> and requested an enforcement

order pursuant to Sections 11(e) and 18(f) of the Public

Utility Holding Company Act of 193:).

A hearing was held before the Honorable Louis E.

: Goodman, District .Indue, on duly 6th and 7th, 1950.

I By order dated July 11, 1950, the District Court found

that the plan was fair and equitable and appropriate to

effectuate the provisions of Section 1.1 of the Public Utility

Holding Company Act of 1935, except that the Commis-
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sion's disapproval of a fee for William J. Cogan was not

supported by substantial evidence and the proceeding was

remanded to the Commission for the purpose of fixing an

allowance to William J. Cogan and for reconsideration

of the allowance provided in said plan for Wilton Paulson

and his associates.

On August 7, 1950 the Commission filed a notice of

appeal to the United States Court of Appeals for the

Ninth Circuit, appealing from those portions of the said

order dated July 11, 1950 which found that the Commis-

sion's disapproval of a fee for William J. Cogan was not

supported by substantial evidence and that the Amended
Plan, insofar as it failed to provide for such fee, was

not fair and equitable and appropriate to effectuate the

provisions of Section 11 of the Act and which remanded

the proceeding to the Commission.

On September 7, 1950 William J. Cogan filed a notice

of appeal, appealing from the whole of the said order

dated July 11, 1950 save and except that part which found

that the Commission's disapproval of a fee for William

J. Cogan was not supported by substantial evidence and

that the Amended Plan, insofar as it failed to provide for

such fee, was not fair and equitable and appropriate to

effectuate the provisions of Section 11 of the Act and

which remanded the proceeding to the Commission for the

purpose of fixing an allowance to William J. Cogan.

On September 15, 1950 Charles T. Jones, a holder and

owner of ten shares of prior preference capital stock of

Market Street Railway Company since December, 1923

filed a notice of appeal from the same part of the order

of July 11, 1950, as theretofore appealed from by William

J. Cogan.

On September 1, 1950 the new management of Market

Street Railway Company filed a Modified Amended Plan
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with the Commission, the essence of which provided for

the completion of the settlemenl with Standard Gas and

Electric Company, arranged as aforesaid and to Include

the exchange of "Releases". Distribution of some cash

to prior preference stockholders of Market Street was

pari of the plan's Step One. Step Two contemplated the

legal foes and dissolution.

The Commission held a hearing on the Modified

Amended Plan on September 29, L950, at which no testi-

mony was offered or taken.

On October 24, 1950 the Commission issued its Second

Supplemental Findings and Opinion and approved the

Modified Plan, concluded it was not inconsistent with the

Opinion of the District Court issued July 7. 1950 and found

it necessary to effectuate the provisions of Section 11 of

the Act and fail- and equitable to all persons effected. It

applied on October 24, 1950 to the District Court to enforce

and carry out the terms and provisions of Step One of

the said Plan.

On November 21, 1950 the District Court held a hearing

and entered its order of enforcement.

Both the Commission and. the District Court denied ap-

plication to stay the enforcement pending adjudication

on the appeals from the District Court order dated July

11, 1950. The cosl of a bond would he prohibitive since

loss of interest would amounl to $2,500 per month. Ac-

cordingly none could be tendered by either William J.

Oo,i!;an or Charles T. Jones.

William J. Cogan and Charles T. Jones have duly ap-

pealed from the order of the District Court dated Novem-

ber 21. 19a0.

r

ldie Court of Appeals for the Ninth Circuit lias per-

mitted consolidation of the appeals herein.
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3. Questions Involved and Specifications of Errors

The questions presented by the appeals herein are:

A. Whether the Commission and in turn the District

Court complied with statutory standards in finding the

Plan of reorganization as Modified and submitted, to be

fair and equitable to the persons involved.

B. Whether the Findings of Fact and the conclusions

of law embodied in the Initial Findings, the Supplemental

Findings and the Second Supplemental Findings made by

the Commission and accepted by the District Court are

supported by substantial evidence and were arrived at in

accordance with legal standards.

C. Whether the Commission actually asserted any jur-

isdiction over the cause of action asserted by or on behalf

of Market Street Railway Company against Standard

Power and Light Corporation in the United States Dis-

trict Court for the District of New Jersey, and if so,

whether the Commission thereafter had any adequate hear-

ing thereon.

Charles T. Jones and William J. Cogan state the fol-

lowing as their specification of errors:

Specification of Errors

The United States District Court for the Northern Dis-

trict of California, Southern Division, erred:

The District Court erred in finding that the Findings oi

Fact and Conclusions of Law embodied in the Findings

and Opinion of the Securities and Exchange Commission

dated September 30, 1949, its Supplemental Findings and

Opinion dated March 9, 1950 and its Order dated May 3,

1950, copies of which are attached to the Commission's
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Application in the proceedings herein dated May 3, 1950,

as Exhibits G, J and M respectively, are supported by

substantial evidence and were arrived at in accordance

with legal standards.

The District Court erred in finding that the Amended

Plan for Liquidation and Dissolution of Market Street

Railway Company, as modified, is fair and equitable and

appropriate to effectuate the provisions of §11 of the

Public Utilities Holding Company Act of 1935.

The District Court erred in not finding that the Objec-

tions to said Amended Plan Tor Liquidation and Dissolu-

tion of Market Street Railway Company, as modified, were

entirely justified and supported by the record of the hear-

ings before the Securities and Exchange Commission.

The District Court erred in not finding that the Securi-

ties and Exchange Commission failed, neglected and re-

fused to have a proper hearing, or any hearing whatsoever,

on the subject matter of the action brought by Charles T.

Jones on behalf of Market Street Railway Company
against Standard Power and Light Corporation in the

United States District Court, in and for the District of

New Jersey.

The District Court erred in failing to appraise the fair-

ness of the settlement arrived at between Standard Gas

and Electric Company and Market Street Railway Com-
pany on or about December 6, 1950 in the action entitled

Standard Gas and Electric Company v. Market Street

Railway Company civil action No. 26807 filed in the Dis-

trict Court for the Northern District of California, South-

ern Division, in accordance with the laws of the State of

California, apart from the Amended Plan for dissolution

of Market Street Railway Company submitted by the

Securities and Exchange Commission.

The District Court erred in authorizing and directing

release to Standard Gas and Electric Company and to
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Standard Power and Light Corporation, or either of them,

and in not finding that such release or releases were not

within the contemplation of the parties thereto.

The District Court erred in not finding that the Securi-

ties and Exchange Commission did not hold fair, impartial

or adequate hearings, as shown by and claimed in the

objections filed in the aforesaid United States District

Court by Charles T. Jones and William J. Cogan.

The District Court erred in not finding that the Securi-

ties and Exchange Commission failed, neglected and re-

fused to have a proper hearing, or any hearing whatsoever,

on the subject matter of a release to Standard Power and

Light Corporation, and that said Securities and Exchange
Commission was therefore without jurisdiction to direct

Market Street Railway Company to give a release to

Standard Power and Light Corporation.

The District Court erred in basing the whole or any

part of its order of approval and enforcement of the

modified amended plan on findings made in its order of

July 11, 1950 in that said findings, .and each of them, were

themselves in error and not supported by substantial evi-

dence and were not arrived at in accordance with legal

standards.

The District Court erred in finding that the findings of

fact and conclusions of law embodied in the second supple-

mental findings and opinion and order of the Commission

dated October 24, 1950 are supported by substantial evi-

dence and were arrived at in accordance with legal stand-

ards.

The District Court erred in finding the modified amended

plan is fair and equitable and appropriate to effectuate

the provisions of § 11 of the Public Utilities Holding

Company Act of 1935.

The District Court erred in authorizing Market Street

Railway Company to carry into effect the steps and trans-
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actions provided for in step one of the modified plan, and

in connection therewith, to specifically authorize payment

of $512,500 by Market Street Railway Company to Stand-

ard Gas and Electric Company and concurrently therewith

to deliver to Standard CI as and Electric Company a full

and complete release and discharge of any and all liability,

past or present, of Standard (J as and Electric Company
and its subsidiaries, including Standard Power and Light

Corporation, to Market Street Railway Company for any

cause whatsoever.

4. Summary of Argument

(a) The proceeding which developed all of the eviden-

tiary facts was purely and entirely an investigatory one,

upon the basis of which the Commission could either

require a reorganization proceeding under Section 11(b) (2)

of the Public Utility Holding Company Act, or could agree

to consider a plan of reorganization submitted voluntarily

pursuant to Section 11(b)(1) of the Act, or if it saw fit,

need do nothing.

(b) Since the investigation called for information con-

cerning all business transactions between Market Street

Railway Company and Standard Gas and Electric Com-
pany and Byllesby Engineering and Management Corpo-
ration, and accordingly produced information that the first

transaction was had in 1925, there is no justification for

any conclusion that all later proceedings must embrace
the full period of 1925 to 1935.

(c) The findings of fact made by the Commission on
September 30, 1949 show that it did not intend to include

anything prior to 1931, even though it made reference to

overcharges which were present from 1926 to 1930.

(d) In finding the settlement to be "fair to all con-

cerned", it clearly reflected the decision of the Commission
not to go back of the year 1931.
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(e) The remarks of William J. Cogan, upon which the

Commission predicates its denials of a fee, were, at the

most, only injudicious, and the record is devoid of proof

of dereliction of duty in any manner or to any degree.

(f) There is no justification for the criticism of Cogan

set forth in the initial finding of the Commission and in

the supplemental findings of the Commission, and the

inferences sought to be drawn by the Commission from

anything said by Cogan are not warranted, and the record

conclusively shows that at all times the sole interest of

Cogan was to protect and develop and assert the rights

of the Prior Preference Stockholders of Market Street

Railway Company and the rights of that Company.

(g) In its findings of September 30, 1949, the Commis-
sion sets forth that it made an independent examination of

the record, and based upon that, concluded that the settle-

ment (with the minor changes it called for) was "fair to

all concerned." It cannot support this as a proper finding,

in view of the rejection by it in later findings of the claim

against Standard Power and Light Corporation.

(h) In its findings of September 30, 1949, the Commis-

sion found that throughout the period of 1926 to 1,935,

Market Street Railway Company was "greatly over-

charged", and at another point in its opinion found that

during said period Market Street Railway Company was

"grossly overcharged." Such finding demonstrates the

error in the Commission's conclusions that the claim

against Standard Power and Light Corporation should b(

included in the settlement made.

(i) The Commission in its findings of September 30,

1949 indicated that most of the persons familiar with the

facts were now dead, or have no recollection of the trans-

actions had from 1925 to 1935. This is demonstrably un-

true, since the opinion itself shows that Samuel Kahn
was the representative of the Byllesby interests from 1925
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to L935, and the record shows thai Bernard B\ Braheney

was the auditor for the Byllesby interests during the same
period and thai George Knourek, one of the principal wit-

nesses in the record, was assistant to Braheney during

t he same period.

(j) The staff of the Commission announced on the rec

ord that it took no position in the matter, which has not

proven to ho correct, since Messrs. Anerltach, Morris and

Isaacs, of the staff had a conference with llelinor Hanson,

counsel for Standard (ias and Electric Company, and Cyril

Appell, general counsel of Market Street Railway Com-

pany, in October 1040, shortly after the Commission was

informed by letter from William -I. Cogan, dated October

21, 1049, that an action was started in behalf of Market

Street Railway Company againsl Standard Power & Light

Corporation in the United States District Court, for the

District of New Jersey, to collect $270,000 with interest

thereon, increasing the claim to $625,000 by reason of the

participation by Standard Power & Light Corporation in

profits during 102(5 to 102!) from management fees paid by

Market Street Railway Company and for which the Stand-

ard Power & Light Corporation gave no consideration.

Interlocking directorates existed at the time, and Standard

Power & Light Corporation directly controlled Market

Street Railway Company at the time.

(k) Members of the staff of the Commission improperly

participated in a conference which resulted in a decision

whereby Market Street Railway Company would amend its

plan of reorganization by including a provision to give a

release to Standard (las and Electric Company and rrs

srnsiniAKii'.s in an attempt to dispose of an action then

under way in a Federal Court.

(1) William J. Cogan informed the Commission by let-

ter dated October 21, 1940 that an action was started on

October 14, L949 in the Tinted States District Court for

the District of New Jersey against Standard Power and
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Light Corporation on behalf of Market Street Railway

Company, and stated therein the basis for such action.

No hearing of any kind or nature was had at any time by

the Commission concerning the existence or validity of this

action, and the Commission acted in an arbitrary and

capricious manner and contrary to its duty in the premises

by its failure to hold said hearing.

(m) The Commission, contrary to its duty in the prem-

ises, and without a hearing thereon, arranged with, and

accepted from, a small group of Prior Preference Stock-

holders of Market Street Railway Company, (who had

acquired most of their stock after the Commission started

its investigation), a plan of reorganization which was sub-

mitted to the Commission within a few days after a new
board of directors for Market Street took office on Apri

28, 1950, and which provided for a general release to in-

clude a release in favor of Standard Power & Light Corpo-

ration. This followed a refusal by the old board of direc-

tors to submit to the Commission a plan containing such

provision.

(n) The Commission was not warranted in making a

supplemental finding that it treated the plan as one which

was offered to settle all controversies between Marke
Street and Standard Gras and its subsidiaries, past anc

present, including Standard Power, as a step in the fma

winding up and dissolution of Market Street.

It quotes a North American Light & Power Co., et al.

case, 170 F. 2nd 924, as support of its action, as presenting

the same kind of issues. The two may seem alike in form,

at least to the Staff, but are far apart in substance. Com-

plex issues there, are simple here. One class of stock is

solely interested in the instant case. It has long been

known that no equity exists for any class of stock other

than the Prior Preference. Simple arithmetic is sufficient

for the Market Street Railway Company case.
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5. Dissension Between Standard Gas & Electric Com-
pany and Standard Power and Light Corporation

This Court is requested to lake judicial notice of an

order of Securities and Exchange Commission, dated Nov-

ember L3, L947, entitled, "In the Matter of Standard

Power and Light Corporation, Standard Gas and Electric

Company and Subsidiary Companies thereof (File No.

59-9) and In the Matter of Standard (las and Electric Com-
pany (File Nos. 54-72 and 59-66)," and including the

statement therein at page 4 thereof;

"The recent dissension that has manifested itself

in the management of Standard Gas and Standard

Power has had a direct bearing upon the nature of

the steps which have been, and which are to be, taken

in effecting compliance with Section 11."

The Court is further requested to take judicial notice

of Holding Company Act Releases Xos. 7811 and 7830,

in the Matter of Standard Power and Light Corporation

respectively dated October 30, 191-7 and November 7, 1947,

referred to in said Order of November 13, 1947.

The presence of the dissension proven to exist by the

above described release and statement of the Securities

and Exchange Commission offers an excellent reason why
the executives of, and the attorneys for, Standard Gas
& Electric Company would have no interest in helping to

dispose of a claim against Standard Power & Light Cor-

poration at any time during 1947.

6. References to Exhibits Printed in Appendix

There are printed in the Appendix hereto letters ex-

changed between Samuel Kahn and different executives of

the Standard System, which will serve to show the in-

ception of the arrangements for compensation for man-
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agement services, and the method by which they were

arbitrarily charged from year to year. Such letters also

show the manner in which the board of directors of Market

Street Railway Company was selected and the fact that

it was under the domination and control of the Byllesby

interests.

There are also printed in the Appendix the full content

of several contracts made between the different companies

showing the connection of Ladenburg, Thalmann & Com-
pany initially and the proof that Standard Power & Light

Corporation was entitled to, and received, the profit from

management fees paid by Market Street Railway Company.

There are also printed in the Appendix six letters and

a telegram representing an exchange of communications

between William J. Cogan and representatives of Stand-

ard Gas & Electric Company during the period from

October 29, 1947 to December 8, 1947. These letters, with-

out further proof in the matter, would indicate that

William J. Cogan was attempting to serve the best in-

terests of the Prior Preference stockholders of Market

Street Railway Company at all times.

POINT I

The record does not support the stated basis for

Commission's Action in passing upon the Standard

Gas and Electric Company—Market Street Railway
Company settlement.

The Commission, in its opinion of March 9, 1950, (R. 93,

94) states:

"In summary, therefore, whether or not Cogan in-

tended in his negotiations with Standard Gas to settle

all claims which Market Street might have against

Standard Gas and its subsidiaries, past and present,

we treated the Plan as one which was offered to re-
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solve all controversies between Market Street and
Standard (ias and its subsidiaries, past and present,

including Standard Power, as a step in the final wind-

ing up and dissolution of Market Street; and it was
on such basis that we found the payment of $512,500

to be fair and equitable."

"Accordingly, we believe the Plan should now be

amended to provide clearly for a complete release

of Standard Gas and its subsidiaries, including Stand-

ard Power."

The Commission contends that its approach in the in-

stant ease is the same, and was based upon its approach,

in the Matter of North American Light db Power Company,
flic North American Com paint, et al.

}
Jane Scattergood,

el als., appellants, reported in 74 Fed. Supp. 317 (I). Del.

11)47), affirmed in 170 F. 2d, 924 (C. C. A. 3-1948).

The two eases are essentially different and the handling

of the one could under no circumstances be a criterion

for the handling of the other. It should be borne in mind

that prior to the investigatory proceeding herein, and

necessarily prior to the submission of a plan of reorganiza-

tion, the Commission on August 8, 1941, had directed

Standard Gas and Electric Company to sever its relation-

ship with a variety of companies, including specifically

Market Street Railway Company, by disposing of its direct

or indirect ownership and control of their securities, (See

12 S. E. C. 650): that in 1943, Standard (ias and Electric

Company found a purchaser for its shares of stock of

Market Street Railway Company and its open account.

and was authorized to sell those assets hut did not do so.

(See 16 S. E. C. 85).

Certainly, the Commission knew on or before December

9, 1947, which was the date its investigatory proceeding,

for all practical purposes, terminated;—thai the shares

of stock of Market Street Railway Company owned by
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Standard Gas and Electric Company were of no value, in

cash, even though they represented voting control of

Market Street Railway Company. It also knew that after

Market Street Railway Company sold its operating proper-

ties in 1944, there could, under no conditions, be assets

available for distribution to any class of stock except the

Prior Preferred Stock. It further knew that any sums

of money recovered on behalf of Market Street Railway

Company, or saved by it in connection with claims against

former controlling companies, would inure to the benefit

of the Company, and in turn the Prior Preference Stock-

holders.

By contrast, the North American Light & Power case

referred to had complex and controverted claims which

had involved, in the first instance, claims by another sub-

sidiary against Light and Power and which, in "this case,

was the subject of controversy concerning inter-corporate

liability for the amount of a settlement Light & Power
made with a sub-subsidiary, the aggregate of which would

necessarily affect the shareholdings and the value of

distributions to be made to a variety of classes of stock-

holders in the System. While justification may exist, based

upon the complexity of the issues involved, in the Light

and Power case, we have the simple proposition in the

Market Street Railway Company case, that except for

the accident of circumstance, Market Street Railway Com-
pany would not even be a member of a holding company
system, and the issues involved are simplicity itself, con-

sisting only of the damages it is entitled to recover against

former parent companies for distribution to one class of

stockholders after the creditors are paid.

An important variance between the two cases is that

the Court, in its opinion in the Light & Power case, among
other things, stated:

"It may be noted too that the Commission did not

require North America to comply with its suggestion,
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and had the latter desired to stand or tall upon the

original plan, it could have done so."

In the Market Street Railway Company case, the Board

of Directors, headed by Samuel Kalm, who had been presi-

lent and director since L926, when 'united by the Con
mission to amend its plan so as to release Standard Power
& Light Corporation, refused to do so, on advice of its

then general counsel, Cyril Appell, who was of opinion that

Market Street Railway Company, by its stockholders, had

a good cause of action against Standard Power & Light

Corporation, then at issue in the United States District

Court, District of New Jersey. This should have been

accepted by the Commission, as a decision to stand or fall

upon the said plan without further amendment. The later

amendment represented action by a board of directors

who were not interested in the minority stockholders and

voted such amendment merely for the purpose of facili-

tating the disposition of the assets of Market Street Rail-

way Company to the advantage of a small group of stock-

holders who had acquired most of their stock after the

investigatory proceeding had started and held their stock

only for speculative purposes, so that it was within the

knowledge of the Commission—or it should have been

within their knowledge—that such was the fact. In any
event, no hearing was had to learn what facts did exist

concerning the possibility that a new board of directors

would be composed of disinterested persons holding office

for the purpose of representing the minority stockholders

as well as the majority stockholders.

It is noteworthy that Mr. Douglass Newman stated at

(R. 573)

:

"The point is we are accused, and we admit our

guilt; we have a personal interest in this, and we
want to get our money."
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POINT II

Arguments of counsel cannot supply lack of find-

ings.

The question of the extent of the terms of settlement, in

so far as written evidence is concerned or sworn evidence,

includes the following cogent facts: The settlement was

announced by Counsel of Standard Gas & Electric Com-

pany on December 9, 1947 as a settlement of the open ac-

count (which started in September 1931). In January

1948, a petition signed by both Standard Gas & Electric

Company and Market Street Railway Company requested

permission to settle the open account and made no refer-

ence to a release. In March 1948, a petition signed by both

said companies was presented to the District Court, and

that also contained no reference to a general release. Com-

mission Exhibit 106 in this proceeding is a transcript of

the open account on the books of Market Street Railway

Company, and that shows the opening entry to be Sep-

tember 1931. The record is void of any sworn statement

anywhere that it was intended to release Standard Power &
Light Corporation from any obligation it owed Market

Street Railway Company; and the only reference to a re-

lease is contained in a plan of reorganization submitted

to the Commission in April of 1948, which likewise merely

mentioned settlement of the open account but which pro-

vided for the execution and delivery of a release to the

Standard Gas & Electric Company. The record does

not show or contend that the release was to cover a period

other than the period of the open account, to wit, 1930-1935.

There is a complete lack of evidence to support the find-

ings of the Commission made in 1950, and based upon the

existence of the suit against Standard Power & Light Cor-

poration in New Jersey, that Cogan intended to release

Standard Power & Light Corporation.
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The only statement in the record thai Standard (Jas and
Electric Company intended or expected to receive a re-

lease is represented by oral statements on the record by
I [elmar Hansen, counsel, not that any release was promised,

not that he had been told that the settlement covers the

years L926-1930, but that he naturally expected to re-

ceive a release.

The Supreme Court rejected an effort to substitute argu-

ments of counsel for the lack of findings of an administra-

tive agency, as held in the case of Securities and Exchantjc

Commission v. Chenery Corp., 318 U. S. 80:

"But the difficulty remains that the considerations

urged here in support of the Commission's order were

not those upon which its action was based."

The foregoing rule that administrative action is legally

valid only if it is based on findings has been consistently

applied by the Supreme Court

:

Jacob Siegel Co. v. Federal Trade Commission,

327 U. S. 608;

Ashbacker Radio Corp. v. Federal Communica-
tions Commission, 326 U. S. 327, 333

;

Colorado-W ijoming Gas Co. v. Federal Power
Commission, 324 U. S. 626, 634;

Eastern-Central Ass'n v. United States, 321 U. S.

194, 208-12

;

Securities and Exchange Commission v. Chenery
Corp., 318 U. S. 80, 92-94, 332 U. S. 194, 196-97;

United States v. Carolina Freight Carriers Corp.,

315 U.S. 475,488-89;

Phelps Dodge Corp. v. National Labor Relations

Board, 313 V. S. 177, 196-97:

National Labor Relations Board v. Fanstcel Corp.,

306 U. S. 240, 261

;

Thomas Paper Stock v. Porter, 328 U. S. 50, 53;
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Yonkers v. United States, 20 U. S. 685, 691-92;

United States v. Chicago, M., St. P. & P. R. R., 294

U. S. 499, 510-11

;

United States v. Baltimore £ Ohio R. R., 293 U. S.

454,463-65;

Panama Refining Co. v. Ryan, 293 U. S. 388, 431-33.

It is, therefore, contended that the record shows, from

the proof contained therein, that the settlement between

Standard Gas & Electric Company and Market Street

Railway Company was intended merely to cover the open

account from 1931 to 1947, and the offsets against said ac-

count for the same years ; and that the decision of the Com-
mission to the contrary is arbitrary and capricious; and

that the decision of the District Court, in the absence of

examination of the record, is also arbitrary and capricious.

POINT III

Jurisdictional considerations.

In considering the status and sometimes the plight of

the minority stockholder, it must be borne in mind that

the Securities and Exchange Commission is under no

legal compulsion to assert the existence of equitable rights

and to act as the champion of minorities.

Leahy, District Judge, U. S. D. C. Delaware stated in

an opinion dated April 29, 1944, Civil Action No. 229,

entitled Cora Homewood, Tillie M. Brown and John H.

McLaughlin, Plaintiffs, against Standard Power and Light

Corporation, et al.,

"It is not the function of the Commission to insist

that the plaintiffs here, or any other stockholder,

appear before it and tell of their grievances. The

fact that the plaintiffs have not gone to the Com-
mission is not without its significance. Where a party
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does not seek to enlist the protective sanctions of the

SEC, or at least warn that agency !>> formal charges

thai potential equities Lurk behind a submitted plan

of a utility, in favor of a particular group, a courl

should hesitate to proceed with litigation againsi com-

panies which are under the jurisdiction of the Com-
mission."

The Commission itself, in the course of authorizing

Standard (ias and Electric Company to sell its interest in

Market Street Railway Company observed one overcharge

for management fees in the sum of $86,370.90 and even

made a footnote that interest thereon at &% would amount

to $54,393.03 hut made no finding that Market Street would

thereby be entitled to a set-off againsl the account for

any amount (December L5, 1943—14 S. E. C. 966).

Similarly, in the course of its Opinion dated May 29,

1D44 in the Matter of Standard Gas and Electric Company
16 S. E. C. 85^the Commission said:

"When specific proposals for the sale or distribution

of Standard's holdings of the stocks of its subsidi-

aries are presented to us, we shall consider what

requirements ought to be imposed, with regard to

such matters as management contracts with the Serv-

ice Company of the Standard System, and the elec-

tion of independent directors, in order to insure ac-

tual divestment of control of the subsidiaries by

Standard in compliance with our Section 11(b)(1)

order."

It might properly be argued, on behalf of cross-

appellants in this matter, that in accordance with the de-

, cision of Judge Leahy, of Delaware, United States Court,

on April 29, 1944, as aforesaid, the S. E. C. was actually

warned that a suit was under way in another jurisdiction

and complete information given the Commission in con-
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nection therewith. This was before the Commission made
any order stating that a plan of reorganization for Market

Street Railway Company was fair and equitable; never-

theless, the Commission did not see fit to have any hear-

ing on the subject of the suit in the United States District

Court, District of New Jersey, against Standard Power
& Light Corporation. At the very least, the Commission

owed the Market Street Railway stockholders the duty

of considering the relative equities and the relative

claims to the end that the interests of the minority stock-

holders would be protected. Its opinion in 16 S. E. C.

85 promised that when, as and if a plan of reorganiza-

tion of Market Street Railway Company was before it,

they would consider the election of independent directors.

While actual control may have passed, the record fails

to show that Market Street Railway Company now has

independent directors. It actually shows that Market

Street Railway Company now has directors seeking to

serve their personal interests.

POINT IV

Attempted justification.

The Commission, in the course of its opinions, has stated

alleged justification for its various findings, which analysis

indicate to be unrealistic and in many instances not sup-

ported by the record. To exemplify this point, this Court

could, if it wished, take judicial notice of a variety of

opinions issued by the Securities and Exchange Commis-

sion since 1940 with reference to the various companies

comprising what has been described as the Standard Sys-

tem. These opinions show a company called "The Byllesby

Corporation" as the top company and show H. M. Byllesby

& Company as the second top company. They indicate

that approximately seven (7) individuals, comprising

executives of the Standard System, owned the voting stock
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of the Byllesby Corporation, which in turn owned the

majority of the voting stock of II. M. Byllesby & Company.
They show, up to L930, II. M. Byllesby & Company con-

trolled Standard Power and Light Corporation, together

with Ladenburg, Thalmanii c\ Company, which owned half

the voting stock. They further show that Standard Gas

& Electric Company owned the majority of the voting stock

of Standard Power & Light Corporation for a few years

prior to the end of 1929, and that on January 7, 1930,

through an exchange of securities, Standard Power cV.

Light Corporation became the owner of a majority of the

voting stock of Standard Gas & Electric Company.

The Securities and Exchange Commission had a pro-

ceeding before it in 1939, wherein the former Byllesby

Engineering and Management Corporation sought leave

to render management service to companies in the Stand-

ard System at cost. In that proceeding, the Commission

made some findings that in years prior to the functioning

of the Public Utility Holding Company Act, companies in

the Standard System had been overcharged; but there was

no indication of any desire on the part of the Commission

to assist any company of the Standard System in recover-

ing any money paid for overcharges of management.

The foregoing background is presented for consideration

by this Court solely for the purpose of showing that the

Commission was fully cognizant of the custom of over-

charging by the Byllesby Engineering and Management

Corporation, which was owned entirely by Standard Gas

& Electric Company.

The custom was so general that Senator Nbrris, in a

lengthy article printed in the Congressional Record in

1935, in support of the new legislation, gave the Standard

System the prominence of two charts, one for the main

system and one for Louisville Gas & Electric Co. and its

subsidiaries, to show the extent of the public utility empires

which then existed.
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The findings made initially by the Commission in the

Market Street Railway Company case mentioned the money
which Market Street Railway Company paid for manage-

ment services from 1926 to 1935, and made a second find-

ing showing that Standard Power & Light Corporation

had received a total of $270,000 for the years 1926, 1927,

1928 and 1929. The phraseology is such that the money
paid to Standard Power & Light Corporation is set forth

merely to support the previous finding, that Market Street

Railway Company had been greatly overcharged for man-

agement fees. Unrealistic findings were also set forth in

said opinion, one being that most of the people familiar

with the transactions were now dead, a statement which

was disproved on its own record in this matter; one with

reference to the time element, which can hardly be justified,

since almost two years passed during which the Commis-

sion was considering the simple question, whether or not

$550,000 less charges was sufficient to pay Standard Gas

& Electric Company in settlement of its suit for $1,069,000.

It was only when the matter reached the stage of dispos-

ing of the Standard Power & Light Corporation, New
Jersey action, through medium of granting it a release in

this action, that time became valuable. As an instance,

the Commission permitted a proxy to be sent to stockhold-

ers owning upwards of 500 shares of Market Street Rail-

way Company less than one week before April 26th, 1950,

by a stockholder for the election of a board of directors

which would look more kindly upon the suggestion of the

Commission, that the plan be amended to provide for a

release of Standard Power & Light Corporation. The

Commission had no reason to consider that any complex

issues existed, since the hearing on the plan lasted only

two days, most of which was devoted to examination by

Mr. Milton Paulson in an attempt to qualify himself for

substantial fees. It may safely be said that such part of the

record, which was addressed only to the plan of reorgani-

zation originally submitted required no more than two

hours to present.
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As part of its supplemental findings of March 9th, the

Commission observed that "the record establishes that

Cogan, who takes the position that he intended only to

settle service charges reflected in the open account after

1930, put into evidence numerous documents and schedules

in a mass of correspondence relating to the whole period

from 1926 to 19155, and that most of this material was

secured by Cogan as a result of subpoenas which we issued

at his request."

Since the investigation ordered by the Commission cov-

ered the period from the first transaction or business con-

nection, and that proved to be in 192."), it would be most

unusual if the record did not show that such evidence and

correspondence was offered. The Commission, in address-

ing the Third Circuit in this matter, stated to the Court

that the investigation was ordered by it for the purpose

of learning what transactions were had between the com-

panies and with the intent of developing facts from which

they might judge whether or not to take action.

There can be no doubt, on reading the findings of Sep-

tember 30, 1949, and the supplemental finding of March 9,

1950, that the sole purpose of the latter was to dispose of

the claim asserted on behalf of Market Street, against

Standard Power and Light Corporation.

Mr. Emil Morosini appeared before the District Court

on behalf of Standard Power & Light Corporation; pre-

sumably he was in position to present to the Court the best

argument available to Standard Power & Light Corpora-

tion which would show that the record before the Com-

mission was sufficient to support the findings and opinions

of the Commission with special reference to his client. It

is noteworthy to observe that he could find nothing more

important in the record to support his position than the

quotation above set forth, taken from the supplemental

findings of the Commission dated March 9, 1950.
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POINT V
Requirements of hearing.

In Shields v. Utah Idaho R. Co., 305 U. S. 177, 182, Mr.

Chief Justice Hughes said:

"The requirement of a 'hearing' has obvious refer-

ence 'to the tradition of judicial proceedings in which

evidence is received and weighed by the trier of

facts.'
"

The "hearing" is the hearing of evidence and argu-

ment. Morgan v. U. S., 468, 480.

"And the manifest purpose in requiring a hearing is to

comply with the requirements of due process upon which

the parties affected by the determination of an administra-

tive body are entitled to insist."

With respect to hearings before administrative bodies,

there must be (1) a reasonable time and place for hearing

where interested parties may attend with reasonable effort,

(2) a reasonable notice to the parties, (3) a reasonable

opportunity for presentation of such evidence and argu-

ment as are appropriate to the proceeding.

Chamber of Commerce of Minneapolis, F. T. C.

13 F. 2nd, 673 (C. C. A. 8th 1926).

Where any of the contracts or engagements with the

corporation is challenged the burden is on the Board of

Directors or stockholders not only to prove the good faith

of the transaction but also to show its inherent fairness

From the viewpoint of the corporation and those interested

therein.

Geddes v. Anaconda Copper Mining Co., 254 U. S.

590, 599.



35

A finding without evidence is beyond the power of the

Commission. An older was held void because the Com-

mission considered material not introduced in evidence.

U. 8. v. Abilene & Southern /,//., 265 U. S. 274,

286\ Citing Xctc England Division Case, lifil

U. S. 1S4, 198, Note 1!).

Nothing can be treated as evidence which is not intro-

duced as such. All parties must he fully apprised of what

the Commission is acting upon. The Commission in a

proceeding before it must give the opportunity to cross-

examine witnesses, to inspect documents and to offer evi-

dence in explanation or rebuttal.

/. C. C. v. Louisville & Nashville R. Co., 227 U. S.

88.

Failure to introduce evidence at the first hearing is not

a proper ground for excluding it at subsequent hearings.

N. L. R. B. v. Cons. Edison Co., 305 U. S. 197.

POINT VI

Function of Court on enforcement proceedings.

''The findings of the Commission if supported by sub-

stantial evidence shall be conclusive." Sec. 24a Holding

Company Act.

In

N. L. R. B. v. Bell Oil & Gas Co., 98 F. 2nd, 406

(C. C. A. 5th, 1938). Rehearing den. 98 F. 2nd,

870, 871 (C. C. A. 5).

It is well established that a plan of reorganization is

not "fair and equitable" that does not limit or cancel, to
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the extent appropriate to vindicate the rights of the corpo-

ration and its security holders, the claims of corporate

managers, who in the conduct of the company's affairs

before the institution of the proceedings have abused their

trust.

Pepper v. Litton, 308 U. S. 295, 306;

Re Taylor v. Standard Gas, 306 U. S. 307.

"We think that, in the reorganization proceeding

the Courts may entertain on the merits objections to a

plan even if made by one who might be barred from

asserting a cause of action in his own behalf, if the

subject matter of the objections is such that it goes

beyond the objectors individual interests and affects

the fairness and equity of the plan."

Comstock v. Group of Institutional Investors, 335

U. S. 214.

The case of S. E. C. Pet. v. Cent. III. Sec. Corp. (226 and

companion cases reported), 338 U. S. ,96-139, 93 L. Ed.

1837-1879, holds that the administrative findings are not

subject to reexamination by the Court unless they are not

supported by substantial evidence or were not arrived at

"in accordance with legal standards", and (a) 338 U. S.

126, 128:

"Even with the latitude allowed by our present rul-

ing for play of the Commission's judgment, it remains

to consider whether in this case the Commission has

complied with the statutory standards in its deter-

mination that the plan as amended by it is fair and
equitable.

'

'

The Commission is unable in this proceeding to demon-
strate that its findings are supported by substantial evi-

dence. It is likewise unable to demonstrate that the plan
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as amended and modified is fair and equitable, or its find-

ings were arrived at in accordance with legal standards.

The findings of September 30, L948, provided that if the

plan was amended in conformity therewith, the Commission

would approve it.

Normal procedure would he the issuance of an order of

approval if the plan was amended in accordance with the

said findings.

The said plan was amended to comply with the changes

called for by the Commission but ''something new had been

added", a provision for the release of the "subsidiaries"

of Standard and a recitation of an action against Standard

Power and Light Corporation in the United States Court

of New Jersey.

The Commission made an order on January 6, 1950,

which recited in a prefatory paragraph:

''Market Street having, on December 14, 1949, filed

its Amended Plan for Liquidation and Dissolution

(Amended Plan) in accordance with the aforesaid Find-

ings and Opinion of the Commission, * * * " (italics

ours )

.

The said order of January 6, 1950, directed all interested

persons to show cause "why the amended plan should not

be approved as requested."

This is surely a most casual way to treat a $625,000 ac-

tion then at issue on behalf of Market Street Rail wax-

Company in the United States District Court, District of

New Jersey.

The said order in reciting that the amended plan was

filed in accordance with the aforesaid findings and opin-

ion would import compliance therewith, yet, it made no ref-

erence to the fact that the amended plan recited the exist-

ence of the aforesaid action for $625,000. It made no ref-
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erence to the fact that on or about October 14, 1949, William

J. Cogan informed the Commission by letter that such ac-

tion was started and enclosed a copy of the complaint.

On January 16, 1950, the return day of the said order

to show cause it appeared that the purpose thereof was to

remove the hurdle of the action against Standard Power
and Light Corporation.

Mr. Murray Taylor, of Seibert & Riggs, appeared on be-

half of Standard Power & Light Corporation and stated

(R. 1032)

:

"I am appearing for the first time on behalf of

Standard Power & Light Corporation, Mr. Examiner.

We received by registered mail a notice of the hearing

today.

"Standard Power & Light Corporation is not a

party to this proceeding, but we would like a right

to be heard, and we would like an opportunity to ex-

amine very shortly an officer of Market Street Railway,

and a member of the Committee."

Mr. Taylor was granted leave to be heard (R. 1032).

Mr. Taylor examined Mr. Cyril Appel, Vice President

and General Counsel of Market Street Railway Company
(R. 1037-1040). (Commission Record.)

Mr. Joseph Auerbach, as an attorney for the Commission,

chose to characterize the proceeding as follows

:

(R. 1037) (However), "I do not believe that this

was intended to be an evidentiary hearing, in so much
as it specifically states it is a hearing for persons to

show cause."

(R. 1050) "* * * I don't believe this is the place to

analyze the record orally. We have a record which pre-

sumably satisfied all counsel. Mr. Cogan, as I under-

stand him this morning, takes the position that the
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record was a record only to settle the account. Hence,

only to settle transactions which occurred from L931.

I think he said onward.

"

(R. 1070) "I think I can reply shortly to that, Mr.

Hanson. I don't think we are really opening the rec-

ord this morning. What we are doing is submitting

documents for the record which will allow the Commis-
sion to consider whether the record should he reopened

and, of course, the Commission order here is an order

to show cause whether the amended plan should he ap-

proved. Obviously conversely whether it should not

be approved."

The Commission made supplementary findings on March
!), 1950, which support the conclusion that the purpose of the

show cause proceeding was to permit a brush-off of the

action against Standard Power & Light Corporation.

The supplemental findings say, among other things, that

the only question raised related to the finding regarding al-

lowances for services "and the effect of the quoted language

upon the claim asserted on behalf of Market Si reel againsl

Standard Power in the legal action mentioned above."

The fact is that Standard Gas and Electric Company by-

its attorney, Mr. Helmer Hanson, was responsible for pro-

viding in the amended plan for the release of the sub-

sidiaries of Standard Gas and Electric Company ( P. 1047).

The record thus shows that it was not a voluntary plan.

Moreover, William J. Cogan, in the course of showing

cause why the amended plan should not be approved demon-

strated that misleading and improper findings of September

30, 1949, provided a good reason, and also demonstrated

wherein the Commission had not given the proper, if any,

weight to the $625,000 action against Standard Power &
Light Corporation.

The record made in this matter on January 16, 1950, is

set forth at pp. 1029-1131 of Commission record.
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If no other or better reason existed (and there are others)

for the conclusion that the Commission's findings, opinions

and order lack the support of substantial evidence and that

the plan, as amended and as modified.

POINT VII

Alternative causes of action available to prior pref-

erence stockholders (owners of stock at times com-
plained of) on behalf of Market Street Railway Com-
pany as facts were developed in S.E.C. investigatory

proceeding.

Any analysis of the facts as they were developed in the

course of the investigation of past and present business

transactions had between Standard Gas and Electric Com-
pany, Market Street Railway Company and Byllesby Engi-

neering and Management Corporation, which later became
Public Utility Engineering and Service Corporation war-

rants the conclusion that a variety of actions were avail-

able, choice of which would be a matter of practical

consideration.

A cause of action arose against Ladenburg Thalmann
and Company, a copartnership, of New York City, N. Y.,

and H. M. Byllesby and Company, Chicago, Illinois and
Standard Gas and Electric Company, jointly and severally,

as tort feasors, arising out of a certain contract dated

March 22, 1926 made by and between them, which pro-

vided, among other things that if and when H. M. Byllesby

and Company or Standard Gas and Electric Company
were able to secure the election of directors of Market
Street Railway Company, they would vote to elect one-

fifth of the Board from designees of Ladenburg Thalmann

;

that all management fees paid by Market Street Railway
Company (among others) less exyjenses incurred were to

be paid to Standard Power and Light Corporation; that

Standard Power and Light Corporation was to become the
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owner <>l* any common shares of stock of Market Streel

Railway Company then held by or in the interest of United

Railways Investment Company and/or California Railway

& Power Company acquired in connection with trading

arrangements set forth in said agreement. Following the

execution of said agreement and pursuant to the terms

thereof Standard Power and Light Corporation was paid

during L926, L927, L928 and 1929 the total sum of $270,001)

Prom management Fees paid by Market Streel Railway

Company. As of March 22, 192(5 Ladenmirg Thalmann
and Company and Standard (las and Electric Company
each owned 15,000 shares of a total of 30,000 Class B shares

of capital stock of Standard Power and Light Corporation

representing the sole voting stock of said corporation and

each had selected one-half of the members of the Board of

Directors of Standard Power and Light Corporation, and

II. M. Byllesby and Company controlled Standard Gas and

Electric Company.

A cause of action arose against Standard Power and

Light Corporation to recover for Market Street Railway

Company the $270,000 which was paid to Standard Power
and Light Corporation by Byllesby Engineering and Man-
agement Corporation and represented profits from manage-
ment tees paid by Market Street Railway Company to the

management company, which was a wholly-owned sub-

sidiary of Standard Gas and Electric Company, and for

which Standard Power and Light Corporation paid no con-

sideration. Erom 1927 to January 7, 1930 Standard Power
and Light Corporation owned 39.67% of the voting stock

of Market Street Railway Company.

A written agreement dated October 10, 1928 between

Standard Power and Light Corporation, Standard Gas

and Electric Company and Byllesby Engineering and

Management Corporation (set forth in full in Appendix)

confirms and accentuates the arrangement for Standard
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Power and Light Corporation to receive the profit from
management fees paid by Market Street Eailway Company.

The cause of action just referred to as available against

Standard Power and Light Corporation was asserted and

action started thereon by Cross-appellant Charles T. Jones

et als., in the United States District Court, for New Jersey

on October 14, 1949.

A cause of action arose against Standard Gas and Elec-

tric Company to recover the profits from management
fees paid by Market Street Railway Company from 1930

to 1935 which amounted to the principal sum of $355,000

profit based upon 40% of management payments to which

may be added $276,900 interest for a total offset in favor

of Market Street Railway Company in the sum of $621,900.

It would also be a proper offset against money otherwise

owed to Standard Gas and Electric to Credit Market Street

with the amount of interest it paid during 1930-1935 on

sums of money now found to represent improper charges.

This cause of action arises from the fact that since Janu-

ary 7, 1930 Standard Gas and Electric Company was the

owner directly of 39.67% of voting stock of Market Street

Railway Company and violated its fiduciary duty to refrain

from exacting a profit in charging management fees.

Standard Gas and Electric Company would also be liable

to Market Street Railway Company for the overcharges

for management during 192.6 to 1929 since it shared con-

trol of Standard Power and Light Corporation during

those years.

H. M. Byllesby and Company would likewise be liable

to Market Street Railway Company as controlling stock-

holder since it controlled Standard Gas and Electric Com-
pany at all times during 1926 to 1935.

The Supreme Court in Consolidated Rock Products,

312 U. S. 510, 522, said

:
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a * * A holding company, as well ae others in

dominating or controlling positions (Pepper v. Litton,

308 U. S. 295), lias fiduciary duties to security holders

of its system which will be Btrictly enforced. See

Taylor v. Standard Gas and Electric Company, 306

U. S. 307. * * *"

The Supreme Court of the United States in Southern

Pacific Co. v. Bogert, 250 U. S. 483 held that it was imma-

terial whether the control is exercised directly by the

dominating majority stockholder or through a subsidiary,

stating, at pages 487-8:

"The rule of corporation law and of equity invoked

is wrell settled and has been often applied. The ma-

jority has the right to control; but when it does so, it

occupies a fiduciary relation toward the minority, as

much so as the corporation itself or its officers and

directors * * *".

The Court said in Guaranty Trust Company v. Grand

Rapids etc., 7 F. Supp. 511, affd. 85 F. 2nd, 231 (CCA 6-
1936, cert. den. in part 299 U. S. 591 granted in pari 299

U. S. 534, dismissed on Stip. 299 V. S. 618:

"Contracts for payment of management, engineer-

ing and contractors' fees are subject to careful scru-

tiny by the Courts, and if evidence exists of overreach-

ing, made possible by the lack of disinterested repre-

sentation on behalf of one of the parties, there should

be no hesitancy on the part of a Court of equity in re-

quiring restitution.''

In Thomas v. Brownsville, Fort Kearney & Vac. R. />'..

109 U. S. 522 (1883) the Court held that a contract between

Boards of Directors having a majority of members in

common, whereby exorbitant protits were derived was

voidable. Since the contract price no longer remained



44

the measure of the claim for material and labor, it could

recover only for the actual cost to it of the services ren-

dered.

The actions on behalf of Market Street Eailway Com-
pany might be many and diverse and for the same or

similar liability. The only limitation on this rule is that

there can be only one complete satisfaction.

The Commission might have chosen to exercise its juris-

diction and to have directed a hearing on the question of

relative liability of the two holding companies it has

under its jurisdiction toward Market Street Railway Com-
pany and each other. It did not take jurisdiction over the

cause of action asserted in the United States District Court

on behalf of Market Street Railway Company against

Standard Power and Light Corporation and therefore

cannot deprive the plaintiffs of their day in Court and the

attempt to dispose of said action without a hearing thereon

and without taking jurisdiction is an abuse of discretion.

POINT VIII

Inadequate judicial review.

The Honorable Louis Goodman, District Judge, stated

(K 739)

:

"I have heard all the arguments in the matter. Of
course, I haven't examined the record, that is, at least

that portion of the record which consists of the tran-

script, and needless to say, I haven't examined any
of the matters that are contained in the trunk, docu-

ments and what not."

The court below in this case did not afford appellants

proper judicial review of the Commission's action.

The court expressly followed a standard of judicial

review the Supreme Court has since held to be improper.
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Universal Camera Corp. v. National Laljor Rela-

tions Board, L9 IT. S. L. Week 4160 (U. S. Feb.

26, 1951);

Nalional Labor Relations Hoard v. The Pittsburgh

Steamship Co., 337 U. S. 656; 11) U. S. I,. Week
4136 (U. S. Fob. 26, 11)51).

In spite of the short record but more numerous exhibits

and the appellants' contention that the Commission's ac-

tion was not supported by substantial evidence, the court

below failed to review "the record as a whole" and failed

to rule on the question of whether the Commission's orders

and findings are supported by substantial evidence (ex-

cept with regard to the denial of legal tecs which were

found to be not supported by substantial evidence).

It is apparent that the Court was following what he

deemed to be the judgment he would be inclined to use and

he sought a rule of thumb decision.

For all practical purposes the appellants did not have

their day in Court.

Under the holding in the Universal Camera Corporation

case (19 U. S. L. Week 4160—U. S. Feb. 26, 1951) the

court below had the duty with reference to the decision of

the Commission to determine whether

"the evidence supporting that decision is substantial,

when viewed in the light that the record in its entirety

furnishes.

"courts must now assume more responsibility for the

reasonableness and fairness of * * " (administrative)

decisions than some courts have shown in the past."

Dated, May 4, 1951.

Respectfully submitted,

William J. Cogax,

M. Mitchell Bourqiix,

Attorneys for Cross-Appellants.
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APPENDIX

Commission's Exhibit 122.

This Agreement, dated the 19th day of June, 1925, be-

tween Ladenburg, Thalmann & Co., a co-partnership, in

the Borough of Manhattan, City of New York, (hereinafter

called Ladenburg), party of the first part, H. M. Byllesby

and Company, a corporation of the State of Delaware,

(hereinafter called Byllesby) party of the second part, and

Standard Gas and Electric Company, a corporation of the

State of Delaware, (hereinafter called Standard) party of

the third part,

WITNESSETH I

All the parties hereto are or are to be interested, as

stockholders of two new corporations to be formed pur-

suant hereto, in the property of Pittsburgh Utilities Cor-

poration, a New York corporation, and have come to the

agreements herein contained with respect to the manage-

ment thereof and with respect to the other matters covered

by this agreement.

1. There shall be formed the Standard Power and Light

Corporation, under the laws of the State of Delaware under

a charter satisfactory to counsel for all parties hereto

which shall have only one class of voting stock consisting

of thirty thousand (30,000) shares of Class B Common
Stock, without par value, of which one-half will be owned

by Ladenburg or their nominee and the other half owned by

Standard or its nominee, and the charter shall provide that

one-half the directors shall at all times be elected by the

stock to be initially owned by Ladenburg, or their nominee,

and that the other half shall at all time be elected by the

stock to be initially owned by Standard, or its nominee.

Standard Power and Light Corporation shall also pres-

ently issue one hundred thousand (100,000) shares of Pre-

ferred Stock and four hundred and ten thousand (410,000)

shares of Class A Common stock, out of a total authorized
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Commission's Exhibit 122.

issue of five hundred thousand (500,000) shares of Pre-

ferred Stock and eight hundred thousand (800,000) shares

of Class A Common Stock, all without par value. The one

hundred thousand (100,000) shares of Preferred Stock and

one hundred ten thousand ( 1 10,000) shares of Class A Com-
mon Stock to be presently issued are to he allocated 1"

members of the public, now the holders of one hundred

thousand (100,000) shares of Preferred Stock and one hun-

dred thousand (100,000) shares of Common Stock of Stand-

ard Power and Light Corporation, a Maryland corporation

;

and one hundred and fifty thousand (150,000) shares of

Class A Common Stock will be owned by Byllesby, or its

nominee.

The preferences, rights and privileges of the various

classes of stock shall be such as are agreed upon by the

counsel for all parties.

Byllesby is to procure the transfer to Standard Power
and Light Corporation (Delaware) of eighty thousand one

hundred (80,100) shares of Preferred Stock of Pittsburgh

Utilities Corporation, a New York corporation, repre-

sented in part by voting trust certificates, for the price of

$2,344,500.

Ladenburg are to procure the transfer to Standard

Power and Light Corporation (Delaware) of at least four

hundred and sixty thousand (460,000) shares and not more
than five hundred and five thousand (505,000) shares of

Preferred Stock of said Pittsburgh Utilities Corporation,

represented by voting trust certificates in whole or in part.

In the acquisition of such shares there shall be paid and

delivered to Ladenburg, Thalmann & Co., fifteen dollars

($15) per share plus $1,555,500 and one hundred and fifty

thousand (150,000) shares of the Class A Common Stock

of Standard Power and Light Corporation (Delaware). It

is understood that at least ninety-four thousand four hun-

dred (94,400) shares of Preferred Stock of Pittsburgh

Utilities Corporation to be transferred by Ladenburg are
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now owned or controlled by themselves, and that the re-

mainder of the minimum of four hundred and sixty thou-

sand (460,000) shares are owned by the following named
corporations, from whom Ladenburg have received written

authority to sell the same, to wit

:

Name No. of Shares

First Security Company 94,000

Chase Securities Corporation 54,000

Haystone Securities Corporation . .

.

17,600

Union Trust Company of Pittsburgh 200,000

The delivery of the said shares of Preferred Stock of

said Pittsburgh Utilities Corporation to Standard Power
and Light Corporation (Delaware) and the payment of the

consideration therefor are to be made concurrently on or

before July 27, 1925.

2. There shall also be formed a corporation under the

laws of the State of Delaware under a charter to be ap-

proved by counsel for all parties, herein referred to as

United Railways Investment Holding Corporation, to which

shall be transferred by or on behalf of Byllesby or Stand-

ard seventy-one thousand eight hundred (71,800) shares of

Preferred Stock and one hundred twenty-three thousand

three hundred (123,300) shares of Common Stock of United

Railways Investment Company, a New Jersey Corporation,

which latter corporation, among other things, owns two

hundred and forty thousand (240,000) shares of the Com-
mon Stock (being all the common Stock outstanding) of

Pittsburgh Utilities Corporation, which shares of Common
Stock are represented by voting trust certificates. Such

corporation so to be formed shall have an authorized capi-

talization of Nine million, nine hundred and ninety-nine

thousand Dollars ($9,999,000) of Preferred Stock, repre-

sented by ninety-nine thousand nine hundred and ninety
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(.99,990) shares of a par value of one hundred dollars

($100.) each, and one thousand dollars ($1,000) par value

of Common Stock, consisting of one thousand (1,000)

shares of a par value of One dollar ($1) each. Seven mil-

lion dollars ($7,000,000) in par value of non-voting I 're-

ferred Stock shall be issued to Standard or to Byllesby, or

their respective nominees, in exchange Tor the aforesaid

shares of Preferred and Common Stork of United Kail-

ways Investment Company. Five hundred (500) shares of

the Common Stock shall be issued to Byllesby, or its nom-

inee, and five hundred (500) shares of the Common Stock

shall be issued to Ladenburg, or their nominee, for a nom-

inal consideration, and the charter shall provide that one-

half the directors shall at all times be elected by the stock

to be initially owned by Ladenburg, or their nominee, and

that the other half shall at all times be elected by the stock

to be initially owned by Byllesby, or its nominee. The

preferences, privileges and other characteristics of the Pre-

ferred Stock and the Common Stock shall be such as are

agreed upon by counsel for all parties.

3. It is understood as a simultaneous condition of the

purchase from or through Ladenburg of not less than four

hundred and sixty thousand (460,000) shares of Preferred

Stock of Pittsburgh Utilities Corporation, pursuant to

paragraph 1. of this Agreement, that Ladenburg shall

procure the resignations of L. F. Loree and M. B. Starring,

or, at Ladenburg 's option, of B. S. Guinness in lieu of

M. B. Starring, as Voting Trustees, and shall appoint

J. J. O'Brien (hereby selected by Standard) and another

executive of Standard to be selected by Standard in their

places as Voting Trustees under the Pittsburgh Utilities

Corporation Voting Trust Agreement, dated January 17,

1925. Ladenburg hereby agree that in the event of any

vacancy in the office of any Voting Trustee selected by

Standard another Voting Trustee shall be appointed by
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Ladenburg to fill such vacancy who shall be selected by

Standard and directly connected as an executive with the

organization of Standard. In the event that Ladenburg
shall not appoint a Voting Trustee or Voting Trustees

selected by Standard under the circumstances set forth

in this paragraph, within thirty (30) days after having

received a notice from Standard of the person or persons

selected by Standard so to be appointed as Voting Trustee

or Voting Trustees, then Ladenburg will upon the expira-

tion of such thirty (30) days sell to Byllesby at its request

the one hundred and fifty thousand (150,000) shares of

Class A Common Stock of Standard Power and Light

Corporation (Delaware) to be delivered to Ladenburg or

their nominee, pursuant to paragraph 1 of this Agree-

ment, or so many thereof as may not have been sold pur-

suant to paragraph "6" of this Agreement, for the con-

sideration of one hundred thousand dollars ($100,000), or

one dollar ($1.) ppr share, whichever may be less, and
Ladenburg will further sell to Byllesby at its request the

five hundred (500) shares of Common Stock of United

Railways Investment Holding Corporation, to be issued

to Ladenburg or their nominee, pursuant to paragraph

2 of this Agreement, for the consideration of five hundred
dollars ($500), and Ladenburg will sell to Standard at

its request the fifteen thousand (15,000) shares of Class B
Common Stock of Standard Power and Light Corporation

(Delaware) to be issued to Ladenburg or their nominee,

pursuant to paragraph 1 of this Agreement, for the con-

sideration of fifteen thousand dollars ($15,000).

4. Ladenburg, Byllesby and Standard hereby each

agrees with the other (1) not directly or indirectly to pro-

mote, further or participate in any of the following named
acts of (I) Pittsburgh Utilities Corporation (II) Phila-

delphia Company (III) Duquesne Light Company (IV)
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Pittsburgh Railways Company or (V) any other corpora-

tion controlled, directly or indirectly, by said Pittsburgh

Utilities Corporation, Philadelphia Company, Duquesne
Lighl Company and/or Pittsburgh Railways Company,
whether such control be by ownership of stock in any such

other corporation by said Pittsburgh Utilities Corporation,

Philadelphia Company, Duquesne Lighl Company and/or

Pittsburgh Railways Company and/or by any corporation

controlled by any one or more of them, or by any other

manner or method whatsoever, to the extent that any of

such acts by such other corporation would mala' a change

in the ownership or control of the electric light, power,

artificial and natural gas, and/or street railway systems of

Philadelphia Company, or Duquesne Lighl Company or

Pittsburgh Railways Company or of any substantial pari

of any thereof, and (2) to prevent by all the means in its

power the doing of any of said acts, and (3) thai if any of

said acts nevertheless shall be done not to share in any

of the profits thereof, directly or indirectly, unless in any

such case the said acts shall have been previously agreed

upon between Ryllesby and Ladenburg:

(a) the reclassification of any class of stock of the

pertinent corporation

;

(b) the alteration of the terms of any class of stock

of the pertinent corporation;

(c) the creation of any new class of stock of the

pertinent corporation

;

(d) the increase in the authorized amount of any

class of stock of the pertinent corporation;

(e) the sale, other disposition, mortgage or pledge

by the pertinent corporation of the stock (or voting

trust certificates therefor) of any other corporation

in which it may hold a controlling voting interest, in
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any manner which may cause it, except in event of

default under the terms of the mortgage or pledge, to

lose such controlling voting interest;

(f) the distribution of any shares of stock (or

voting trust certificates therefor) of any other cor-

poration in which the pertinent corporation may hold

a controlling voting interest, among its stockholders

by way of dividend or otherwise;

(g) the liquidation in whole or in part or other

winding up of the pertinent corporation;

(h) the vote of any stock in any other corpora-

tion in which the pertinent corporation may hold a

controlling voting interest to permit a recapitalization

of such other corporation in such manner that the

pertinent corporation shall lose its controlling voting

interest therein;

(i) the sale, mortgage, lease or other disposition

of all the property of the pertinent corporation, or of

so much thereof as shall work a substantial change

in the nature of its business (except for the refunding

of the outstanding bonds assumed by Pittsburgh

Utilities Corporation, and then only on such terms

that the controlling interest of Pittsburgh Utilities

Corporation in Philadelphia Company shall not be

jeopardized, except in the event of default under the

terms of the mortgage or pledge)

;

(j) the issue by the pertinent corporation through

its directors or otherwise of any authorized but as yet

unissued shares of its capital stock, or treasury stock,

or securities convertible into shares of its capital

stock

;

(k) the merger or consolidation of the pertinent

corporation into or with any other corporation except
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the act of Duquesne Light Company, Philadelphia

Company and/or Pittsburgh Railways Company in

causing consolidations or mergers into each, respec-

tively of its respective subsidiary companies.

Without limiting the generality of the words "promote,

further or participate" it is hereby expressly agreed that

the vote either as a director of the pertinent corporation

or of any other corporation, or as a Voting Trustee, or as

the holder of any proxy, of any member, officer or director

of Ladenburg or of any firm or corporation controlled by

them, or of any Voting Trustee (unless selected by Byl-

lesby or by Standard) whose successor is appointablc by

Ladenburg under any Voting Trust Agreement, (herein-

after called Ladenburg Officials), and the vote either as a

director of the pertinent corporation or of any other cor-

poration, or as a Voting Trustee, or as the holder of any

proxy, of any member, officer or director of Byllesby or of

Standard (respectively) or of any firm or corporation

controlled by Byllesby or Standard (respectively) or of

any Voting Trustee selected by Byllesby or Standard re-

spectively, (hereinafter called Byllesby Officials and Stand-

ard Officials respectively) in favor of any such proposition,

shall be included within the meaning of the said words.

If at any meeting there shall be voting at least one

Ladenburg Official and at least one Byllesby Official or

Standard Official, and the votes of all the Ladenburg Offi-

cials, Byllesby Officials and Standard Officials who shall

be voting at that meeting shall be cast to the same effect,

then it shall be conclusively presumed that Ladenburg and
Byllesby have reached an agreement to that effect.

None of the covenants of this paragraph 4 shall be

deemed to have been violated unless and until one of the

acts specified in sub-divisions (a) to (k) shall have been

consummated by the pertinent corporation.
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5. Ladenburg agree with Byllesby that if Ladenburg

shall commit any violation of any of their agreements

contained in paragraph 4, then Ladenburg will, within

thirty days after such violation, sell to Byllesby at its

request the one hundred fifty thousand shares (150,000)

of Class A Common Stock of Standard Power and Light

Corporation (Delaware), to be delivered to Ladenburg or

their nominee, pursuant to paragraph 1 of this agreement,

or so many thereof as may not have been sold pursuant to

paragraph 6 of this Agreement, for the consideration of

One hundred thousand dollars ($100,000) or one dollar

($1.,) per share, whichever may be less, and Ladenburg

will further sell to Byllesby at its request the five hundred

shares (500) of Common Stock of United Railways In-

vestment Holding Corporation, to be issued to Ladenburg

or their nominee, pursuant to paragraph 2 of this agree-

ment, for the consideration of five hundred dollars ($500.).

Ladenburg agree with Standard that if Ladenburg shall

commit any violation of any of their agreements contained

in paragraph 4, then Ladenburg will, within thirty days

after such violation, sell to Standard at its request the

fifteen thousand shares (15,000) of Class B Common Stock

of Standard Power and Light Corporation (Delaware), to

be issued to Ladenburg or their nominee, pursuant to para-

graph 1 of this Agreement for the consideration of fifteen

thousand dollars ($15,000).

Byllesby and Standard jointly and severally agree with

Ladenburg that if either Standard or Byllesby shall com-

mit any violation of any of its respective agreements
contained in paragraph 4, then Byllesby will, within thirty

days after such violation, sell to Ladenburg at their re-

quest the one hundred fifty thousand shares (150,000) of

Class A Common Stock of Standard Power and Light Cor-

poration (Delaware), to be issued to Byllesby or its nomi-

nee, pursuant to paragraph 1 of this Agreement, or so
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many thereof as may not have been sold pursuant to para-

graph 6 of this Agreement, for the consideration of one

hundred thousand dollars ($100,000), or one dollar ($1.)

per share, whichever may be loss, and Byllesby will fur-

ther sell to Ladenburg at their request the five hundred

shares (500) of Common Stock of United Railways Invest-

ment Holding Corporation, to be issued to Byllesby or its

nominee, pursuant to paragraph 2 of this Agreement, for

the consideration of five hundred dollars ($500.), and

Standard will sell to Ladenburg at their request the fifteen

thousand shares (15,000) of Class B Common Stock of

Standard Power and Light Corporation (Delaware), to be

issued to Standard or its nominee, pursuant to paragraph

1 of this Agreement, for the consideration of fifteen thou-

sand dollars ($15,000).

6. Ladenburg and Byllesby agree that none of the one

hundred fifty thousand (150,000) shares of Class A Com-

mon Stock of Standard Power and Light Corporation,

(Delaware), to be issued to Byllesby or its nominee, pur-

suant to paragraph 1 of this Agreement, and none of the

one hundred fifty thousand (150,000) shares of Class A
Common Stock of Standard Power and Light Corporation

(Delaware) to be delivered to Ladenburg or their nominee,

pursuant to paragraph 1 of this Agreement, shall be sold

without the consent of both Byllesby and Ladenburg, and

that in the event that any of said three hundred thousand

(300,000) shares of Class A Common Stock of Standard

Power and Light Corporation (Delaware) shall be sold,

the sale shall be made equally for the account of Laden-

burg and of Byllesby, unless a contrary agreement shall

have been made in writing signed both by Ladenburg and

Byllesby prior to any such sale.

7. To assure and secure the performance of the agree-

ments made by the parties hereto contained in paragraphs

5 and 6 of this Agreement, the parties hereto agree that
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there shall be deposited with The Chemical National Bank

of New York:

(1) by Ladenburg: One hundred fifty thousand

(150,000) shares of Class A Common Stock of Stand-

ard Power and Light Corporation (Delaware), and

fifteen thousand (15,000) shares of Class B Common
Stock of Standard Power and Light Corporation

(Delaware), and five hundred (500) shares of Common
Stock of United Railways Investment Holding Corpo-

ration.

(2) By Standard and/or by Byllesby: One hundred

fifty thousand (150,000) shares of Class A Common
Stock of Standard Power and Light Corporation

(Delaware), and fifteen thousand (15,000) shares of

Class B Common Stock of Standard Power and Light

Corporation (Delaware), and five hundred (500)

shares of Common Stock of United Railways Invest-

ment Holding Corporation.

Such deposit shall be made concurrently by Ladenburg,

Standard and Byllesby as and when the aforesaid shares

of stock are respectively issued and delivered to them or

their nominees respectively.

Such deposit shall be made pursuant to an agreement
with The Chemical National Bank of New York, or a letter

of instructions to The Chemical National Bank of New
York satisfactory to counsel for all parties, which shall

contain provisions consistent with the provisions of this

Agreement and devised for the purpose of effectuating its

provisions, including the authority to The Chemical Na-
tional Bank of New York to release shares of Class A
Common Stock of Standard Power and Light Corporation

(Delaware) as and when the same shall be sold with the

consent of Ladenburg and Byllesby, and to release shares

of Class A Common Stock of Standard Power and Light
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Corporation (Delaware), Class 13 Common Stock of

Standard Power and Lighl Corporation (Delaware), and

Common Stock of United Railways Investment Holding

Corporation againsl payment therefor, as hereinabove pro-

vided, to The Chemical National Bank of New York for

account of the party entitled to such payment in any of

the events hereinabove specified in which any party may
be entitled to purchase from another party such shares of

Class A Common .Stock and/or Class B Common Stock of

Standard Power and Lighl Corporation (Delaware) and/or

shares of Common Stock of United Railways Investment

Holding Corporation.

8. Ladenburg agree that they will always permit at

least two of the members of their firm as it now or here-

after may be constituted to act as directors of Pittsburgh

Utilities Corporation, if nominated and elected by the

stockholders; and that they will use their best endeavors to

procure such nomination and election if thereunto re-

quested by Byllesby. Byllesby agrees that it will always

permit at least two of its executives to act as directors

of Pittsburgh Utilities Corporation if nominated and

elected by the stockholders; and Byllesby and Standard

jointly and severally agree that they will use their best

endeavors to procure such nomination and election if there-

unto requested by Ladenburg.

9. This Agreement and the deposit of stock provided

for by paragraph 7 shall continue either until the termina-

tion of both the Pittsburgh Utilities Corporation Voting

Trust dated March 30, 1923, and the Pittsburgh Utilities

Corporation Voting Trust dated January 17, 1925, or until

the dissolution or complete Liquidation of Pittsburgh Utili-

ties Corporation, pursuant to Agreement reached between

Ladenburg and Byllesby, whichever event shall first occur;

except that the provisions of paragraph 6 hereof with re-

spect to the sale by the parties of Class A Common Stock

of Standard Power and Light Corporation (Delaware)
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shall continue, notwithstanding the termination of the

other parts of this Agreement, and notwithstanding the

release of said stock from deposit with The Chemical Na-

tional Bank of New York upon the termination of the other

parts of this Agreement, until the expiratiion of ten years

from the date of this Agreement.

10'. The term Ladenburg means not only the present

firm of Ladenburg, Thalmann & Co., but any person, firm,

association or corporation which may hereafter carry on

the business now conducted by Ladenburg, Thalmann & Co.

The term Standard means not only the present corpora-

tion of Standard Gas and Electric Company, but any per-

son, firm, association or corporation which may hereafter

carry on the business now conducted by Standard Gas and

Electric Company.
The term Byllesby means not only the present corpora-

tion of H. M. Byllesby and Company, but any person, firm,

association or corporation which may hereafter carry on

the business now conducted by H. M. Byllesby and Com-
pany.

In witness whereof the parties hereto have duly exe-

cuted these presents under seal as of the date hereof.

Ladenburg Thalmann & Co.,

H. M. Byllesby and Company
by Moritz Rosenthal

President

Attest:

C. H. O'Reilly

Secretary

Standard Gas and Electric Company

By R. J. Graf,

Vice President

Attest

:

M. A. Morrison

Secretary
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This AGREEMENT made and entered this tenth day of

October, 1928, by and between Byllesby Engineering and

Management Corporation, a corporation duly organized

and existing under and by virtue of the laws of the State

of Delaware ( hereinafter for convenience sometimes termed

the "Engineering Corporation"), party of the first part,

Standard Gas and Electric Company, a corporation duly

organized and existing under and by virtue of the laws of

the State of Delaware (hereinafter for convenience some-

times termed the 4 "Holding Corporation"), party of the

second part, and Standard Power and Light Corporation,

a corporation duly organized and existing under and by

virtue of the Laws of the State of Delaware (hereinafter

for convenience sometimes termed the "Standard Corpora-

tion"), party of the third part,

WITNESSETH I

Whereas, the Holding Corporation is the owner of all

the issued and outstanding stock of the Engineering Cor-

poration and is also the owner of all the issued and out-

standing Participating Preferred Stock of the Standard

Corporation and has in addition thereto other large stock

interests in the Standard Corporation and, by virtue there-

of, controls the Standard Corporation, all in accordance

with a certain agreement dated the 22nd day of March,

1926, between Ladenburg, Thalmann *y. Co., Standard Gas

and Electric Company and II. M. Byllesby and Company,
which was submitted for approval to a meeting of the stock-

holders of the Holding Corporation duly held on the 21st

day of April, 1926, and duly approved thereat, as well as

duly approved by action of the Board of Directors of the

Holding Corporation, which said agreement is hereinafter

referred to as the agreement of March 22, 1926; and

Whereas, the agreement of March 22, 1!)2(>, provided, so

far as is material to this contract, as follows :
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'

' That all management, engineering and similar fees,

less expenses incurred in connection with the earning

of such fees, and less fees paid to any person, firm or

corporation not directly or indirectly connected or

affiliated with any party hereto, to be paid by Standard

Power and Light Corporation or by United Railways

Investment Company, or their respective succesors, and

by their respective subsidiaries and sub-subsidiaries,

as the same may now or hereafter exist, shall be paid

to the aforesaid Standard Power and Light Corpora-

tion or to some corporation all the stock of which is

owned by Standard Power and Light Corporation or to

some corporation or fund or account jointly agreed

upon between Ladenburg and Byllesby ; '

'

and

Whereas, the Engineering Corporation has performed
management, engineering and similar services and will per-

form management, engineering and similar services for

Philadelphia Company, a corporation organized and exist-

ing under and by virtue of the laws of the Commonwealth
of Pennsylvania and other corporations controlled by
Philadelphia Company and also for Market Street Railway
Company, a corporation organized and existing under and
by virtue of the laws of the State of California, all of which
are hereby recognized as subsidiaries or sub-subsidiaries

of the Standard Corporation (the corporation referred to in

said agreement of March 22, 1926, and the party of the

third part hereto) in respect of the disposition of manage-
ment, engineering and similar fees, provided that it is un-

derstood that Kentucky West Virginia Gas Company is not
for said purpose recognized as a subsidiary or sub-subsidi-

ary of Standard Corporation ; and

Whereas, neither Ladenburg, Thalmann & Co., (referred
to in said agreement of March 22, 1926, as Ladenburg) nor
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H. M. Byllesby and Company ( referred to in said agree-

ment of March 22, L926, as Byllesby) have made any agree-

ment with respect to any other corporation, fund or ac-

count to which the management, engineering and similar

fees shall be paid ; and

Whereas, the Engineering Corporation in the perform-

ance of the provisions of said agreement of March 22, 1926

has paid or credited to the Standard Corporation amounts

in respect of engineering, management and similar fees for

the years 1926 and 1927 aggregating Seven Hundred and

Eighty-Seven Thousand Five Hundred Seventy-Nine and

51/100 ($787,579.51) Dollars which are hereby recognized

as being payment in full of all management engineering and

similar fees which the Standard Corporation ought to re-

ceive for the years 1926 and 1927, pursuant to the provi-

sions of the said agreement of March 22, 1926; and

Whereas, it is desired by the parties hereto specifically

to set forth the manner in which the provisions of the said

agreement of March 22, 1926 relating to management, en-

gineering and similar fees shall be dealt with for the year

1928 and succeeding years

;

Now, therefore, in consideration of the premises and of

the mutual covenants, conditions and agreements herein

contained, the parties hereto have agreed and do agree with

one another as follows

:

1. The Engineering Corporation shall maintain an ac-

curate record of the actual cost to it of the services per-

formed by it and expenditures made by it in the rendering

of management, engineering and similar services for the

subsidiaries and sub-subsidiaries of the Standard Corpora-

tion as defined above, from which shall be excluded all sal-

aries of executive officers, rent of home office, general ex-
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penses and all overhead items of the home office and also

all items of cost for which the engineering Corporation may
be specifically reimbursed by any of said subsidiaries or

sub-subsidiaries. To the net actual cost so obtained there

shall be added fifteen per cent (15%) thereof as compensa-

tion for the Engineering Corporations' salaries of executive

officers, rent of home office, general expenses and overhead

items of the home office and the result obtained by adding

said fifteen per cent (15%) shall be deemed to be the Engi-

neering Corporation's total expenses. The amount pay-

able by the Engineering Corporation to the Standard Cor-

poration pursuant to the agreement of March 22, 1926 for

the year 1928 and subsequent years shall be the difference

between the gross amounts received by the Engineering

Corporation for management, engineering and similar ser-

vices from the aforesaid subsidiaries and sub-subsidiaries

of the Standard Corporation and the amount of its total

expenses in and for each of said years, respectively. The
Holding Corporation hereby agrees with the Standard Cor-

poration that the Engineering Corporation will make such

payment to the Standard Corporation and the Engineering

Corporation hereby agrees with the Standard Corporation

to make such payment to it, such agreement by the Engi-

neering Corporation being made at the request of the Hold-

ing Corporation.

2. The Standard Corporation at any time may request

and shall be given a detailed account of the manner in

which any payment which may be made to it pursuant to

this contract has been calculated, in order that it may as-

certain whether such calculation has been made in accord-

ance with the provisions of this contract.

3. This agreement may be cancelled by six months ' writ-

ten notice given by any party hereto to the other parties

but notwithstanding sucli cancellation the above-quoted pro-

vision of the agreement of March 22, 1926, shall continue

in effect.
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In witness whereof, the parties hereto have caused this

agreement to be executed in triplicate by their respective

Presidents or Vice Presidents and their respective seals to

be hereto affixed and attested by their respective Secretaries

or Assistant Secretaries pursuant to authority by their

respective Board of Directors on the day and year first

above written.

Byllesby Engineering and Management
Corporation

By B. W. Lynch
Vice President

(seal)

Attest

:

Herbert List

Assistant Secretary

Standard Gas and Electric Company

By R. J. Graf
Vice President

(seal)

Attest

:

M. A. Morrison

Secretary

Standard Power and Light Corporation

By J. H. Briggs

Vice President

(seal)

Attest

:

Wm. G. Pohl
Assistant Secretary
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This Agreement dated the 21st day of December, 1929

between Standard Gas and Electric Company, a corpo-

ration duly organized and existing under the laws of the

State of Delaware (hereinafter called " Standard"), party

of the first part, H. M. Byllesby and Company, a corpora-

tion duly organized and existing under the laws of the

State of Delaware (hereinafter called "Byllesby"), party

of the second part, and Ladenburg, Thalmann & Co., a

co-partnership doing business in the Borough of Manhat-
tan, City of New7 York (hereinafter called "Ladenburg"),
party of the third part,

WITNESSETH :

Whereas, Standard, Byllesby and Ladenburg entered

into a certain agreement dated March 22, 1926 pursuant

to which and pursuant to the terms of an Escrow Agree-

ment dated April 23, 1926, there have been and are de-

posited with Chemical Bank and Trust Company, a New
York corporation (as successor to The Chemical National

Bank of New York), One Hundred Sixty-five Thousand

(165,000) shares of Common Stock of Standard Power
and Light Corporation, a Delaware corporation, belonging

to Byllesby and One Hundred Sixty-five Thousand

(165,000) shares of Common Stock of said Standard Power
and Light Corporation belonging to or controlled by
Ladenburg; and

Whereas, Ladenburg for itself and for those whom it

represents is desirous of selling said One Hundred Sixty-

five Thousand (165,000) shares of Common Stock of said

Standard Power and Light Corporation owned or con-

trolled by it to United States Electric PowTer Corporation,

a Maryland corporation, under the terms of an agreement

of even date herewith (hereinafter sometimes called the
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"Sale Agreement") to which Byllesby Is Likewise a party,

which provides, among other things, that in the event of

such sale, certificates Tor said One Enndred Sixty-five

Thousand (165,000) shares of Common Stock of said

Standard Power and Light Corporation shall be delivered

by or on behalf of Ladenburg to said United States Elec-

tric Power Corporation at the office of Chemical Bank
and Trust Company, in the Borough of Manhattan, City

of New York; and

Whereas, said Sale Agreement provides in effect that

Ladenburg may be required by said United States Electric

Power Corporation to deposit certificates for said One
Hundred Sixty-five Thousand (165,000) share of Common
Stock of Standard Power and Light Corporation with

said Chemical Hank and Trust Company prior to and

pending the consummation of the sale thereof by Laden-

burg to said United States Electric Power Corporation;

and

Whkukas, Standard and Byllesby are desirous of ob-

taining a cancellation of the aforesaid agreement dated

March 22, 1926 and the aforesaid Elserow Agreement dated

April 23, 1926; and

Whereas, said Escrow Agreement provides that The

Chemical Bank of New York (of wThich Chemical Bank and

Trust Company is the successor) may deliver all of the

deposited stock upon the direction in writing signed by

Ladenburg, Byllesby and Standard in accordance with the

terms of said direction;

Now, Therefore, the parties hereto have agreed as

follows:

1. Standard agrees with Ladenburg that it will forth-

with at the written request of Ladenburg join with
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Byllesbj^ and Ladenburg in a direction in writing ad-

dressed to Chemical Bank and Trust Company (as suc-

cessor to The Chemical National Bank of New York)

either (a) to deliver on behalf of Ladenburg to or for

account of United States Electric Power Corporation cer-

tificates for One Hundred Sixty-five Thousand (165,000)

shares of Common Stock of Standard Power and Light

Corporation deposited by Ladenburg under the terms of

the Escrow Agreement dated April 23, 1926 (hereinafter

referred to as the "deposited certificates") or (b) to de-

liver the deposited certificates to Ladenburg solely for

the purpose of having Ladenburg redeliver the deposited

certificates to Chemical Bank and Trust Company with

irrevocable instructions by Ladenburg to Chemical Bank
and Trust Company (on such terms as may be stated in

such irrevocable instructions by Ladenburg) to deliver

the deposited certificates on behalf of Ladenburg to or

for account of United States Electric Power Corporation

or, if such delivery of said deposited certificates to or for

account of United States Electric Power Corporation shall

not have been consummated on or before February 28,

1930, or if LTnited States Electric Power Corporation shall

in writing advise Chemical Bank and Trust Company prior

to February 28, 1930 that it will not accept delivery of

the deposited certificates from or on behalf of Ladenburg,

that then and thereupon said deposited certificates shall

again be held by Chemical Bank and Trust Company sub-

ject to all the provisions of the aforesaid Escrow Agree-

ment.

2. Byllesby agrees with Ladenburg that it will forth-

with, at the written request of Ladenburg, but not later

than two nor sooner than five days before the date on

which it may reasonably be expected either (a) that the

aforesaid proposed sale of One Hundred Sixty-five Thou-

said (165,000) shares of Common Stock of Standard Power
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and Light Corporation to United States Electric Power
Corporation will be consummated or (I)) that Ladenburg
may be required by said United States Electric Power
Corporation to deposit the deposited certificates with said

Chemica] Bank and Trust Company prior to and pending
the consummation of the sale thereof by Ladenburg to said

United States Electric Power Corporation, join with

Standard and Ladenburg in a direction in writing ad-

dressed to Chemical Bank and Trust Company (as suc-

cessor to The Chemical National Bank of New York) as

described in Section 1 of this Agreement, provided that

the terms stated in the irrevocable instructions given by

Ladenburg to Chemical Bank and Trust Company shall

be strictly in accordance with the provisions of the Sale

Agreement unless the written consent of Byllesby to a

variation of such irrevocable instructions shall thereto-

fore have been obtained by Ladenburg.

3. Ladenburg agrees with Standard and Byllesby that

it will not make any use of or deliver to Chemical Bank
and Trust Company the direction in writing addressed to

Chemical Bank and Trust Company provided for in Sec-

tions 1 and 2 of this Agreement except strictly in accord-

ance with the terms of that certain agreement of even date

herewith providing for said sale to United States Electric

Power Corporation to which agreement Byllesby is a party,

unless the written consent of Byllesby to such other sale.

transfer or disposition is first obtained by Ladenburg.

4. Ladenburg further agrees with Standard and Byllesby

that when Standard and Byllesby shall have joined with

Ladenburg in a direction in writing addressed to Chem-

ical Bank and Trust Company, as provided in Sections 1

and 2 of this Agreement, Ladenburg forthwith will join

with Standard and Byllesby in any written direction which
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Standard and Byllesby may in writing request Ladenburg

to make with respect to the delivery by Chemical Bank and

Trust Company, immediately upon the delivery to or for

account of United States Electric Power Corporation on

behalf of Ladenburg of One Hundred Sixty-five Thousand

(165,000) shares of Common Stock of Standard Power and

Light Corporation, of the other One Hundred Sixty-five

Thousand (165,000) shares of Common Stock of Standard

Power and Light Corporation deposited with said Chemical

Bank and Trust Company, provided that the delivery stipu-

lated in such directions shall be contingent upon the final

delivery by Chemical Bank and Trust Company of the de-

posited certificates on behalf of Ladenburg to or for ac-

count of United States Electric Power Corporation.

5. Standard, Byllesby and Ladenburg hereby mutually

agree that ipso facto upon the final delivery on behalf of

Ladenburg to or for account of United States Electric

Power Corporation of the aforesaid One Hundred Sixty-

five Thousand (165,000) shares of Common Stock of Stand-

and Power and Light Corporation owned or controlled by

Ladenburg, the aforesaid agreement between Standard,

Byllesby and Ladenburg dated March 22, 1926 and the

Escrow Agreement shall be cancelled and of no further

effect whatsoever without the necessity for any further

agreement of cancellation thereof but, at the written re-

quest of Standard and Byllesby, Ladenburg will forth-

with join with them in executing an appropriate instru-

ment of cancellation, cancelling and annulling the said

agreement dated March 22, 1926, and the Escrow Agree-

ment, as of the date of such delivery. Until the final de-

livery on behalf of Ladenburg to or for account of United

States Electric Power Corporation of the aforesaid One
Hundrd Sixty-five Thousand (165,000) shares of Common
Stock of Standard Power and Light Corporation owned
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or controlled by Ladenburg, the aforesaid agreemenl be-

tween Standard, Byllesby and Ladenburg dated March 22,

1920 shall be and remain in full force and effect exeept

that Standard and/or Byllesby shall not make or offer to

make any sale of any pari of the One Hundred Sixty-five

Thousand (16;),()00) shares of Common Stock of Standard

Power and Light Corporation deposited by them or either

of them under the terms of the Escrow Agreement on or

prior to February 28, 1930 or on or prior to such earlier

date, if any, on which United States Electric Power Cor-

poration shall in writing advise Chemical Bank and Trust

Company that it will not accept delivery of the deposited

certificates from or on behalf of Ladenburg, and the Es-

crow Agreement shall likewise remain in full force and

effect except as modified by the terms of this Agreement.

In witness whereof the parties hereto have duly ex-

ecuted this Agreement the day and year first above w rit ten.

Standard Gas and Electric Company

By
President.

II. M. Byllesby and Company

By J. H. Brigcs

Vice President.

Ladenburg, Thalmann & Co.,

By
General Partner
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Agreement dated the 21 day of December, 1929

between Standard Gas and Electric Company, a Delaware

corporation (hereinafter called "Standard"), party of the

first part, and Standard Power and Light Corporation,

a Delaware corporation (hereinafter called "Standard

Power Corporation"), party of the second part,

WITNESSETH :

Whereas, Standard Power Corporation has outstanding

securities and stocks as follows:

Twenty-four Million Dollars ($24,000,000) of its Six

Per Cent Gold Debentures dated February 1, 1927, due

February 1, 1957 (hereinafter referred to as the

"Standard Power Debentures") all issued and out-

standing under an agreement between said Standard

Power Corporation and Guaranty Trust Company of

New York, as Trustee, dated February 1, 1927 (here-

inafter referred to as the "Standard Power Debenture

Agreement")

;

Two Hundred Twenty Thousand (220,000) shares

of Preferred Stock without par value entitled to cumu-

lative dividends at the rate of Seven Dollars ($7) per

share per annum;
Two Million Nine Hundred Ninety-seven Thousand

and Fourteen (2,997,014) shares of Participating Pre-

ferred Stock without par value ; and
Four Hundred Forty Thousand (440,000) shares of

Common Stock without par value; and

Whereas, the Standard Power Debenture Agreement
(wherein Standard Power Corporation is referred to as

"the Company") in Section 2 of Article Thirteen thereof

contains the following provisions:

"Section 2. In case the Company shall be consoli-

dated with or merged into any other corporation, or
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shall convoy or transfer all its property as an entirety

to another corporation, the successor corporation

formed by such consolidation or into which the Com-
pany shall have been merged or which shall have

received a conveyance or transfer as aforesaid—upon
executing an instrument satisfactory to the Trustee

whereby such successor corporation shall assume the

due and punctual payment of the principal and inter-

est of the debentures issued hereunder and the per-

formance of all the covenants and conditions of this

Agreement—shall succeed to and be substituted for

the Company, party of the first part hereto, with the

same effect as if it had been named herein as such

party of the first part; and such successor corporation

thereupon may cause to be signed and may issue,

either in its own name or in the name of Standard

Power and Light Corporation, any or all of such de-

bentures issuable hereunder which theretofore shall

not have been signed by the Company and delivered

to the Trustee; and upon the order of said successor

corporation in lieu of the Company and subject to all

of the conditions herein prescribed, the Trustee shall

authenticate and shall deliver any such debentures

which previously shall have been signed and delivered

by the officers of the Company to the Trustee for au-

thentication and any of such debentures which such

successor corporation thereafter shall cause to be

signed and delivered to the Trustee for that purpose.

All obligations so issued shall, in all respects, have

the same legal rank and benefit as the debentures

theretofore or thereafter issued, in accordance with

the terms of this Agreement, as though all of said

obligations had been issued at the date of the execution

hereof.
'

'
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and

Whereas, Standard Power Corporation is the owner of

Nine Hundred Three Thousand Seven Hundred Thirty-Six

and 9833/10000 (903,736.9833) shares of Common Stock of

Philadelphia Company, a Pennsylvania corporation, out of

Nine Hundred Sixty Thousand Two Hundred Five and

5833/10000 (960,205.5833) shares of said Common Stock of

Philadelphia Company issued and outstanding, and it is

likewise the owner of Thirty-eight thousand Two Hundred
and Fifty (38,250) shares of Preferred Stock, Twenty-

three Thousand Five Hundred (23,500) shares of Second

Preferred Stock and Sixty Thousand (60,000) shares of

Common Stock of Market Street Railway Company, a Cali-

fornia corporation, representing approximately Forty Per

Cent (40%) of the outstanding shares of stock of said

Market Street Railway Company and Standard Power
Corporation is likewise the owner of cash, accounts receiv-

able and a certain number of readily marketable securities

;

and

Whereas, Standard is the owner of all the Participating

Preferred Stock of Standard Power Corporation issued

and outstanding and desires to acquire and purchase all

the present assets of Standard Power Corporation and
particularly the aforesaid shares of Common Stock of

Philadelphia Company, and of Preferred Stock, Second
Preferred Stock and Common Stock of Market Street Rail-

way Company, and desires that Standard Power Corpora-

tion shall convey or transfer all its property as an entirety

to Standard, upon the terms and conditions set forth in

this Agreement; and
Whereas, there is now in effect an agreement or arrange-

ment providing for the payment to Standard Power Cor-

poration of profits which would otherwise enure to Byl-

lesby Engineering and Management Corporation, a

corporation organized under the laws of the State of Dela-
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ware all the stock of which is owned by Standard, such

profits arising from the management and/or engineering

of Philadelphia Company and/or its subsidiary companies

and Market Streel Railway Company, which agreement or

arrangement shall be cancelled and terminated as of the

date of such transfer; and

Whereas, one of the inducements to Standard Power

Corporation to the transfer of its assets to Standard as

proposed in this Agreement, is the consummation of an

agreement dated on the same date as this Agreement be-

tween United States Electric Power Corporation, a Mary-

land corporation, and Standard Power Corporation, sub-

stantially in the form hereto annexed as Schedule A
;
and

Whereas, in order to perform this Agreement and the

aforesaid agreement with United States Electric Power
Corporation, it is necessary that Standard Power Corpo-

ration, as a condition precedent thereto, amend its Certifi-

cate of Incorporation substantially in the form set forth

in Exhibit B attached to the aforesaid Schedule; and

Whereas, Standard hereby represents to Standard Power
Corporation that a true and correct consolidated balance

sheet of Standard as of September 30, 1921) and a true and

correct consolidated income statement of Standard for the

twelve months ended September 30, 1929 are as hereto

attached and marked Schedule B and that no substantial

changes in the financial situation of Standard have oc-

curred since September 30, 1929 otherwise than in the ordi-

nary course of its business;

Now, Therefore, the parties hereto have agreed as fol-

lows :

1. Upon the terms and for the considerations set forth

in this Agreement, Standard Power Corporation agrees

to convey and transfer all its property as an entirety to

Standard, particularly including therein Nine Hundred
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Three Thousand Seven Hundred Thirty-six and 9833/10000

(903,736.9833) shares of the Common Stock of Philadelphia

Company, and Thirty-eight Thousand Two Hundred and

Fifty (38,250) shares of Preferred Stock, Twenty-three

Thousand Five Hundred (23,500) shares of Second Pre-

ferred Stock and .Sixty Thousand (60,000) shares of Com-
mon Stock of Market Street Railway Company and Four
Hundred fifty-eight Thousand Dollars ($458,000) in prin-

cipal amount of Sierra and San Francisco Power Com-
pany 5% Bonds, Series B, and Standard Power Corpora-

tion agrees to cancel the aforesaid agreement or arrange-

ment providing for the payment to Standard Power Cor-

poration of profits which would otherwise enure to the

aforesaid Byllesby Engineering and Management Corpo-

ration from the management and/or engineering of Phila-

delphia Company and/or its subsidiary companies and

Market Street Railway Company.

2. In consideration of said transfer and conveyance,

Standard agrees with .Standard Power Corporation as

follows

:

(a) Coincident with such transfer and conveyance

or immediately thereafter, to join with Standard Power

Corporation in the execution of an instrument satis-

factory to Guaranty Trust Company of New York as

Trustee under the Standard Power Debenture Agree-

ment whereby Standard shall be recognized by Stand-

ard Power Corporation as successor corporation to

Standard Power Corporation under the terms of said

Standard Power Debenture Agreement and whereby

Standard shall assume the due and punctual payment
of the principal and interest of the Standard Power
Debentures issued thereunder and the performance of

all the covenants and conditions of the Standard Power
Debenture Agreement; and whereby Standard shall
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surrender the right and power to issue any deben-

tures under the provisions of Article Three and Arti-

cle Four of the said Standard Tower Debenture Agree

ment
;

(b) Coincident with such transfer and conveyance,

to surrender to Standard Power Corporation for can-

cellation, pursuant to due corporate action of Standard

Power Corporation, Two Million Nine Hundred
Ninety-seven Thousand and Fourteen (2,997,014)

shares of the Participating Preferred Stock of Stan-

dard Power Corporation as well as all other share.-,

if any, of the Participating Preferred Stock of

Standard Power Corporation which may then he out-

standing ;

(c) Coincident with such transfer and conveyance,

to issue and deliver to Standard Power Corporation

a certificate or certificates for Two hundred twenty

thousand (220,000) shares of Prior Preference Stock,

$7 Cumulative, of Standard, having the same char-

acteristics, right and preferences as the Prior Prefer-

ence ,Stock, $7 Cumulative, of Standard now outstand-

ing, in such denominations and registered in such

names as may be requested by Standard Power Cor-

poration
;

(d) Coincident with such transfer and conveyance,

to issue and deliver to Standard Power Corporation

a certificate or certificates for Six Hundred Thousand

(600,000) shares of Common Stock of Standard in such

denominations and registered in such names as may
be requested by Standard Power Corporation, which

Six Hundred Thousand (600,000) shares of Common
Stock of Standard shall be duly and validly issued and

listed on the New York Stock Exchange unless such

listing be waived by Standard Power Corporation : and
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(e) Coincident with such transfer and conveyance,

to pay Standard Power Corporation in cash an amount
equal to the aggregate of cash and book value of ac-

counts receivable included in such transfer and con-

veyance and the market value of the securities included

in such transfer and conveyance other than the afore-

said Common Stock of Philadelphia Company and Pre-

ferred Stock, Second Preferred Stock and Common
Stock of Market Street Railway Company and Bonds
of Sierra and San Francisco Power Company (such

other securities being hereinafter referred to as "Ex-
cess Securities"), less the amount of interest then

accrued on the Standard Power Debentures to date of

transfer, less also an amount equal to dividends at the

rate of $1 per share per year, then accumulated and

unpaid since the last day of the last quarterly period

in respect of which dividends may have been paid

thereon to the date of transfer, on the Two Million

Nine Hundred Ninety-Seven Thousand Fourteen

(2,997,014) shares of Participating Preferred Stock

of Standard Power Corporation to be surrendered by
Standard, less also an amount equivalent to dividends

at the rate of Seven Dollars ($7) per share per year,

then accumulated and unpaid since the last quarterly

period in respect of which dividends may have been

paid thereon to date of transfer on the Two Hundred
and Twenty Thousand (220,000) shares of Prior Pref-

erence Stock, $7 Cumulative, of Standard to be issued

to Standard Power Corporation, less also an amount
equivalent to dividends at the rate of Three and 50/100

Dollars ($3.50) per share per annum, then accrued

since the last dividend payment date thereof to date

of transfer, on the Six Hundred Thousand (600,000)

shares of Common Stock of .Standard to be issued to

Standard Power Corporation, plus an amount equal
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to dividends at the rate of Seven Dollars ($7) per

share per year, then accrued sine*' the last day of the

last quarterly period in respect of which dividends

may have been paid thereon to date of transfer on

the Nine Hundred Three Thousand Seven Hundred

Thirty-six and 9833/10000 (908,736.9833) shares of

Common Stock of Philadelphia Company to be trans-

ferred to Standard, plus also an amount equivalent

to that portion of the engineering and/or management
fees earned to the last day of the month preceding the

effectuation of the aforesaid conveyance and transfer,

by Byllesby Engineering and Management Corpora-

tion from Philadelphia Company and/or its subsidi-

ary companies and Market Street Railway Company,

which under the agreement or arrangement aforesaid

as now in effect would be payable to Standard Power

Corporation (such amounts in respect of interest, divi-

dends and engineering and/or management foes, being

hereinafter referred to as "cash adjustments"), or,

in lieu of all cash as aforesaid, an amount of cash

equal to tin 1 amount of cash included in such transfer

and conveyance with cash and adjustments as afore-

said, and, in addition thereto, readily marketable se-

curities, satisfactory to Standard Power Corporation

having the same market value as the Excess Securi-

ties included in said transfer and conveyance.

3. Standard and Standard Power Corporation agree

that coincident with the execution of the instrument with

Guaranty Trust Company of New York, as Trustee, re-

ferred to in Subdivision (a) of Paragraph 2 of this Agree-

ment they will execute and deliver an agreement whereby

Standard shall assume the due and punctual payment of

the principal and interest of the Standard Power Deben-

tures and the performance of all the covenants and con-

ditions of the Standard Power Debenture Agreement and
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will indemnify Standard Power Corporation against all

loss, damage and liability arising out of or from or by

reason of the said Standard Power Debentures and the

said Standard Power Debenture Agreement ; and Standard

Power Corporation will agree at the expense of Standard

from time to time to do or perform all things that may be

necessary, convenient or desirable in order that Standard

shall be able to exercise and possess as successor corpora-

tion to Standard Power Corporation under said Standard

Power Debenture Agreement, all the rights and powers

of Standard Power Corporation under said Standard

Power Debenture Agreement, except the right and power
to issue debentures under the provisions of Article Three

and Four of the said Standard Power Debenture Agree-

ment.

4. .Standard Power Corporation hereby warrants to

Standard that the accounts receivable of Standard Power
Corporation to be transferred to Standard as hereinabove

provided, are valid accounts receivable and are collectible

to the full extent of their book value and agrees with

Standard that it will reimburse Standard for any part of

such book value which Standard may not be able to collect.

5. None of the provisions of this Agreement shall be

performed unless, prior thereto, the Certificate of Incor-

poration of Standard Power Corporation shall have been

amended substantially in the form set forth in Exhibit B
to the form of agreement, annexed hereto as Schedule A
and unless, simultaneously therewith Standard Power Cor-

poration shall acquire from United States Electric Power

Corporation Five Hundred Eighty Thousand (580,000)

shares of the Common .Stock of Standard as provided in

the aforesaid agreement of even date herewith between

United States Electric Power Corporation and Standard

Power Corporation substantially in the form hereto an-

nexed as Schedule A and unless prior thereto or simul-
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fcaneously therewith there shall be surrendered for cancel

lation to Standard againsl payment by Standard to the

holders thereof of One Dollar ($1) per share, not loss

than Nine Hundred Ninety-nine Thousand Six Hundred
Eighty-four (999.684) shares of the Six Per cenl Non-

Cumulative Stock of Standard; notwithstanding anything

to the contrary herein contained, this Agreement shall not

be performed if the aforesaid amendment to the Certificate

of Incorporation of Standard Power Corporation shall not

have become effective on or before January 28, 1930, unless

the period within which said amendment may become

effect ive shall be extended to and including February 25,

1930, by agreement between Standard and Standard Power

Corporation pursuant to resolutions of their respective

Board of Directors.

6. This Agreement shall not be valid or effective for

any purpose unless and until approved by the stockholders

of Standard in manner, substance and form satisfactory

to Standard Power Corporation, and unless and until ap-

proved by the stockholders of Standard Power Corpora-

tion, in manner, substance and form satisfactory to

Standard and shall become effective 1 when such satisfaction

is declared on the part of Standard by resolution of its

Board of Directors and on the part of Standard Power

Corporation by resolution of its Board of Directors.

In witness whereof, this Agreement has been duly ex-

ecuted by the respective parties hereto the day and year

first above written.

Standard Gas and Electric Company

By J. J. O'Brien

President

Standard Poweb and Light Corporation

By B. J. Graf

Vice-President
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July 4, 1926

Donner Lake Camp
etc.

Halford Erickson, Esq.

V. P. Byllesby Eng. & Man. Corp.

Chicago, 111.

Dear Mr. Erickson

:

Referring to your telegram of July 3rd, I would like to

postpone the annual meeting of Market St. Ry. Co. for

(2)

one day, that is from July 14th to July 15 as I have to be

in Stockton on the 14th.

Mv recommendations for directors are as follows

:

Present Board

J. J. O'Brien

Moritz Rosenthal

M. B. Starring

H. T. Scott

Leander Sherman—deceased

G. B. Willcutt

A. W. Foster

J. W. Lilienthal, Jr.

W. M. Abott

General Hunter Liggett

Samuel Kahn

Proposed Board

Re-elect

Re-elect

R. J. Graf

Halford Erickson

M. McCants

Re-elect

Re-elect

Re-elect

Re-elect

Re-elect

Re-elect

(3)

H. T. Scott has tendered his resignation as he is very

old and not in good health.
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A. W. Foster is a high type of man, being a regenl of

the University of California and formerly president of

Northwestern Pacific Railway.

J. W. Lilienthal, Jr. is the son ol* a former president of

Market St. By. Co. and stands well in the community.

General Liggett was second in command in France dur-

ing the World War.

(4)

Messrs. Foster, Lilienthal and Liggett will subscribe to

any program that we submit
Under this arrangement, 7 of the 11 directors are

Byllesby men. Furthermore, of the 7 directors that reside

in San Francisco 4, are Byllesby men.

1 have assumed that you desire to re-elect Mr. Rosen-

thal to the directorate. If you decide otherwise, 1 would

(5)

then recommend A. M. Dahler, treasurer of Market St.

Ry. Co. in his stead.

Please answer by wire, at your convenience, addressing

me at my San Francisco office.

Sincerely yours,

Samuel Kahn.

(Note—The foregoing letter

was written in long-hand on

5 pages, each bearing the

caption of Donner Lake

Camp with its address.)
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July 12, 1926.

Mason B. Starring,

New York Office.

Thanks very much for your wire regarding adjourned
Annual Meeting of Market Street Railway set for July

fourteenth. Won't you please telegraph Kahn to adjourn
meeting for sufficient time to enable your proxies to arrive

there, and at meeting, we desire the following Directors

elected

:

Moritz Rosenthal,

M. B. Starring

M. McCants
G. B. Willcutt

A. W. Foster

J. W. Lilienthal, Jr.,

W. M. Abbott

General Hunter Liggett

Samuel Kahn
Halford Erickson

J. J. O'Brien

Also wish to accept your resignation and for the present

nobody is to be elected in your place. As you know, I have

discussed this with Moritz Rosenthal and we want to hold

this position open until we can get to the Coast sometime

this Fall and decide if it is wise to have a local man as

President. I again want to thank you for calling my atten-

tion to the matter.

J. J. O'Brien.

JJOB-MBK
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con

Market Street Railway Company
58 Sutler Street

San Francisco, -1, California

January 7, L927.

Mr. Halford Erickson,

Vice President in Charge of Operation

Byllesby Engineering and Management Corpn.,

231 South LaSalle street, Chicago, 111.

Dear Mr. Erickson:

—

Referring to our conference of duly 2(>, 1926, at which

time we decided to charge this property $150,000 for man-

agement services for the year 1927—do you wish us to

begin accruing at that rate, monthly, beginning with Jan-

uary 1927, or do you wish us to charge surplus, after the

year 1927 has elapsed, in the above amount .'

Very truly yours,

Samuel Kahn
Executive Vice President.

SK/AC
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Market Street Railway Company
Byllesby Engineering and Management Corporation

Engineers—Managers

Office of

Samuel Kahn
President

58 Sutter Street

San Francisco, California

January 13, 1928.

Via Air Mall.

Confidential.

Mr. Halford Erickson,

Vice President in Charge of Operation,

Byllesby Engineering and Management Corporation,

231 South LaSalle street, Chicago, Illinois.

Dear Mr. Erickson:

—

As you know, Byllesby Engineering and Management is

being paid $150,000 a year by this property for super-

vision. What do you think of increasing the amount to

$200,000 a year to give us an extra $50,000 for certain

expenses that will undoubtedly arise this year and next

year?

Very truly yours,

Samuel Kahn
SK (Illegible)
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COPY

Market Street Railway Company

February 8, 1927.

Via Am Mail.

Mr. William G. Pohl,

Assistant Secretary,

Byllesby Engineering & Management Corporation,

231 South LaSalle street, Chicago, 111.

Dear Sir:

—

This will acknowledge receipt of your letter of Febru-

ary 5th, enclosing bill in the sum of $95,000.00 for super-

vision for the year 1926.

1 note that a management contract for this Company is

now in course of preparation and that you expect to for-

ward the same shortly for execution. Our next Directors'

meeting is scheduled for Thursday, February 24th, and if

you can have it in my hands prior to that time I will see

that our Directors act favorably upon it at that meeting.

Very truly yours,

(Sgd) Samuel Kahn
Executive Vice President.

SK/AC
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COPY

Byllesby Engineering and Management Corporation

231 South La Salle Street

Chicago

February 11, 1927.

Dear Sam:

Straighten me out please on the matter of Supervision.

As I understand it you absorb in 1926 $30,000 of the

$125,000 fee for that year, leaving $95,000 to be taken up
in 1927. Did you have in mind that 1927 would take up
this $95,000 plus $150,000 for the year, namely $245,000?

Do you think we should bill it monthly or on an annual

basis?

Yours very truly,

(Sgd) B. W. Lynch
Vice President

Mr. Samuel Kahn,

Executive Vice President,

Market Street Railway Co.,

58 Sutter Street,

San Francisco, California.

BWL:R
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COPY

Mabket Street IJah.way Compact

Air Mail February 14, 1927.

Mr. B. W. Lynch, Vice President,

Byllesby Engineering and Management Corporation

Chicago, Illinois.

Dear Bert:

Answering your letter of February 11th regarding the

matter of Supervision Fee, I wish to advise as follows:

(1) As of December 31, 1926, we had $ 29,166.66

accrued for Management Services.l
r>'

(2) Shortly after the first of this year we re-

ceived a bill from the Chicago Office for

the sum of 125,000.00

for Management Services for the year

1926.

(3) Upon receipt of the bill for 125,000.00

I suggested to Chicago Office that it bill

us but 30,000.00

for the year 1926 before we closed the

books for the calendar year 1926, and

subsequently about a month later—that

is about February first— it bill us the

remaining 9.\000.00

for the year 192(1. which we could then

gracefully charge to Surplus. Tins pro-

gram was carried out and had we done

otherwise we would have distorted our

December operating report by the large

charge, which would undoubtedly have

caused some unfavorable comment.
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(4) ,So as the matter now stands, we used

the above accrual of 29,166.66

plus an additional amount of 833.34

that was charged against Profit & Loss

to take care of the said 30,000.00'

bill and the bill for 95,000.00

has been received and will be charged

to Surplus.

(5) So as the matter now stands, the $125,000.00

Fee for the year 1926 has been satisfied

and the Supervision Fee for the year

1927 will be $150,000.00

I have gone into this matter rather fully in order that

you might have the history of the entire matter before

you.

Referring to the last question in your letter I think that

you should bill the Supervision Fee on a monthly basis

so that we may include the same in our monthly operating

expenses.

By coincidence I wrote you under date of February 11 th

and so our letters crossed in the mail.

Very truly yours,

Samuel Kahn
Executive Vice President.

SK-MAL

(Air Mail)
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copy

Postal Telegrapb

1927 Feb 15 I\M 1 22

CHD95 43 Collect

IX Chicago Ills 15

Samuel Kahn

Executive Vice Pres Market St RR Co

58 Sutter Street

San Francisco Calif

Mr Lynch out of town and will not return until after

March First Stop Regarding accrual for depreciation

your letter february eleventh believe we should con-

tinue to set this up annually in december stop till.

management fee however should be accrued monthly

B F Braheney.
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COPY

Market Street Railway Company

February 15, 1927.

Mr. B. F. Braheney, General Auditor,

Byllesby Engineering and Management Corporation,

Chicago, Illinois.

My dear Braheney

:

Pursuant to your telegram of February 15th, we shall

accrue the Management Fee by charging to Operation one-

twelfth of $150,000 (the Fee fixed for this property for

this year), or $12,500. monthly.

Furthermore, we shall set up the Depreciation annually

in December, as heretofore.

Very truly yours,

Samuel Kahn
Executive Vice President.

SK-MAL
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Market Street Railway Company
Byllesby Engineering and Managemenl Corporation

Engineers-Managers

Office of

Samuel Kahn
President

58 Suiter Street

San Francisco, California

Marc). 6, 1928.

Via An; Man,.

Mr. Halforu Erickson,

Vice Presidenl in Charge of Operation,

Byllesby Engineering and Managemenl Corporation,

231 South LaSalle street, Chicago, 111.

Dear Mr. Erickson:

—

I have your letter of March 3rd, authorizing an increase

in the fee of Byllesby Engineering and Management Cor-

poration from $150,000 to $200,000 a year, beginning with

this year. Accordingly 1 have addressed a communication

to Mr. Willcutt, Vice President and Secretary, instructing

him to put the same into effect, and a copy of that letter

is enclosed herewith.

We have already been billed for the months of January

and February of this year at the rate of $1 50,000 per year

or $12,500 per month. I would suggest that you send us

a corrected bill for the month of February for the sum
of $16,666.67 and send us a bill for January for $4,166.67,

being the difference between the annual rate of $200,000

and $150,000.

The bill for February was included in Byllesby Engi-

neering and Management Corporation statement if-5339,

dated February 26, 1928.

Very truly yours,

.Samuel Kahn
encl.

SK/AC
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William J. Cogan

Room 514 150 Broadway
New York 7, New York

Rector 2-2972

October 10, 1949

Securities and Exchange Commission

Second and D. Streets, N. W.,

Washington, D. C.

Attention: Mr. Orval L. Dubois, Secretary

Gentlemen

:

Re: Market Street Railway Company, et ah,

(Files 54-169, 4-63 and 68-84)

In response to letter dated October 4th, 1949, I enclose

herewith a summary statement of the facts and circum-

stances I proposes to present, if my application for re-argu-

ment is granted, and my reasons for not presenting them

before the Commission received the matter for decision.

For the purpose of record, I also formally request a

re-argument on the ground that the Commission was not

warranted in basing its decision concerning "Cogan" on

the colloquy quoted on page 14 of the opinion which sets

forth a "thought" not conveyed to any representative of

Standard Gas and Electric Co. and only expressed seven

months after the settlement was arranged. This opinion

is expressed without reference to testimony of George

Knourek at pages 771-772 and 828-829 of the Record, in

which he testified that he did not know or ask what was
meant by the reference to "Retainer" and that he did not

consider the remark as connected with the offer of settle-

ment.

This is claimed, particularly in view of the fact that no
overt act was charged or even intimated which would sup-

port the conclusion that I actually meant to solicit a re-

tainer, or in any manner failed the stockholders I repre-

sented in the matter.
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I also request re-argument on the ground the Commis-

sion is not warranted in awarding a fee to Milton Paulson

based upon the references to him in the opinion. According

to his own testimony, he contributed nothing before the

Commission, while the Commission itself stated to C. C. A.

Third Cir. on August 6th, 1947, that at the time of the

order for investigation (May 20, li'47), Market Street had

admitted over 90% of the amount of the claim, and it was

only after the Commission's investigation had commenced
(and incidentally; its stay of any payment by Market

Street), that Lea Rosen intervened in the District Court

proceedings for the purpose of defending against the bal-

ance of the claim.

No reference is made in the opinion to the testimony of

Milton Paulson that he has never seen Lea Rosen owner of

300 shares of prior preference stock of Market Street whom
he represented in this matter, or to his testimony that she

agreed in writing to pay expenses.

The Commission sets forth in its opinion that Paulson

does not claim any specific amount; although at the oral

argument he claimed no specific amount, the record page

880, shows he contended the services for which he sought

compensation were worth $75,000 and the record also

shows that he asked the representatives of Standard Gas

& Electric Co. for a fee of $50,000 before he would go along

with the settlement arranged.

I also request re-argument on that part of the opinion

concerning the Van Kirk Committee. The opinion states

that the Executor of Van Kirk's will wrote stating he

would be willing to accept $7500 in lieu of the $25,000 pro-

vided for in the plan. What was actually written in the

letter referred to was a statement that the Committee
would be willing to accept $7500 as a fee if that would

facilitate disposition of the matter.

Respectfully submitted,

William J. Cogan.
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William J. Cogan

etc.

150 Broadway,

New York 7, N. Y.

Rector 2-2972

October 21, 1949.

Securities and Exchange Commission,

Second and D Streets, N. W.,

Washington, D. C.

Attention: Mr. Orval L. Dubois, Secretary.

Market Street Railway Company v. Standard

Power and Light Corporation

Gentlemen

:

Herewith enclosed is a copy of complaint filed in the

United States District Court—New Jersey on October 14,

1949, in an action brought by Charles T. Jones, et als., on

behalf of Market Street Railway Company against

Standard Power and Light Corporation to recover

$270,000 with interest thereon from 1926-1929, which rep-

resents unjust enrichment at the expense of Market Street

Railway.

My conclusion of the best way to restore the status quo

was for Standard Gas and Electric Company to give up
most of its profit received from 1930-1935 and for Standard

Power and Light Corporation to give up what was "ear-

marked" as profit to it from 1926-1929.

It seems to me that the settlement arranged with Stand-

ard Gas and the action against Standard Power will ac-

complish that purpose.

The payments received by Standard Power had nothing

to do with the overcharge as such for management and
represents an entirely different kind of action, as will be

apparent to you.
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Certainly Standard Gas and Electric Company, as pres-

ently constituted could have and presumably lias no ob-

jection to Market Street recovering its money from Stand-

ard Power and Light Corporation.

I recognize that your order in connection with the

Standard Gas and Electric Company settlement may re-

flect the existence of the action against Standard Power

and Light Corporation. However my letter is not intended

for the purpose.

In March, 1948 when a motion was made to the I'nited

States District Court at San Francisco to authorize a pro-

posed settlement of that action, it was limited to just that.

At the time, I entered an appearance and requested leave

to file an answer at some later date, which seemed satis-

factory to the Court. Accordingly I would not expect any

complications to arise by reason of the action now under

way in New Jersey.

The Commission will understand that I wish to preserve

my rights to oppose in whole or in part such order as it

makes on the plan of reorganization filed by Market Street

Railway Company.

Very truly yours,

William J. Cogan.
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Market Street Railway Company

April 6, 1950

Via Air Mail

Registered

Return Receipt Requested

Securities and Exchange Commission

425 Second Street, N. W.,

Washington, D. C.

Attention: Mr. Myron Isaacs

Dear Sirs:

The Supplemental Findings and Opinion of the Commis-
sion dated March 9, 1950 (Files Numbers 54-169, 4-63 and

68-84) were carefully considered by the Directors of Mar-
ket Street Railway Company and the Board unanimously

adopted a Resolution not approving the amendment to the

Amended Plan for Liquidation and Dissolution of Market

Street Railway Company. A certified copy of the Resolu-

tion is enclosed herewith.

Very truly yours,

Samuel Kahn,
President.

Encl
SK:AK
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On motion of Director Scott, duly seconded by Director

Appel, the following resolution was unanimously adopted:

Resolved: That unless it should hereafter appear to

the satisfaction of this Board that other or different ac-

tion should be taken in respect thereto, in view of the

night Letter of William J. Cogan, Counsel tor Prior Pref-

erence Stockholders' Committee, dated March L2, 1 !).")(), ad-

dressed to Samuel Kahn, President, the amendment to

the Amended Plan for Liquidation and Dissolution of

Market Street Railway Company proposed in the Supple-

mental Findings and Opinion of the Securities and Ex-

change Commission dated March 9, 1950 is not approved.

I, James J. Adams, Secretary of the Market Street Rail-

way Company, hereby certify the above and foregoing to

be a full, true and correct copy of a resolution adopted by

the Board of Directors of said corporation at a meeting

thereof held on March 30, 1950; that there was then and

there present and voted thereon a quorum of said Board

of Directors; and that said resolution is in full force and

effect.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Corporation, this 4th day of April,

1950.

James J. Adams,

Secretary.

Seal.
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Stockholders' Committee Exhibit No. 57.

Public Utility Engineering and Service Corporation

Formerly

Byllesby Engineering and Management Corporation

A statement of monies paid by Byllesby Engineering and

Management Corporation (other than to Standard Gas and

Electric Company and/or Standard Power and Light Cor-

poration) to any person or corporation, at any time, repre-

senting a participation or interest in any management
contract and/or engineering contract, or representing par-

ticipation in the proceeds thereof:

None, other than to Standard Power and Light Cor-

poration.

Commission Exhibit 79.

Standard Power and Light Corporation

Statement of income received from Market Street

Railway Company from 1924 to June 30, 1947

Standard Power and Light Corporation received no in-

come from the securities of Market Street Railway Com-
pany during the period in which it owned them. It did,

however, receive from Byllesby Engineering and Manage-
ment Corporation a portion of the supervision fees billed

Market Street Railway Company by Byllesby Engineering

and Management Corporation, as follows:

1926 $50,000.00*

1927 60,000.00

1928 80,000.00

1929 80,000.00

$270,000.00

Includes $38,000.00 received in 1927.
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Standard Gas and Electric Company

Statement <»r income received from Market Street

Railway Company from 1924 to June 30, L947

Year Description of Income Amount

L924 None
L925 None
1926 None
L927 None

1928 None

L929 None

1930 None

1931 Interest on open account receivable $ 4,43S.oi!

1932 " " " " " 25,441.54

1933 " " " " " 39,282.76

1934 " " " " "
46,610.29

1935 " " " " "
49,580.29

1936 " " " " "
51,927.85

1937 " ( "
51,785.96

1938 " " " " " 51,785.96*

1939 " " " " "
4,398.26

1940 None
1941 None
1942 None

1943 None

1944 None
1945 Interest on open account receivable 38,733.06

(applicable to period from 1/24/39

to 10/24/39)

1946 None
1947 (to June 30) None

* Includes $30,362.18 accrued and taken up as income

during the period from dune to December, 1938,

but not received until 1945.
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Commission's Exhibit 82.

Public Utility Engineering and Service Corporation

Statement Setting Forth the Basis for Computing the
Profit on Services Rendered to Market Street
Railway Co.

Prior to June 1, 1939 no Cost Records were kept by
the Service Corporation, therefore, no statement can be

made setting forth the basis for computing profit for serv-

ices rendered to that date. Subsequent to June 1, 1939 all

services were rendered at cost.

Commission's Exhibit 83.

Public Utility Engineering and Service Corporation

Statement of the methods used by Byllesby Engineering

and Management Corporation (now known as Public

Utility Engineering and Service Corporation) in rendering

services to Market Street Railway Company.
Under the terms of its agreements with Market Street

Railway Company, Byllesby Engineering and Management
Corporation managed and supervised the plants, property

and operations of Market Street Railway Company. Such
services were rendered by the officers and employees of

the Service Company. During the period beginning Jan-

uary 1, 1926 to and including the nine months period end-

ing September 30, 1935 Samuel Kahn, Chief Operating

Officer of Market Street Railway Company, and whose
entire time was devoted to the affairs of that Company,
received his entire salary from the Service Company. The
salary so paid to Mr. Kahn during that period amounted
to the sum of $356,203.51, no part of which was charged
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Commission's Exhibit 83.

to Market Street Railway Company. During the same
period the total amount paid by Market Street Railway
Company to the Service Company for management and
supervisory Foes pursuant to the agreements above re-

ferred to, amounted to $1,562,500.00.

Byllesby Engineering and Management Corporation also

received from Market Street Railway Company, fees ag-

gregating the sum of $3,845.00 for services rendered dur-

ing the years of 1926 and 1929, in connection with an

appraisal made of the property of Market Street Railway

Company.

Since June 1, 1939 Public Utility Engineering and Serv

ice Corporation, (formerly known as Byllesby Engineering

and Management Corporation) has rendered miscellaneous

sendees to Market Street Railway Company not of a man-
agerial or supervisory character. These services were
rendered at cost, the charges to Market Street Railway
Company aggregating the sum of — $1,478.04.

No charges were made for the use of the personnel of

Market Street Railway Company by Byllesby Engineering

and Management Corporation or Public Utility Engineer-

ing and Service Corporation.
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October 29, 1947

Mr. William J. Cogan

32 Liberty Street

New York 5, New York

Dear Mr. Cogan:

I expect to be in New York next week on several matters

of business and would like to have a short visit with you on

Tuesday, November 4. Please let me know if Tuesday

would be agreeable to you and what time I could see you.

Yours very truly,

G. W. Knourek
Vice President and Treasurer

GWKnourek
vs

Western Union

1947 Oct 30 PM 1 18 (50).

32 Nassau St N. Y.

BOwling Green 9-7009

1947 oct 30 pm 1 09

CV78 PD-CHICAGO ILL 30 1138a

MR WILLTAM J COGAN

32 LIBERTY ST NYK

MY LETTER YESTERDAY. FIND NOW THAT I CANNOT BE IN NEW
YORK UNTIL WEDNESDAY. WOULD WEDNESDAY BE AGREEABLE

TO YOU.

G W KNOUREK.
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October 30, L947.

Mr. George W. Knourek,

Vice I 'resident and Treasurer,

Standard Gas and ESlectric Company,

231 South LaSalle Street,

Chicago 4, Illinois.

Dear Mr. Knourek:

In response to your letter and wire, we can arrange for

a conference in New York on Wednesday, November 5th,

1947.

Very truly yours,

William J. Cogan.

WJC.as.

Standard Gas and Electric Company
231 South La Salle Street

Chicago 4, 111.

November 5, 1947.

Mr. W. J. Maloney, Secretary,

Standard Gas and Electric Company,

Suite 6-S,

Waldorf-Astoria Hotel,

Park Avenue and 50th Street,

New York City.

Dear Mr. Maloney:

This A. M. M r. George Knourek, in conference with me
and Mr. Harold Reynolds of your legal staff, submitted an

offer of settlement of the Market Street Railway Company
matter.
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This P. M. I gave him by telephone the terms of the

best settlement acceptable to the Committee of prior prefer-

ence stockholders, which are set forth as follows

:

As part of any settlement the Committee wishes to be

assured of electing a majority of directors to represent

them in the course of the continued liquidation of Market

Street Railway Company;
The Committee is willing that Market Street Railway

Company pay to Standard Gas and Electric Company the

sum of $550,000. in full liquidation of the open account

provided that Standard will pay to me the sum of $25,000.

and to the Committee the sum of $12,500. from said sum,

to represent one-half of the fees we propose to charge

and upon the assumption and condition that Market Street

Railway Company will pay a like sum to each;

The offer is dependent upon authorization by the Securi-

ties and Exchange Commission of the above proposed set-

tlement in accordance with the terms set forth and in

the event the Commission does not authorize such settle-

ment, I wish it understood that the offer of settlement is

made without prejudice to any and all other rights the

Committee and the prior preference stockholders it repre-

sents may have in the matter.

I assume that you will indicate to me the decision of the

Board within the next few days and, in the event the offer

is not accepted, I shall expect the matter to continue its

normal progress.

Very truly yours,

William J. Cogan
Attorney for Russell M. Van Kirk et als.,

Prior Preference Stockholders Committee
of Market Street Railway Company.

WJC.as.
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November 10, 11)47

Mr. \V. J. Maloney, Secretary

Standard (Jas and Electric Company
2.'U South LaSalle Street

Chicago, Illinois

Dear Mr. Maloney:

On November 5th, 1947, at the request of Messrs.

Knourek and Reynolds, I stated to you in writing an offer

to settle the Market Street Railway Company matter for

consideration by your Board of Directors on Novem-
ber 6th.

The offer was intended for that sole purpose and the

figure stated does not represent a continuing offer.

Accordingly, unless Standard chooses to settle on the

basis offered on or before November 15th, 1947, you are

hereby notified that such offer is withdrawn as of Novem-
ber 15th, 1947.

Very truly yours,

William J. Cogan

WJC.as

Air Mail

—

Registered Mail
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December 4, 1,947

Mr. George Knourek
Vice President, Standard Gas and Electric Company
231 South LaSalle Street

Chicago, Illinois

(Deliver)

Ke: Market Street Railway Company

Dear Mr. Knourek:

This will serve to reinstate the offer of settlement set

forth in my letter of November 5, 1947, addressed to Mr.

Maloney as a firm offer to be accepted or rejected in

writing on Monday, December 8, 1947.

Supplementing said offer and by way of clarifying the

proposed commitment of Standard Gas and Electric Com-

pany, I am willing that the settlement be conditioned both

upon its approval by the Securities and Exchange Com-
mission and by the United States District Court at San

Francisco; also, that Standard Gas and Electric Com-

pany obligation regarding the selection of a Board of

Directors will continue only as long as it continues to

own shares of stock of Market Street Railway Company.

Very truly yours,

William J. Cogan

Attorney for

Prior Preference Stockholders Committee,

et al.

WJC.as
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Standard Gas and Electric Company
231 Soutli La Salle Streel

Chicago 4, III.

December 8, L947

William J. Cogan, Esq.,

32 Liberty Street

New York, New York

Re: Market Street Railway Company

Dear Mr. Cogan:

This will confirm our telegram to you dated December

5, 1947 accepting the offer made in your letter to us dated

November 5, 1947, and your subsequent letter of Decem-

ber 4, 1947 renewing and supplementing such offer, all

with respect to the settlement of our claim against Market

Street Railway Company of San Francisco, California.

Standard Gas and Electric Company

By G. W. Knourek
G. W. Knourek, Vice President
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There is no purpose in mere repetition of arguments

made in briefs previously filed on this appeal.

The opening brief for the Securities and Exchange

Commission properly sets forth the facts and the law.

The Approval of the Amendment to the Plan to Include a

Release to Standard Power by Market Street Manage-

ment Was for the Best Interests of All Stockholders.

The brief of Cross-Appellants and Appellants, William

J. Cogan and Charles T. Jones, criticizes the action of the

new Board of Directors of Market Street Railway Com-
pany for adopting the resolution to amend the plan to in-

clude a release of -Standard Power & Light Corporation

on the ground that its action was motivated by personal

interest and that the members of the Board of Directors

were not interested in the minority stockholders and voted

such amendment merely for the purpose of facilitating the

disposition of the assets of Market Street Railway Com-
pany to the advantage of a small group of stockholders

who had acquired most of their stock after the investiga-

tory proceeding had started and held their stock only for

speculative purposes, so that it was within the knowledge

of the Commission—or it should have been within their

knowledge—that such was the fact (Brief, p. 25).

The fallacy of that argument is that the action of the

Board was for the benefit of all the stockholders; not for

the benefit of a small group of stockholders.

The old Board had been in control of the Company for

many years. The Company sold its operating assets to

the City of San Francisco more than five years ago. Al-

though the Company has been in the process of liquidation

since that time (practically all of its assets were cash or

government bonds), it spent several hundred thousand dol-

lars in carrying on its affairs. If the Company had con-

tinued for a few years more at the same rate as estab-



lished by the old Board, the assets would have been dis-

sipated and there would have been nothing left to dis-

tribute to stockholders.

The new Board immediately cul down all unnecessary

expense. It now maintains a small office with one em-

ployee. Pursuant to the terms of* the order of November

21, 1950, a partial liquidating dividend Ins been paid to

the Trior Preference stockholders of $l,74l>,775 at the i-a e

of $15 per share.

Such distribution was made not only to the Board mem-
bers who held stock ol* the Company, hut to all stockhold-

ers. By what stretch of the imagination such action can

he construed as being for the benefit of a small group of

stockholders, without interest in the minority stockholders,

is beyond comprehension.

On March .'50, 1950, the old Board of Directors, by reso-

lution, refused to adopt the clarifying amendment to the

plan to include Standard Power in the release, after re-

ceipl of Cohan's telegram dated March 12, 1950 (P. R. 225).

The annual meeting of the stockholders was set for

April 26, 1950. Time was short. A holder of 10,000 shares

of prior preference stock applied to the S. E. C. for per-

mission to solicit proxies from fen or twelve of the larger

stockholders, those holding 500 shares or more. The proxy

statement (dearly set forth the fact that the proxies were

being- sought for the express purpose of electing a Board

of Directors that would vote for the clarifying amendment

to provide for a complete release by Market Street of

Standard Gas and its subsidiaries, including Standard

Power. Proxies were obtained of more than 54,000 shares

of a total outstanding issue of 110,185 shares (P. R. 570-

571). Apparently, the business judgment of those who
were to be the only distributees of the net assets of Mar-

ket Street was that their interests would be best served by

a liquidation of the Company as expeditiously as possible.

Their judgment must be respected. In that sense, they

were motivated by persona] interest and properly so.



Conclusion.

The order of the court below in No. 12,716, insofar as

it finds that the Commission's disapproval of any provi-

sion in the plan for counsel fees for William J. Cogan is

not supported by substantial evidence, and remands the

proceeding to the Commission for the purpose of approv-

ing a reasonable allowance for Cogan, should be reversed.

The remaining provisions of the order of the court be-

low in No. 12,716, and the order of the court below in No.

12,813 should be affirmed.

Resi^ectfully submitted,

Douglass Newman,
Attorney for Appellee,

Market Street Railway Company.
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Statement of Jurisdiction

This is a consolidation of appeals by appellants, Cogan
and Jones, from orders of the United States District



Court for the Northern District of California, Southern

Division, dated respectively July 11, 1950 (P.E. 108-13) 1

and November 21, 1950 (R. 2-11), and by the Securities

and Exchange Commission ("Commission") from certain

portions of the July 11, 1950 order, both of which orders

were entered pursuant to Section 11 (e) of the Public

Utility Holding Company Act of 1935 (15 U. S. C. 79a,

et seq.).

Appellee, Standard Power and Light Corporation

("Standard Power") is concerned only with the appeals

by appellants, Cogan and Jones.

The District Court had jurisdiction of the subject mat-

ter of the proceedings under Sections 11 (e), 18 (f) and

25 of the Public Utility Holding Company Act of 1935

("Act").

The jurisdiction of this Court is invoked under 28 U. S.

C. 1291 and made applicable by Section 25 of the Public

Utility Holding Company Act of 1935.

Statement of the Case

The appeals by Cogan and Jones question the approval

by the Commission and the enforcement by orders of the

court below, of Market Street Railway Company's

("Market Street") plan for liquidation and dissolution

under Section 11 (e) of the Act, particularly with respect

to the inclusion in said plan of a release to appellee,

Standard Power in connection with a settlement made
between Market Street and Standard Gas and Electric

Company ("Standard Gas") of Market Street's claim

arising out of allegedly fraudulent payments made by
Market Street from 1926 to 1935 to Bvllesbv Engineer-

1 "P.R." refers to the printed portion and "T.R." to the typewritten portion
of the record in No. 12,716. "R" refers to the record in No. 12,813.



ing and Management Corporation ("Byllesby") 2 for

managemenl and supervisory services rendered by Byllesby

to Market Street8 and the claim of Standard Gas against

Market Street on an open account,' on the ground that the

settlement did not contemplate a release of Standard

Power.

The parties may be identified as follows:

1. Market Street is a subsidiary of Standard Gas8 and

was engaged in the operation of a street railway system

in and about the City of San Francisco, California, until

September 29, 1944, when it sold its operating properties

to the City and County of San Francisco (P.R. 28, 37).

2. Standard Gas is a public utility holding company

and, from H)2(i to 1930, was the parent of Standard

Power and from 1930 has been a subsidiary of Standard

Power (P.R. 37, 49).

3. Standard Power is a public utility holding company

and, between 1926 and 1930, was a subsidiary of Standard

(Jas and since 1930 has been the parent of Standard Gas

(P.P. 49).

4. Byllesby was a subsidiary of Standard Gas and,

during the years 1926 to 1935, rendered management and

2 The name of this corporation was changed in 1935 to Public Utility Engi-
neering and Service Corporation (P.R. 38).

3 Byllesby rendered management and supervisory services to Market Street

from 1926 to 1935, during which period Market Street paid to Byllesby a total

of $1,187,500 for such services (P.R. 51-52). During the years 1926 to 1930
Standard Power had received from Byllesby $270,000 out of these payments
(P.R. 52-53). Standard Gas received a portion of these fees between 1930 and
1935 (P.R. 53-54).

4 Market Street was indebted to Standard Gas in the amount of $707,189
on an open account ; Market Street had accrued interest on the indebtedness at the
rate of 4% and Standard Gas had accrued interest at the rate of 6% so that, as
of December 31, 1947: Standard Gas claimed a total of $1,111,494.67 and Market
Street admitted to $976,726.63 as of the same date (P.R. 29-30).

8 Market Street had first come into the Standard svstem in 1924 and 1925
(P.R. 48^.
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supervisory services to Market Street, pursuant to agree-

ments made between Byllesby, Standard Gas, Standard

Power and Market Street (P.R. 38, 50-51).

5. Appellant, Jones, is the owner of ten shares of

Market Street Prior Preference stock out of 116,185

shares outstanding (T.E. 590, P.E. 9).

6. Appellant, Cogan, is an attorney who was retained

by Russell M. Van Kirk and others, constituting a Pro-

tective Committee for the Prior Preference stock of Mar-

ket Street ("Van Kirk Committee"), 6 to initiate an in-

vestigation by the Commission as to transactions and

relationships between Market Street, Byllesby, Standard

Gas and its subsidiaries and affiliates for the purpose of

ascertaining whether or not Market Street had a claim

for alleged fraudulent overcharges made by Byllesby and

who acted on behalf of the Van Kirk Committee in such

proceedings before the Commission and in the negotiations

leading to the settlement included in the Market Street

plan and who was denied a fee by the Commission for

his services because of his alleged misconduct in connection

with such negotiations (P.R. 46, 59, 120-129, 203-205). 7

In 1941 Standard Gas was directed, by order of the

Commission, to dispose of its interests in Market Street

(P.R. 37).

In or about 1947, the Van Kirk Committee was organ-

6 Cogan was subsequently discharged by the Committee (P.R. 227-228).
7 The Commission found that Cogan violated his duty to the stockholders

whom he represented in soliciting a retainer from Standard Gas during the course
of the settlement negotiations (P.R. 59-62).



ized and Cogan was retained to proceed against either

Standard (!as, Byllesby, Standard Power or any of them

or their respective officers and directors (P.R. 120; T.R.

469).

Pursuant to this retainer and on March 21, 1947 Cogan

died with the Commission a petition requesting, among
other things, that the Commission direct an investigation

of the matters set forth therein (P.R. 120-129), which con-

sisted of allegations, among other things, that, since 1926,

Standard Gas had actually controlled Market Street and

had elected its directors and officers and that, in 1927,

Standard Gas caused Market Street to enter into a con-

tract with Byllesby for management services and to pay

to Byllesby substantial sums thereunder for which Market

Street received no benefit, and stating that petitioners

proposed to institute an action against Standard Gas

"and others," as a consequence of these charges (P.R.

123-24, 127-28).

In a memorandum filed by Cogan with the Commission

in support of the aforesaid petition, Cogan stated that

Mr. John Morris of the Public Utility Staff of the Com-
mission recommended that the relief sought in the peti-

tion be denied and that the Committee's claim be tried in

the action then pending in the United States District

Court, Northern District of California, Southern Division,

wherein Standard Gas was plaintiff and Market Street was
defendant, and wherein Standard Gas had brought suit

for the moneys due on the open account (P.R. 134, 141-

142). Cogan 's memorandum sets forth nine specific rea-

sons (P.R. 142-144) why the Commission should take

jurisdiction and concludes with a statement as follows:
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"It would moreover be far preferable, if such

fraud can be proven, that it be done in the forum
which has been deciding the ultimate status of the

Standard Gas system and eliminating the bad spots

therefrom." (P.E. 144).

The Commission granted the relief sought in Cogan's

petition and, in May, 1947, ordered that public investiga-

tive hearings be held, pursuant to Sections 11a, 18a and

18b of the Act, with respect to transactions between Mar-

ket Street, Standard Gas, Byllesby, and affiliated and sub-

sidiary companies, and with respect to charges for man-

agement and supervisory services rendered to Market

Street (H.C.A. Release No. 7425; P.R. 11) by affiliated

companies.

Cogan made an "exhaustive examination" of the records

and participated in these hearings extensively (P.R. 174,

203-205). Testimony was taken before the Commission

between June and December, 1947 (P.R. 175). As Cogan

put it, this proceeding "was equivalent to trying a hard

fought case in any court * * *" (P.R. 204).

In or about July, 1947, the Van Kirk Committee filed

with the Commission a Declaration, pursuant to Rule U-62,

for permission to solicit proxies (P.R. 147-150). The
Declaration stated that the "primary claim" made by the

Committee is that Market Street paid upwards of $1,000,-

000 for management fees to Byllesby by reason of the fact

that Standard Gas controlled both of said corporations

(P.R. 148). A proposed letter to Prior Preference Stock-

holders was filed with the Commission (P.R. 150-153),

which referred to the investigative proceeding ordered by

the Commission, and stated that the Committee had no

motive in soliciting stockholders' participation other than

the desire to present a united front to prevent Standard

Gas from taking upwards of $1,000,000 from the Market



Street treasury, and to compel Standard Gas "or any

affiliate or subsidiary thereof" to pay to or for the Prior

Preference Stockholders an appropriate sum as the evi-

dence may indicate as properly due for moneys improperly

paid out by Market Street for "alleged management fees"

(P.R. 153).

On September 2, 11)47, Oogan requested the issuance

of subpoenas duces tecum addressed to Byllesby and to

Standard Gas (P.R. L54-157). Apparently, Byllesby had

moved to quash the subpoena issued against it and, in

Cogan's memorandum in opposition to said motion (P.R.

157-1(57), he stated that the record before the Commission

contained gross figures on receipts by Byllesby for man-

agement fees for the period 1919 to 1929, together with

such breakdown as was available in 1932, and alleged that

the "Standard system" had defrauded Market Street

(P.R. 159). In his appendix to his memorandum, Cogan

set forth twenty-three specific facts taken from the record

and the exhibits in the investigative proceeding (P.R. 163-

167), including the statement that Market Street paid to

Byllesby $1,565,000 from 1929 to 1935 for alleged man-

agement (P.R. 165), and that Byllesby paid to Standard

Power from the money it received from Market Street

the sum of $270,000 between 1926 and 1929 (P.R, 166).

In January, 1947 Standard Gas had commenced an

action in the United States District Court for the Northern

District of California, Southern Division, against Market
Street to recover the sum of $1,069,063 allegedly due on

the open account, together with interest as of that date

(P.R. 10, 42). Market Street filed an answer in that

action admitting its indebtedness to Standard Gas to the

extent of the principal amount due plus some interest

{VM. 10). Lea Rosen, a prior preference stockholder of



Market Street, was granted leave to interevene and did

intervene in that action (P.R. 10-11). She was repre-

sented by Milton Paulson, who also represented her on

the investigative hearings (P.R. 47). This action was not

prosecuted pending the investigative proceeding ordered

by the Commission in May, 1947 (P.R. 42).

It appeared from the testimony taken on the investiga-

tive proceeding before the Commission that there was no

dispute as between Market Street and Standard Gas with

respect to the principal amount due on the open account

(T.R. 97). The only dispute related to the interest rate,

Standard Gas having accrued interest at the rate of 6%
and Market Street at the rate of 4%, the latter in con-

formity with an order of the California Railroad Com-

mission (T.R. 97, P.R. 48, 29-30).

The evidence further disclosed that Byllesby had

assumed the management of Market Street in November,

1925 and that, in February 1927, had made a contract with

Market Street whereby Byllesby undertook to render

various services to Market Street for the period from

January 1, 1927 to December 31, 1931 (P.R. 50). The

contract provided for management and supervisory ser-

vices consisting of, obtaining personnel, assistance in

negotiating contracts and loans, purchase of merchandise

at discount, supervision of auditing and accounting, local

sales of securities, advertising and publicity, securing

insurance and necessary property appraisals, and general

availability for any other management matters, and for

compensation at the rate of not more than 2y2% of

Market Street's gross revenues, and not less than $150,000

annually (P.R. 50). This agreement was renewed on

January 1, 1932 for a further period of five (5) years,

but by mutual consent payments were discontinued on

October 1, 1935, shortly after the Public Utility Holding
Company Act was passed (P.R. 50).



During the period from 192(5 to 1935, Market Street

was charged $1,562,500 by Byllesby for management and

supervisory fees, of which sum $375,000 was paid to

Kalin for his services as President of Market Street, the

balance of $1,187,500 being for other services under the

contract (P.R. f)l-2). Standard Tower had been paid the

sum of $270,000 by Byllesby during the years 1926 to 1929

inclusive out of the monies received by Byllesby from

Market Street during these years (P.R. 52-53). After

1930, when Standard Power became the parent of

Standard Gas, Byllesby paid a portion of these fees to

Standard Gas for the years 1930 to 1935 inclusive (P.R.

50-51). It appeared from the testimony that Market

Street was overcharged by Byllesby but that it is

impossible to determine the amount of the overcharge

because it is clear that Byllesby had rendered some

valuable services (P.R. 55).

One of the chief difficulties encountered by the Com-
mission was the fact that nearly everyone concerned with

the transactions, which took place between 1926 and 1935,

is dead and those who remain have no present recollec-

tion of what occurred, and the records for those years

have, in most instances, been destroyed (P.R. 52). Kahn,

who served as President of Market Street during this

period, testified in the proceeding and "could recall few

specific facts and was able to testify only in a general

way" (P.R. 52).

During the course of the investigative proceeding, set-

tlement negotiations were undertaken between Cogan on

behalf of the Van Kirk Committee and Standard Gas and

between Paulson on behalf of Rosen and Standard Gas

(P.R. 12). These negotiations led to a settlement in

December of 1947, whereby it was agreed, subject to the

approval of the Commission and the District Court that
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Market Street pay Standard Gas $550,000 and Cogan, as

attorney for the Van Kirk Committee, receive $50,000 for

his fees, one-half to be paid by Standard Gas and one-half

by Market Street, and that the Van Kirk Committee be

paid $25,000, one-half by Standard Gas and one-half by

Market Street, and that it be reimbursed by Market Street

for its expenses in an amount not to exceed $5,000 (P.R.

43).

These provisions of the settlement agreement together

with the further provision that Market Street release

Standard Gas from all liability "for any cause whatso-

ever", were incorporated into Market Street's Section

11(e) plan filed with the Commission in or about April,

1948 (P.R. 30-31) and the proceeding on the Market Street

Section 11(e) plan was consolidated with the investigative

proceeding then pending before the Commission and hear-

ings were had in the consolidated proceeding (P.R. 38).

On September 30, 1949, the Commission rendered its

Findings and Opinion (P.R. 35-66) wherein it approved

the Market Street plan and the aforesaid settlement as

incorporated therein, the approval being conditioned, how-

ever, upon the filing of an amendment to the plan, con-

taining, among other things, an omission of any provision

for the payment of a fee to Cogan and the reduction of

the payment by Market Street to Standard Gas from

$550,000 to $512,500 (the net amount of the settlement

after deducting the portion of the fees payable by
Standard Gas to Cogan and the Van Kirk Committee).

The Commission disapproved the payment of any fee to

Cogan for his services in connection with the settlement

because it found from the testimony that, in negotiating

the settlement, he had violated his obligation of undivided

loyalty to the stockholders whom he represented in seeking

a retainer from Standard Gas (P.R. 59).



On October 11, 1!)4!), Cogan moved for a reargument

(T.R. 557) which was later denied (P.R. 89).

On October 14, L949, Cogan for the first time took the

position that Standard Power was not included in the

settlement and that he had a separate cause of action

against Standard Power, when he caused to be commenced

in the United States District Court for the District of

New Jersey a derivative stockholders action against

Standard Power for the recovery on behalf of Market

Street of the sum of $270,000, with interest, together with

a reasonable counsel fee (P.R. 73-74). The theory of the

law suit was that Standard Power had been unjustly

enriched to that extent by its participation in the manage-

ment fees charged by Byllesby to Market Street for the

years 1926 to 1929 (P.R. 73-74). The plaintiffs in that

action were appellant, Jones, and the surviving members
of the Van Kirk Committee (P.R. 73 ).

8

On or about December 8, 1949, Market Street filed its

amended Section 11(e) plan in conformity with the Com-
mission's September 30, 1949 Findings and Opinion

(P.R. 67-85) and, because of Cogan 's newly asserted theory

of a separate cause of action against Standard Power and

the law suit against Standard Power in New Jersey, the

plan contained a provision for the delivery of a release

by Market Street to Standard Gas and its subsidiaries

"for any cause whatsoever" (P.R. 70, 73-74).

The Commission issued an order to show cause why the

amended plan should not be approved (P.R. 19) and, after

a hearing thereon, issued its Supplemental Findings and

8 On April 28, 1950, the surviving members of the Van Kirk Committee, who
were plaintiffs in the New Jersey action, wrote to the Commission stating that
they had not been consulted prior to Mr. Cogan's filing the complaint against
Standard Power in that action and that the Committee would not countenance the
use of its name without prior approval. The Committee further stated that it

wished to withdraw its name from any legal actions brought in its name and that
it approved the Market Street plan pending before the Commission (P.R. 227-

228).
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Opinion on March 9, 1950 (P.R. 86-94), wherein it reviewed

its Findings and Opinion rendered on September 30, 1949,

and the record upon which the same was based, and

emphasized the fact that it had regarded the settlement

as contemplating a final and complete disposition of any

and all claims which Market Street might have, arising

from the management fees paid to Byllesby during the

years 1926 and 1935 (P.R. 91-92 ),
9 and that the Commis-

sion had treated the plan ''as one which was offered to

9 The Commission said :

"Whatever may be the present disagreement between Cogan and
Standard Gas as to what each intended in their negotiations and their

eventual settlement, their settlement was not accepted by us as a reason
for approving the payment by Market Street to Standard Gas in the amount
which we indicated in our prior Opinion could be found to be fair and
equitable. In view of Cogan's activities we found it necessary in our prior

Opinion to state that we were not accepting Cogan's negotiations as an
indicium of fairness and pointed out that we had the duty to appraise the

proposed payment independently. Thus, in considering the plan, we had
before us what constituted, in effect, an offer of settlement made unilater-

ally by Market Street as the proponent of a plan for its own dissolution.

We were required under the circumstances of the case to treat that offer

in the framework of the whole record then before us just as if there had
been no agreement between stockholders of Market Street and Standard
Gas.'' The record before us embraced not only the hearings on the plan

but a public investigation into relationships and transactions between
Market Street, Standard Gas and Byllesby Engineering. An important
objective of the investigation was the examination and analysis of the

service charges paid by Market Street during the entire period of its

history as a company in the Standard Gas system. The record establishes

that Cogan, who now takes the position that he intended only to settle

service charges reflected in the open account after 1930, put into evidence
numerous documents and schedules and a mass of correspondence relating

to the whole period from 1926 to 1935 and that most of this material was
secured by Cogan as a result of subpoenas which we issued at his request.

In addition, the service charges during the entire period were the subject

of attack by a prior preference stockholder who intervened in an action

instituted by Standard Gas against Market Street on the open account
claim and who was also a participant in these proceedings. Neither we
nor the Court in that action, to which the settlement was presented before
the plan was filed, was informed that any participant in the proceedings
was reserving the right to make any part of the service charges the subject

of independent proceedings. Although the settlement was reached before
Standard Gas presented its case, it may nevertheless be noted that, so far

as the record covered the point, Standard Gas made no disclaimer of

responsibility for any other charges made by Byllesby Engineering, which
was a subsidiary of Standard Gas throughout the entire period."

3 Cf. North American Light & Power Company, ct al., S.E.C.
(1947), Holding Company Act Release No. 7514, plan approved and enforced,

74 F. Supp. 317 (D. Del., 1947), affirmed 170 F. 2d 924 (C.A. 3, 1948).
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resolve all controversies between Market Street and

Standard Gas and its subsidiaries, past and present, in-

cluding Standard Power as a step in the final winding up

and dissolution of Market Street" (P.E. 93-94).

And, to eliminate any possible confusion, the Commis-

sion in its March 9, 1950 Supplemental Findings and

Opinion required as a further condition to its approval

of the Market Street Section 11(e) plan that the plan be

further amended "to provide clearly for a complete

release of Standard Gas and its subsidiaries, including

Standard Power" (P.R. 94).

An amendment conforming to this directive was incor-

porated into the plan filed by Market Street with the

Commission in May, 1950 (P.E. 95-97). After a hearing

thereon, the Commission entered its order approving the

plan as amended as necessary and appropriate to effectu-

ate the provisions of Section 11(b) of the Act and as a

fair and equitable plan thereunder (P.R. 98-102).

The Commission in July 1950, applied to the court below

for an order of enforcement of the Market Street plan,

as required by the Act (P.R. 7-26) and, after a hearing

thereon, the court below entered its order on July 11,

1950, holding that the Commission's Findings and Opinion

of September 30, 1949, and its Supplemental Findings and

Opinion of March 9, 1950, were supported by substantial

evidence and were arrived at in accordance with legal

standards, except with respect to the denial of a fee to

appellant, Cogan (P.R. 110-111 ).* The court found the

Market Street plan fair, equitable and appropriate to

effectuate the provisions of Section 11 of the Act, except

in so far as it failed to provide for compensation to

appellant, Cogan (P.R. 111 )

9 and remanded the matter to

8an,1!) The Court also reserved decision on the fee of Milton Paulson
pending reconsideration by the Commission (P.R. 111).
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the Commission to fix an allowance to Cogan and to

reconsider the allowance to Paulson (P.R. 111).

On September 1, 1950, Market Street filed with the Com-

mission a modified amended plan in conformity with the

order of the District Court (R. 70-78). The plan consisted

of two steps, Step One containing the provisions of the

plan already approved by the court, and Step Two relat-

ing to the Cogan fee denial, the fee to Paulson, and the

final liquidation of Market Street (R. 78-99). The Com-

mission approved Step One of the plan and the District

Court entered its enforcement order on November 21, 1950

(R. 44-61, 1-11).

This appeal is a consolidation of the separate appeals

by Cogan and Jones from the orders of the District Court

entered on July 11, 1950 and November 21, 1950 respec-

tively, and the appeal by the Commission from certain

portions of the order of July 11, 1950 (R. 104-7).

Comments on Brief of Appellants, Cogan and Jones

The brief of appellants, Cogan and Jones, contains very

few record references. It is difficult, and in many in-

stances impossible, to verify the statements of fact in

appellants' brief by reference to the record. Some state-

ments of fact made in the brief do not appear to be

contained in the record. It is, therefore, respectfully urged

that the counterstatement of the case contained in appel-

lants' said brief be in all respects disregarded by this

Court.
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SUMMARY OF ARGUMENT

1. The sole basis of objection by Cogan to the Market

Street Section 11(e) plan and the inclusion therein of a

release to Standard Power is the denial to Cogan of a fee.

2. Cogan's action against Standard Power in New Jer-

sey was an attempt to compel payment of the fee denied

him by the Commission and his contention that the settle-

ment did not contemplate the inclusion of Market Street's

claim against Standard Power has no other basis.

3. The Commission's determination with respect to the

scope of the settlement and its desirability in connection

with the Market Street 11(e) plan is properly supported

by evidence and should not be disturbed by this Court.

4. The settlement, as incorporated in the Market Street

plan and approved by the Commission and the court below,

is supported by substantial evidence.

5. Adequate review was had in the court below.

6. The orders of the court below in so far as the same
are appealed from by Cogan and Jones should be in all

respects affirmed.
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POINT I

The sole basis of objection by Cogan to the Market

Street plan and the inclusion therein of a release to

Standard Power is the denial to Cogan of a fee.

Tt may reasonably be inferred that the only reason for

the Cogan and Jones appeals is the fact that the Com-

mission has appealed from that part of the District

Court's order of July 11, 1950, which remanded the mat-

ter to the Commission to fix an allowance to Cogan. It

is doubtful that Cogan would have appealed if the Com-
mission had not so appealed. 10 Cogan is interested in a

fee for his services in connection with the settlement and

his objection to the Market Street plan stems entirely

from the denial to him of this fee. In his argument in

the enforcement proceeding in the District Court in July

1950, he said (T.R. 594)

:

"Oh, well, when I talk about the compromise settle-

ment I am talking about them denying me a fee."

In the proceeding on the return of the Commission's

order to show cause why the Market Street plan as

amended should not be approved, Cogan stated that he

objected to the plan, "only in so far as my request for a

fee is involved in the total" (T.R. 430). Again, in the

same proceeding, Cogan stated his position unequivocally

(T.R. 433)

:

"I say that the amended plan is not fair in that

it fails to provide a fee or compensation to me for

beneficial services rendered to Market Street Rail-

way Company."

"'The Commission's notice of appeal from the order of July 11, 1950 was
filed on August 7, 1950 (P.R. 114). Cogan's notice of appeal was filed on Sep-
tember 7, 1950 (P.R. 115) and Jones' on September 15, 1950 (P.R. 119).
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li is a fair statemenl that these appeals by Cogan and

Jones arc before this Court only because Cogan was

denied a fee and the Commission lias appealed from thai

portion of the July 11, L950 order which remanded the

proceeding to the Commission to fix a fee for Cogan.

POINT II

Cogan's action against Standard Power in New Jer-

sey was an attempt to compel payment of the fee

denied him by the Commission and his contention

that the settlement did not contemplate the inclusion

of Market Street's claim against Standard Power has

no other basis.

At no point during the settlement negotiations or in

the proceedings before the Commission did Cogan even

intimate that lie intended to exclude Market Street's claim

against Standard Power from the settlement until lie

was denied a fee by the Commission (T.R. 557). Almost

immediately after the fee denial, he caused the action in

New Jersey to be commenced against Standard Power

(T.R. 557) and he has since sought to support the posi-

tion that the settlement did not contemplate the inclusion

of Standard Power. The record, and particularly Cogan's

own statements in the record, do not support him.

Cogan testified before the Commission that the original

authorization from the Van Kirk Committee authorized

him to proceed with any action he saw fit to institute

against Standard Gas, Standard Power and Byllesby

(T.R. 469).

The petition filed by Cogan on behalf of the Van Kirk
Committee with the Commission (P.B. 120-129), which

resulted in the investigative proceeding refers specifically

to possible claims of Market Street arising out of allegedly
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exorbitant payments made by Market Street to Byllesby

for management services for the years 1926 to 1932

(P.R. 123).
X1

It is apparent that Cogan's only reason for

initiating this proceeding was to determine whether or

not Market Street had a claim or cause of action arising

out of the Byllesby arrangement. If it were found that

such a claim did exist, Cogan was authorized to bring

such proceedings as he might deem necessary against

such party or parties as he thought advisable to enforce

the claim (T.R. 469). Cogan and his Committee were

solely and exclusively concerned with a claim or cause of

action on behalf of Market Street.

The Commission's notice of and order for hearing,

pursuant to the Act, directed that inquiry be made into

and evidence be taken concerning the relationship, past

and present, between Market Street and its associated

and affiliated companies and the facts and circumstances

concerning the management fees paid by Market Street

to Byllesby (T.R. 522, P.R. 38).

At the inception of the investigative proceeding, there

was no misunderstanding between the Commission and

Cogan as to its scope and indeed this unanimity of

understanding continued until Cogan was denied a fee by
the Commission.

Cogan in his argument on the Commission hearing on

the amended plan stated (T.R. 435)

:

"The record of investigation before the SEC
showed that H. M. Byllesby & Company acquired
an interest in Market Street Railway Company in

November 1925, and was instrumental in diverting
to Standard Power & Light Corporation the profits

resulting from management fees to be charged

11 The Commission's investigation covered payments made from 1926 to
1935, the entire period (P.R. 50-51). Standard Power received a total of
$270,000 from Byllesby during the years 1926 to 1929 inclusive (P.R. 52-53).
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againsl Markel Street Railway Company by

Byllesby Engineering and Management Corporation,

and that between L926 and L929, inclusive, Standard

Tower and Lighl Corporation received a total sum
<»!' $270,000 as such profits."

Cogan agreed with the statement of fact in the Coin-

mission's Findings and Opinion of September 30, L949

that, "considerable testimony was taken and documentary

evidence adduced with respect to the relationship and

transactions between Market Street Railway Company and

Standard and its affiliates, past and present, and particu-

larly, the services rendered to Market Street by Byllesby

Engineering and creation and history of the open account

were explored" (T.R, 443-444).

Thus there was no disagreement as to the scope of the

investigative proceedings before the Commission. The

Commission was concerned with, and Cogan was interested

in, a possible claim on behalf of Market Street arising

out of the payment of management fees to Byllesby.

The settlement negotiations between Cogan on behalf

of the Van Kirk Committee and the representatives of

Standard (J as were undertaken and concluded before the

{tending investigative proceedings were terminated and

before Standard (J as had offered evidence as to the value

of the services rendered by Byllesby (P.R. 177-178). The

claims which were the subject of discussion and negotia-

tion were (1) Market Street's claim arising out of the

Byllesby management arrangement, and (2) Standard

Gas' claim on the open account (P.R. 169, 171). Standard

Gas' claim was against Market Street exclusively (P.R.

41-42, 1G9). Market Street's claim was against Byllesby

who had rendered the services and charged the fees, and

Standard Gas and Standard Power who had each received

from Byllesby a portion of the fees charged (P.R. 49-53,

171). Market Street's claim was a single indivisible claim.

Cogan 's attempt to render it divisible and to segregate
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a separate claim for Market Street against Standard

Power is clearly a rationalization after the fact. This view

is supported by his own admissions that the settlement

negotiations covered the relationship back to 1926 and

therefore the period when Standard Power participated

in the fees charged by Byllesby (T.R. 438, 467).

In Cogan's argument on the Commission's hearing on

the amended plan, he stated that he had not before

disclosed his intention to bring suit against Standard

Power because he was afraid that Milton Paulson might

bring a similar suit (T.R. 440). He entertained some

doubt himself as to whether he exercised good judgment

in not making this disclosure (T.R. 440).

Cogan's position was that he had the Standard Power

action "up my sleeve" (T.R. 725). His counsel on the

argument of the enforcement proceeding in the District

Court in July 1950, contended that Cogan was under no

duty to disclose during the settlement negotiations that

he did not intend the inclusion of Market Street's claim

as against Standard Power and that his silence in this

respect was entirely proper (T.R. 637-640).

The District Judge properly characterized as a "tricky

deal" Cogan's attempt to exclude Standard Power from

the settlement (T.R. 741).

It is quite apparent that Standard Power was included

in the settlement negotiations and the settlement itself.

Cogan himself stated that he discovered his cause of

action against Standard Power while the investigative

proceeding and the settlement negotiations were in prog-

ress (T.R. 409). He admitted that the settlement dis-

cussions with Standard Gas were concerned with over-

charges to Market Street from 1926 to 1935 (T.R. 727).

Mr. Appel, Vice President of Market Street (T.R. 392)

testified that the settlement negotiations covered Market
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Street's claim for management Pees paid by Market Street

from L926 to L935 (T.R. 393) and that the settlement

contemplated a complete release of this claim (T.R. 394)

including a release to Standard Power (T.R. 398). This

was certainly Standard Gas' impression throughout the

settlement negotiations (T.R. 474-47o).

It is quite apparent that, if the New Jersey action is to

survive, the settlement must fall; both cannot exist (T.R.

524). Market Street had one not two claims.

Cogan's position is a difficult one as far as Cogan is

concerned. He wants a fee. Tf this Court sustains the

Commission's appeal, he will be denied a fee. He, there-

fore, wants to preserve his action against Standard Power

in order to keep alive the possibility of getting a fee

through the medium of that action. In order to do

this, he must admit his own lack of good faith in the

settlement negotiations. There is obvious personal re-

luctance to make 1 such an admission; therefore, he must

deny the record as he lias done and rely on the bare

argument, unsupported by any facts, that Standard Power

was not included in the settlement. He must recant

his own many statements to the contrary in the record.

His entire position is an anomalous one. As the District

Judge pointed out, there is a patent inconsistency in

Cogan's request for a fee for negotiating a settlement

which he now disavows (T.R. 597).

Cogan's position is simply stated as follows: If the

Market Street plan, which includes the settlement and
a release to Standard Power, is approved, he is entitled

to a fee ; if he is not to get a fee, the plan should not be

approved.

Thus it is quite clear that Cogan's sole grievance is that

he has been denied a fee and the only purpose of the

New Jersey action against Standard Power is to compel
the payment of a fee.
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POINT III

The Commission's determination with respect to the

scope of the settlement and its desirability in connec-

tion with the Market Street 11(e) plan is properly

supported by evidence and should not be disturbed

by this court.

The petition, which resulted in the Commission's order

directing an investigation into the Byllesby-Standard rela-

tionship, charged fraud on the part of these two companies,

consisting of alleged exorbitant overcharges in manage-

ment fees to Market Street (P.R. 120-129). The inquiry,

as requested by the petition, concerned itself with manage-

ment fees paid by Market Street to Byllesby from 1926 to

1935 (P.R. 123-124). Evidence was taken by the Com-

mission in connection with these charges (P.R. 38, 175).

It is therefore evident that in the investigative proceeding,

the Commission was exclusively concerned with the deter-

mination as to whether Market Street was fraudulently

overcharged by Byllesby for management services ren-

dered Market Street from 1926 to 1935. It is likewise

evident that this investigation was sought by Cogan and

his Committee and ordered by the Commission for the

purpose of determining whether Market Street had a

claim as a result of these overcharges (P.R. 120-129). If

Market Street was found to have a claim, it was apparent

that such claim was against Byllesby, the immediate

recipient of the payments, and possibly against Standard

Gas and Standard Power for their respective participa-

tions in the overcharges.12

12 Standard Power from 1926 to 1930; Standard Gas from 1930 to 1935

(P.R. 50-53).
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These facts which are fully discussed in the Commis-

sion's Findings and Opinion of September 30, L949 (I'.U.

46-57) and its Supplemental Findings and Opinion of

March 9, L950 (P.R. 86-94), furnish in abundance the

evidentiary basis for the Commission's determination that

the settlement negotiations contemplated a settlement of

Market Street's entire claim resulting from the Byllesby

overcharges and a discharge of liability on the part of

those who participated in the proceeds. This of necessity

included Standard Power. Under the decisions, this

determination should not be disturbed.

In Mississippi Valley Barge Line Co. v. U. 8., 292 U. S.

282, 287, 78 L. ed. 1260, 1265, the court, in connection with

a determination of the Interstate Commerce Commission,

said:

"The judicial function is exhausted when there is

found to be a rational basis for the conclusions

approved by the administrative body."

See also:

Virginia Stage Lines, Inc. v. U. S., 48 F. Supp.

79, 82 (Dist. Ct., W. D. Va., 1942)

;

Nat. I.ah. Bel. Bd. v. Nevada Consol. Copper

Corp., 316 IT. S. 105, 106-107, 86 L. ed. 1305,

1307;

Rochester Telephone Corp. v. U. S., 307 U. S.

125, 139-140, 83 L. ed. 1147, 1157-1158;

Alton R. Co. v. U. S., 315 IT. S. 15, 86 L. ed. 586.

The courts recognize that administrative bodies such as

the Commission are charged with the responsibility and

possess the technical skills and facilities for consideration

and evaluation of the technical and complicated problems

within their jurisdictional sphere. The courts have, there-
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fore, properly given great weight to their determinations

and are reluctant to disturb them in the absence of evident

dereliction. Conway v. SUesian-American Corp., 186 F,

2d 201, 202 (CCA. 2, 1950). The observations of that

court are peculiarly applicable to the settlement here:

" Since decision here is so highly a matter of judg-

ment, indeed of shrewd appraisal of what may be

the possibilities of lengthy litigation as against an
immediate smaller payment in hand, we obviously

cannot find any sure or pat answer."

Tn Gray v. Powell, 314 U. S. 402, 412, 86 L. ed. 301, 310,

the court said:

"It is not the province of a court to absorb the

administrative functions to such an extent that the

executive or legislative agencies become mere fact-

finding bodies deprived of the advantages of prompt
and definite action."

As stated by the court in Virginia Stage Lines Inc. v.

U. S.
}
48 F. Supp. 79, 83 (supra), in referring to the Inter-

state Commerce Commission

:

"The function of 'weighing' the evidence, there-

fore, remains peculiarly one for the Commission
'appointed by law and informed by experience', and
not for the courts. Alton Eailroad Company v.

United States, 315 U. S. 15, 62 S. Ct. 432, 86 L." Ed.
586; Gray v. Powell, 314 IT. S. 402, 62 S. Ct. 326,

86 L. Ed. 301."

See also: Finn v. Childs Co., 181 F. 2nd 431 (CCA.
2, 1950).

There is no basis in the record before this court for

disturbing the Market Street Section 11(e) plan which

was approved by the Commission and the District Court.
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POINT IV

The settlement, as incorporated in the Market Street

plan and approved by the Commission and the court

below, is supported by substantial evidence.

The basis for appellants' objection to the Market Streel

plan as amended is, thai the approval by the Commission

of the inclusion of Standard Power in the Market Street

release under the settlement agreement is not supported

by substantial evidence. The record of proceedings before

the Commission indicates quite clearly the extent of the

evidence adduced in the investigative proceeding, which

evidence brought into the record such facts as are avail-

able at the present time relating to the Market Street-

Byllesby arrangement (P.R. 46-53). The record indicates

quite clearly both from the evidence before the Commis-

sion and the details of Cogan's participation in the

investigative proceedings, and the settlement negotiations,

that the claim or cause of action as far as Market Street

was concerned consisted of a single claim against Byllesby

and, possibly, against those corporations which controlled

Byllesby, namely Standard Gas and Standard Power.

The Commission summed up the situation in its Supple-

mental Findings and Opinion, rendered on May 9, 1950

(P.R. 91-92)

:

<<# * * Thus, in considering the plan, we had before

us what constituted, in effect, an offer of settlement

made unilaterally by Market Street as the pro-

ponent of a plan for its own dissolution. We were
required under the circumstances of the case to

treat that offer in the framework of the whole
record then before us just as if there had been no
agreement between stockholders of Market Street
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and Standard Gas. The record before us embraced
not only the hearings on the plan but a public

investigation into relationships and transactions

between Market Street, Standard Gas and Byllesby

Engineering. An important objective of the investi-

gation was the examination and analysis of the

service charges paid by Market Street during the

entire period of its history as a company in the

Standard Gas system. The record establishes that

Cogan, who now takes the position that he intended

only to settle service charges reflected in the open
account after 1930, put into evidence numerous docu-

ments and schedules and a mass of correspondence

relating to the whole period from 1926 to 1935 and
that most of this material was secured by Cogan as

a result of subpoenas which we issued at his

request. '

'

As the Commission further stated, neither the Commis-

sion nor the California Court, where the Standard Gas

action against Market Street was pending, were informed

that any party to the settlement agreement had reserved

the right to make "any part of the service charges the

subject of independent proceedings" (P.R. 92).

It is significant that on the hearing before the Commis-

sion on the Market Street plan, which incorporated the

settlement, there was no objection until the Commission

rendered its decision denying Cogan a fee.
13 From this

point on, the only objections to the Market Street plan,

the amendments to which included clarifying provisions

suggested by the Commission to eliminate any possible

doubt as to the scope of the settlement and the parties to

be released, were made by Cogan and these objections

stemmed quite clearly from the fact that he had been

denied a fee (T.R. 430, 433).

13 Cogan sought approval of the Market Street plan before the Commission
and approval of the settlement of the action pending in California (P.R. 168-

179).



27

On the basis of the record before i<, and there was no

complaint by any party thai the record was Insufficient,

the Commission properly concluded that the reduction

of Market Street's indebtedness to Standard (las and a

complete release by Market Street to all of the parties

directly or indirectly concerned with the Byllesby pay-

ments constituted a fair and equitable settlement and

disposition of all existing claims (P.R. 86-94).

The settlement of claims is a recognized reorganization

technique and the Commission would be deprived of the

means of fulfilling its obligations if it were prevented

from determining that complex claims be disposed of

through settlement rather than "through long drawn out

litigation, of which indefiniteness is an inherently detract-

ing factor." North American Light & Power Co., 170

P. 2d 924, 932 (C. C. A. 3, L948) ; Conway v. Silesian-

American Corporation, 186 F. 2d 201 (C. C. A. 2, 1950).

The Commission cannot be required to go through the

motions of " adjudicating the very subject of the settle-

ment" and the Commission's determination in this in-

stance that the settlement, as reflected in the Market
Street plan, as finally amended, was for the best interests

of the parties, constitutes its ultimate findings and repre-

sents "a judgment based upon the consideration of all

the imponderables involved in determining whether
the proposed offer met the requirements of being fair,

reasonable and adequate." 14 North American Light &
Power Co., 170 F. 2d 924, 931, supra.

It was not the function of the Commission or of the

court below to try the issues raised in the complaint in

the New Jersey action against Standard Power. La<hl

14 The Commission stated that all parties recognized that, "prompt disposi-
tion was valuable in preventing the frittering away of the assets of tins unproduc-
tive enterprise" (P.R. 56). Cogan regarded prompt liquidation of Market Street
as being in the best interests of the stockholders (P.R. 178, 196).
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v. BricMeij, 158 F. 2d 212, 221 (CCA. 1, 1946); cer-

tiorari denied 330 U. S. 819; North American Light &
Power Co., 170 F. 2d 924, 932, supra.

Appellants, whose only real objection to the Market

Street plan, as approved, is the denial of a fee to Cogan,

present a very confused argument in support of their

attempt to justify Cogan 's newly acquired contention that

it was not the intent of the parties to the settlement agree-

ment to include a release to Standard Power as a part

of the settlement. In appellants' brief (p. 42) it is

argued that a cause of action arose in favor of Market

Street against Standard Gas to recover management fees

paid by Market Street from 1930 to 1935 in the principal

sum of $355,000 and that a similar cause of action arose

for the overcharges in management fees during the years

1926 to 1929. Appellants' argument is that Standard Gas

is liable for overcharges during 1930 to 1935 because it

was then the direct recipient of these overcharges and

that Standard Gas was liable for overcharges during 1926

to 1929 because during that period it "shared control"

of Standard Power. Appellants' argument, therefore, is

that Standard Gas was liable to Market Street for over-

charges by Byllesby to Market Street throughout the

entire period from 1926 to 1935. Appellants state un-

equivocally that that is Market Street's cause of action.

It is elementary that only one recovery can be had on

a single cause of action. Liability thereon may be joint

or several or sole but, in no event, can more than one

recovery be had. Appellants, recognizing this position

as they do in their brief, defeat completely and fully their

argument, which is at best merely rationalization, that

Market Street had severable causes of action.

Thus, it clearly appears that appellants do not seriously

contend that there was an absence of substantial evidence
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before the Commission and the Court below to support

the amended Market Street Plan, as approved.

Appellants' sole quarrel, as far as this case is concerned,

is exclusively with the Commission on the question of

Cogan 's fee and does not concern itself beyond tins.

The courts have consistently held that the Commission's

jurisdiction over a Section 11(e) reorganization is exclu-

sive. In re Electric Iloud & Share Co., 80 F. Supp. 7!)")

(S. D. N. V. L946) ; In re Standard Power & Light Corp.

48 F. Supp. 71G (D. C. Del. 1943); Homewood et ul. v.

Standard Power d Light Corp., 55 F. Supp. 100 (D. C,

Del. 1944).

POINT V

Adequate review was had in the court below.

The settlement phase of the Market Street Plan was

before the District Court on two separate occasions, in

July 1950 and November 1950. In the July 1950 enforce-

ment proceeding, the evidentiary facts considered by the

Commission in connection with its approval of the plan

were elaborately detailed to the court by Mr. Isaacs who
appeared for the Commission (T.R. 497-563; 662-712).

Appellant Cogan and his counsel similarly detailed the

evidentiary facts upon which Cogan and Jones relied in

support of their objections to the enforcement of the settle-

ment phase of the plan (T.K. 578-644; 712-735).

The court thus had before it the evidentiary facts relied

upon by both sides.

The court rendered an oral decision from the bench

at the conclusion of the argument (T.R. 739-745). The
court, however, invited the submission of further material

by any party to the proceeding (T.R. 744)

:
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"If any counsel feel they want to submit any-

thing further in connection with the matter that

would make any material difference, I wouldn't

want to shut any of you off".

Cogan took no exception to the court's decision and

expressed no desire to accept the court's invitation for

the submission of any further matter which he felt

the court should specifically consider. It may fairly be

stated that Cogan was satisfied with the result (T.E. 745-

746) because of the reversal by the court of the Com-

mission's finding that Cogan was not entitled to a fee.

In any event, Cogan, by his conduct in failing to take an

exception to the court's decision and in failing to request

the court, pursuant to the court's invitation, to reconsider

certain phases of the evidence or to request consideration

de novo of further evidence, has estopped himself from

questioning the adequacy of consideration by the court

below in connection with the settlement phase of the

Market Street plan. The portions of the record herein-

above referred to create no conflict with the decision in

Universal Camera Corp. v. National Labor Relations

Board, 19 U. S. L. Week 4160 (U. S. Feb. 26, 1951), U. S.

Sup. Ct. L. ed. Adv. Op. Vol. 95—No. 7, p. 304.

There is no substance to Cogan 's argument that there

was inadequate judicial review by the court below. If, as

Cogan argues, there was inadequate judicial review by

the court below with respect to the settlement phase of

the Market Street plan in the July 1950 enforcement pro-

ceeding, he must then admit that there was likewise inade-

quate judicial review with respect to that part of the plan

which denied him a fee. If he is to be held to any measure

of consistency, Cogan must then concede that the court

below erred for lack of adequate judicial review in deter-

mining that he is entitled to a fee, and in remanding the
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matter to the Commission to fix his fee, and he must

further concede that the Commission's appeal to this court

from that portion of the duly 11, L950 order, is proper

and should be sustained. It is doubtful that Cogan would

make this concession.

This argument by appellants Cogan and Jones, like all

of the arguments urged upon this court by said appellants,

reflects the difficulty Cogan encounters in attempting to

urge disapproval of the Market Street plan as far as the

settlement is concerned, and points quite clearly to the

conclusion that appellants' Cogan and Jones sole griev-

ance relates to the Cogan fee denial.

CONCLUSION

The orders of the court below, to the extent that

the same are appealed from by appellants, Cogan and
Jones, should be in all respects affirmed.

Respectfully submitted,

Seibert & RlGGS,

Emil Morosini, Jr.,

William A. Todd,

30 Broad Street,

New York 4, New York,

Attorneys for Appellee,

Standard Power and Light Corporation.
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BRIEF FOR APPELLEE
STANDARD GAS AND ELECTRIC COMPANY

STATEMENT OF THE CASE

The opening brief filed by appellant, Securities and Ex-

change Commission, (Commission) contains an adequate

statement of the case, with appropriate record references,

and for that reason appellee, Standard Gas and Electric

Company, (Standard Gas) deems it unnecessary to include

any counter-statement of the case in this brief.

Standard Gas wishes to take exception, however, to the

language used in the Commission's statement of the case

(Commission's brief, p. 7) to the effect that Standard Gas'

former subsidiary service company, Byllesby Engineering

and Management Corporation (Byllesby Engineering) 1

" greatly overcharged" Market Street Railway Company

(Market Street) for management services. This statement

in the Commission's brief is apparently based upon lan-

guage used in the Commission's Findings and Opinion of

September 30, 1949 (P. R. 35

)

2 on the basis of the record in

the investigatory proceedings as it then stood, the Com-

mission having pointed out, however, that "the settlement

was arrived at during the course of the hearings and that,

in presenting it to us, Standard (Standard Gas) stated that,

if the settlement should not be approved, it desired to pro-

ceed with the investigation and that it had retained inde-

pendent engineers to study and reconstruct the services

1 The name of the company was changed in 1935 to Public

Utility Engineering and Service Corporation (P. R. 38).

2 "P. R." refers to the printed portion and "T. R. " to the type-

written portion of the record in No. 12,716.



rendered under the management contract" (P. R. 52-53).

And appellant William J. Cogan (Cogan) conceded the

possibility of Standard Gas recovering, in a suit, more than

the amount of its settlement since it is "in a position to

offer evidence of value of the services which were ren-

dered" (P. R. 195; and see P. R. 221).

COMMENTS WITH RESPECT TO THE BRIEF OF
APPELLANTS, COGAN AND JONES

The opening brief of appellants, Cogan and Jones,

contains few, if any, record references for the statements

of fact contained therein. It is, therefore, difficult, and in

many instances impossible, to verify the statements of fact

in that brief by reference to the record. Some statements

of fact made in the brief do not appear to be contained in

the record. It is accordingly respectfully urged that the

counter-statement of the case contained in the Cogan and

Jones brief be in all respects disregarded by this Court,

and that this Court accept the statements of fact contained

in the opening brief for the Commission and in the within

brief where, in each instance, record references are fur-

nished for each statement of fact.



ARGUMENT

The sole basis of objection by Cogan to the Market Street Plan

and the inclusion therein of a release of Standard Power and

Light Corporation (Standard Power) is the denial to Cogan
of a fee.

It may reasonably be inferred that the only reason for

the Cogan and Jones appeals is the fact that the Commis-

sion has appealed from that part of the district court's

order of July 11, 1950, which remanded the matter to the

Commission to fix an allowance to Cogan. It is doubtful that

Cogan would have appealed from the orders of the district

court if the Commission had not taken its appeal.3 Cogan is

interested in a fee for his services in connection with the

settlement, and his objection to the Market Street plan

stems entirely from the denial to him of a fee for such

services. In his argument in the enforcement proceeding in

the district court, he said (T. R. 594)

:

"Oh, well, when I talk about the compromise settle-

ment I am talking about them denying me a fee.
'

'

In the proceeding on the return of the Commission's

order to show cause why the Market Street plan should not

be approved, Cogan stated that he objected to the plan,

"only in so far as my request for a fee is involved in the

total" (T. R. 429). Again, in the same proceeding, Cogan

stated his position unequivocally (T. R. 433):

"I say that the amended plan is not fair in that it

3 The Commission's notice of appeal from the order of July 11,

1950 was filed on August 7, 1950 (P. R. 114). Cogan 's notice of

appeal was filed on September 7, 1950 (P. R. 115) and Jones' on

September 15, 1950 (P. R. 119).



fails to provide a fee or compensation to me for bene-

ficial services rendered to Market Street Railway

Company."

It is a fair statement that these appeals are before this

Court only because Cogan was denied a fee.

II

The contention of appellants, Cogan and Jones, that the settle-

ment of the Market Street open account indebtedness did not

include all claims against Standard Gas and Standard Power

is wholly unfounded.

Appellants, Cogan and Jones, argue (pp. 20; 26-28 of

their brief) that it was not intended that the settlement of

the open account indebtedness of Market Street to Standard

Gas, which as of June 30, 1948, amounted to $1,132,691 (P.

R. 42), and which indebtedness was settled by a payment to

Standard Gas of $512,500 (in December of 1950), was to

act as a final settlement of all claims of Standard Gas

against Market Street, and of all claims of Market Street

against Standard Gas and its subsidiaries, past and pres-

ent, including Standard Power, now the parent of Standard

Gas, but formerly a subsidiary of Standard Gas.

Cogan and Jones have asked that this Court find that

Standard Gas, a present subsidiary of Standard Power,

settled its open account indebtedness claim against Market

Street for substantially less than 50^ on the dollar and gave

Market Street a general release, and at the same time per-

mitted the retention by Market Street of a cause of action

against Standard Power, all in the face of the directly con-

trary findings and opinion of the Commission which were

approved by the court below (P. R. 93, 94). Such argument

is not only fallacious but does violence to all ordinary

standards of intelligent thinking.



The Commission issued an order to show cause why the

amended Plan should not be approved (P. R. 19) and, after

a hearing thereon, issued its Supplemental Findings and

Opinion on March 9, 1950 (P. R. 86-94), wherein it reviewed

its Findings and Opinion rendered on September 30, 1949,

and the record upon which the same was based, and em-

phasized the fact that it had regarded the settlement as

contemplating a final and complete disposition of any and

all claims which Market Street might have growing out of

the management fees paid to Byllesby Engineering during

the year 1926 and 1935 (P. R. 91-92) 4 and that the Commis-

4 The Commission said

:

"Whatever may be the present disagreement between Cogan and

Standard Gas as to what each intended in their negotiations and

their eventual settlement, their settlement was not accepted by us

as a reason for approving the payment by Market Street to Stand-

ard Gas in the amount which we indicated in our prior Opinion

could be found to be fair and equitable. In view of Cogan 's ac-

tivities we found it necessary in our prior Opinion to state that

we were not accepting Cogan 's negotiations as an indicium of fair-

ness and pointed out that we had the duty to appraise the proposed

payment independently. Thus, in considering the plan, we had
before us what constituted, in effect, an offer of settlement made
unilaterally by Market Street as the proponent of a plan for its

own dissolution. We were required under the circumstances of the

case to treat that offer in the framework of the whole record then

before us just as if there had been no agreement between stock-

holders of Market Street and Standard Gas.3 The record before

us embraced not only the hearings on the plan but a public inves-

tigation into relationships and transactions between Market Street,

Standard Gas and Byllesby Engineering. An important objective

of the investigation was the examination and analysis of the service

charges paid by Market Street during the entire period of its

history as a company in the Standard Gas system. The record

3 Cf. North American Light & Power Company, et al., . . .

S. E. C (1947), Holding Company Act Release

No. 7514, plan approved and enforced, 74 P. Supp. 317

(D. Del., 1947), affirmed 170 F. 2d 924 (C. A. 3, 1948).



sion had treated the plan "as one which was offered to re-

solve all controversies between Market Street and Standard

Gas and its subsidiaries, past and present, including

Standard Power, as a step in the final winding up arid

dissolution of Market Street * * # " (P. R. 93-94).

And, to eliminate any possible misunderstanding, the

Commission in its March 9, 1950 Supplemental Findings

and Opinion required as a further condition to its approval

of the Market Street Section 11(e) plan that the plan be

further amended "to provide clearly for a complete re-

lease of Standard Gas and its subsidiaries, including

Standard Power" (P. R. 94).

At no point during the settlement negotiations or in the

proceedings before the Commission did Cogan even in-

timate that he intended to exclude Market Street's claim

against Standard Power until he was denied a fee by the

Commission (T. R. 557). Almost immediately after the

establishes that Cogan, who now takes the position that he intended

only to settle service charges reflected in the open account after

1930, put into evidence numerous documents and schedules and a

mass of correspondence relating to the whole period from 1926 to

1935 and that most of this material was secured by Cogan as a

result of subpoenas which we issued at his request. In addition,

the service charges during the entire period were the subject of

attack by a prior preference stockholder who intervened in an

action instituted by Standard (J as against Market Street on the

open account claim and who was also a participant in these pro-

ceedings. Neither we nor the Court in that action, to which the

settlement was presented before the plan was filed, was informed

that any participant in the proceedings was reserving the right

to make any part of the service charges the subject of independent

proceedings. Although the settlement was reached before Standard

Gas presented its case, it may nevertheless be noted that, so far

as the record covered the point, Standard Gas made no disclaimer

of responsibility for any other charges made by Byllesby Engineer-

ing, which was a subsidiary of Standard Gas throughout the entire

period. '

'



fee denial, he caused an action to be commenced against

Standard Power in New Jersey (T. R. 557) and he has

since sought to support the position that it was not in-

tended that Market Street's claim against Standard Power

be included in the settlement. The record, and particularly

Cogan's own statements in the record, does not support

him.

Cogan testified before the Commission that the original

authorization from Van Kirk authorized him to proceed

with any action he saw fit to institute against Standard Gas,

Standard Power and Byllesby Engineering (T. R. 468).

The petition filed by Cogan on behalf of the Van Kirk

Committee with the Commission (P. R. 120-129), which

resulted in the investigatory proceeding, refers specifically

to possible claims of Market Street arising out of allegedly

exorbitant payments made by Market Street to Byllesby

Engineering for management services for the years 1926

to 1932 (P. R. 123) 5
. It must be concluded that Cogan's

only reason for initiating that proceeding was to determine

whether or not Market Street had a claim or cause of

action arising out of the Byllesby Engineering arrange-

ment. If it were found that such a claim did exist, Cogan

was authorized to bring such proceedings as he might deem

necessary against such party or parties as he thought

advisable to enforce the claim (T. R. 468). Cogan and his

committee were solely and exclusively concerned with a

claim or cause of action on behalf of Market Street.

The Commission's notice of and order for hearing, pur-

suant to the Act6
, direct that inquiry be made into and evi-

5 The Commission 's investigation covered payments made from

1926 to 1935, the entire period (P. R. 50-51).

6 Public Utility Holding Company Act of 1935 (15 U. S. C. Sec.

79).



dence be taken concerning the relationship, past and pres-

ent, between Market Street and its associated and

affiliated companies and the facts and circumstances con-

cerning the management fees paid by Market Street to

Byllesby Engineering (T. R. 522, P. R. 38).

At the inception of the investigatory proceeding, there

was no misunderstanding between the Commission and

Cogan as to its scope, and indeed this unanimity of under-

standing continued until Cogan was denied a fee by the

Commission.

Cogan in his argument on the Commission hearing on

the amended plan stated (T. R. 434)

:

"The record of investigation before the S. E. C.

showed that H. M. Byllesby & Company acquired an

interest in Market Street Railway Company in No-

vember, 1925, and was instrumental in diverting to

Standard Power & Light Corporation the profits re-

sulting from management fees to be charged against

Market Street Railway Company by Byllesby Engi-

neering and Management Corporation, and that be-

tween 11)26 and 1929, inclusive, Standard Power and

Light Corporation received a total sum of $270,000 as

such profits."

Cogan agreed with the statement of fact in the Com-

mission's Findings and Opinion of September 30, 1949

that, "considerable testimony was taken and documentary

evidence adduced with respect to the relationship and

transactions between Market Street Railway Company and

Standard (Standard Gas) and its affiliates, past and pres-

ent, and particularly, the services rendered to Market

Street by Byllesby Engineering and creation and history

of the open account were explored" (T. R. 442-443).
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Thus there is no disagreement as to the scope of the

investigatory proceedings before the Commission. The

Commission was concerned with, and Cogan was inter-

ested in, a possible claim on behalf of Market Street arising

out of the payment of management fees to Byllesby En-

gineering.

The settlement negotiations between Cogan on behalf of

the Van Kirk Committee and the representatives of Stand-

ard Gas were undertaken and concluded before the pending

investigatory proceedings were terminated (T. R. 21). The

claims which were the subject of discussion and negotiation

were (1) Market Street's claim arising out of the Byllesby

Engineering management arrangement, and (2) Stand-

ard Gas' claim on the open account (P. R. 169-171). Stand-

ard Gas' claim was against Market Street exclusively

(P. R. 41-42; 169). Market Street's claim was against

Byllesby Engineering, which had rendered the services and

charged the fees, and Standard Gas and Standard Power

which had each received a portion of the fees charged by

Byllesby Engineering (49-53; 171). Market Street's claim

was a single indivisible claim. Cogan 's attempt to segre-

gate a separate claim for Market Street against Standard

Power is clearly a rationalization after the fact. This is

supported by his admissions that the settlement negotia-

tions covered the relationship back to 1926 (T. R. 438, 466).

In Cogan 's argument on the Commission's hearing on

the amended plan, he stated that he had not before dis-

closed his intention to bring suit against Standard Power

because he was afraid that Milton Paulson might bring a

similar suit (T. R. 439). He entertained some doubt him-

self as to whether he exercised good judgment (T. R. 439).
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Cogan's position was that he had the Standard Power

action "up my sleeve" (T. R. 725) and, as stated by his

counsel on the argument on the enforcement proceeding in

the district court, that he was under no duty to disclose

during the settlement negotiations that he did not intend

the inclusion of Market Street's claim as against Standard

Power and that his silence in this respect was entirely

proper. (T. R. 037-640).

The court below properly characterized as a "tricky

deal" Cogan's apparent attempt to exclude Standard

Power from the settlement (T. R. 741).

It is quite apparent that Standard Power was included

in the settlement negotiations and the settlement itself.

Mr. Appel, Vice President of Market Street (T. R, 392)

testified that the settlement negotiations covered Market

Street's claim for management fees paid by Market Street

from 1926 to 1935 (T. R, 393) and that the settlement

contemplated a complete release on this claim (T. R. 393)

including a release to Standard Power (T. R. 398). This

was certainly Standard Gas' impression throughout the

settlement negotiations (T. R. 474).

Cogan's position is a difficult one—as far as Cogan is

concerned. He wants a fee. If this Court sustains the

Commission's appeal, he will be denied a fee. He, there-

fore, w^ants to preserve his action against Standard Power

because, if he is able to do so, he will keep alive the oppor-

tunity of getting a fee through the medium of that action.

In order to do this he must admit his own lack of good faith

in the settlement negotiations. There is obvious personal

reluctance to make such an admission; therefore, he must

deny the record as he has done and rely on the bare argu-
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ment, unsupported by any facts, that Standard Power was

not included in the settlement. His entire position is an

anomalous one. As the court below pointed out, there is a

patent inconsistency in Cogan's request for a fee for ne-

gotiating a settlement which he now disavows (T. R. 597).

The truth of Cogan's position was clearly stated by him-

self (T. B. 597) : if the Market Street plan, which includes

the settlement and a release to Standard Power, is ap-

proved, he is entitled to a fee ; if he is not to get a fee, the

plan should not be approved.

Ill

The Commission's determination with respect to the scope of the

settlement and its desirability in connection with the Market

Street Section 11(e) Plan is properly supported by evidence

and cannot be disturbed by this Court.

The petition, which resulted in the Commission's order

directing an investigation into the Byllesby Engineering -

Standard Gas relationship, charges fraud on the part of

these two companies, consisting of alleged overcharges in

management fees to Market Street (P. R. 124). The in-

quiry, as requested by the petition, concerned itself with

management fees paid by Market Street to Byllesby Engi-

neering from 1926 to 1935 (P. R. 123, 124). Evidence was

taken by the Commission in connection with these charges

(P. R. 38, 175). It is evident that in the investigatory pro-

ceeding, the Commission was primarily concerned with the

determination as to whether Market Street was fraud-

ulently overcharged by Byllesby Engineering for manage-

ment services rendered Market Street from 1926 to 1935.

It is likewise evident that this investigation was sought by
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Cogan, et al. and ordered by the Commission not for the

purpose of seeking a defense to the Standard Gas claim

on open account, but rather for the purpose of determining

whether Market Street had a claim as a result of these

overcharges. If* Market Street was found to have a claim,

it was apparent that such claim was against Byllesby Engi-

neering, the immediate recipient of the payments, and pos-

sibly against Standard Gas and Standard Power for their

respective participations in the alleged overcharges. 7 The

initiating petition in the investigatory proceeding confines

its allegation to relationships between Standard Gas and

Byllesby Engineering in connection with these charges and

properly so, as Standard Gas may be said to be the ultimate

beneficiary of the Byllesby Engineering payments through-

out the entire period 1926 to 1935 and this, by reason of the

fact tli at Standard Gas was the parent of Standard

Power from 1926 to 1930, during which time payments

were made by Byllesby Engineering to Standard Power,

and the direct recipient from Byllesby Engineering for the

years 1930 to 1935.

These facts, together with admissions by appellant,

Cogan, throughout the proceeding, furnish in abundance the

evidentiary basis for the Commission's determination that

the settlement negotiations contemplated a settlement of

Market Street's entire claim resulting from the alleged

Byllesby Engineering overcharges and a discharge of lia-

bility on the part of anyone who is or may be liable on such

claim. Under the decisions, this determination cannot be

disturbed.

7 Standard Power from 1926 to 1930; Standard Gas from 1930

to 1935 (P. R. 50-53).
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In Mississippi Valley Barge L. Co. v. U. S., 292 U. S.

282, 287, 78 L. Ed. 1260, 1265, the court, in connection with

a determination of the Interstate Commerce Commission,

said:

"The judicial function is exhausted when there is

found to be a rational basis for the conclusions ap-

proved by the administrative body. '

'

See also

:

Virginia Stage Lines v. U. 8., 48 Fed. Supp. 79, 82

(Dist. Ct., W. D. Va., 1942)

;

Nat. Lab. Bel. Bd. v. Nevada Consol. Copper Corp.,

316 U. S. 105, 106-107, 86 L. Ed. 1305, 1307

;

Rochester Telephone Corp. v. U. 8., 307 U. S. 125,

139-140, 83 L. Ed. 1147, 1157-1158;

Alton R. Co. v. U. 8., 315 U. S. 15, 86 L. Ed. 586.

The courts recognize that administrative bodies such as

the Commission are charged with the responsibility and

possess the technical skills and facilities for consideration

and evaluation of the technical and complicated problems

within their jurisdictional sphere. The courts have, there-

fore, properly given great weight to their determinations

and are reluctant to disturb them in the absence of evident

dereliction. Conway v. SUesian-American Corp. 186 F. 2d

201, 202 (C. A. 2, 1950). The observations of that court are

peculiarly applicable to the settlement here

:

"Since decision here is so highly a matter of judgment,

indeed of shrewd appraisal of what may be the pos-

sibilities of lengthy litigation as against an immediate

smaller payment in hand, we obviously cannot find any

sure or pat answer."

In Gray v. Powell, 314 U. S. 402, 412, 86 L. Ed. 301, 310,

the court said:
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"It is not the province of a court to absorb the ad-

ministrative functions to such an extent that the ex-

ecutive or legislative agencies become mere fact-finding

bodies deprived of the advantages of prompt and

definite action."

As stated by the court in Virginia Stage Lines v. U. 8.,

4S Fed. Supp. 7!), 83 {supra), in referring to the Interstate

Commerce Commission

:

"The function of 'weighing' the evidence, therefore,

remains peculiarly one for the Commission 'appointed

by law and informed by experience,' and not for the

courts. Alton Railroad Company v. United States, 315

U. S. 15, 62 S. Ct. 432, 86 L. Ed. 586; Gray v. Powell,

314 U. S. 402, 62 S. Ct. 326, 86 L. Ed. 301."

See also: Firm v. Child's Co., 181 F. 2nd 431 (C. A. 2,

1950).

There is no basis in the record before this court for dis-

turbing the Market Street Section 11(e) plan which was

approved by the Commission and the District Court.

IV

The settlement, as incorporated in the Market Street Plan and

approved by the Commission and the Court below, is supported

by substantial evidence.

The basis for the objections of appellants Cogan and

Jones to the amended Market Street Plan is that the ap-

proval by the Commission of the inclusion of Standard

Power in the Market Street release under the settlement

agreement is not supported by substantial evidence. The

record of proceedings before the Commission indicates

quite clearly the extent of the evidence adduced in the

investigatory proceedings, which evidence brought into
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the record facts available at that time relating to the

Market Street-Byllesby Engineering arrangement (P. R.

46-53). The record indicates quite clearly, both from the

evidence before the Commission and the details of Cogan 's

participation in the investigatory proceedings, and the set-

tlement negotiations, that the claim or cause of action as

far as Market Street was concerned consisted of a single

claim against Byllesby Engineering and, possibly, against

those corporations which controlled Byllesby Engineering,

namely Standard Gas and Standard Power. The Commis-

sion summed up the situation in its Supplemental Findings

and Opinion, rendered on March 9, 1950 (P. R. 91-92)

:

a* # * iphus, in considering the plan, we had before

us what constituted, in effect, an offer of settlement

made unilaterally by Market Street as the proponent

of a plan for its own dissolution. We were required

under the circumstances of the case to treat that offer

in the framework of the whole record then before us

just as if there had been no agreement between stock-

holders of Market Street and Standard Gas. The

record before us embraced not only the hearings on

the plan but a public investigation into relationships

and transactions between Market Street, Standard

Gas and Byllesby Engineering. An important objective

of the investigation was the examination and analysis

of the service charges paid by Market Street during

the entire period of its history as a company in the

Standard Gas system. The record establishes that

Cogan, who now takes the position that he intended

only to settle service charges reflected in the open ac-

count after 1930, put into evidence numerous docu-

ments and schedules and a mass of correspondence

relating to the whole period from 1926 to 1935 and that

most of this material was secured by Cogan as a re-

sult of subpoenas which we issued at his request."
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As the Commission further stated (P. R. 92), neither

the Commission nor the court below, where the action of

Standard Gas against Market Street was pending, was in-

formed that any party to the settlement agreement had

reserved the right to make "any part of the service charges

the subject of independent proceedings."

It is significant that on the hearing before the Com-

mission on the Market Street plan, which incorporated the

settlement, there was no objection until the Commission

rendered its decision denying Cogan a fee.
8 From this point

on, the only objections to the Market Street Plan, the

amendments to which included clarifying provisions sug-

gested by the Commission to eliminate any possible doubt

as to the scope of the settlement and the parties to be re-

leased, were made by Cogan and these objections stemmed

quite clearly from the fact that he had been denied a fee

(T. R. 430, 433).

On the basis of the record before it, and there w7as no

complaint by any party that the record was insufficient,

the Commission properly concluded that the reduction of

Market Street's indebtedness to Standard Gas and a

complete release by Market Street to all of the parties

directly or indirectly concerned constituted a fair and

equitable settlement and disposition of all existing claims

(P. R. 86-94).

The settlement of claims is a recognized reorganization

technique and the Commission would be deprived of the

means of fulfilling its obligations if it were prevented

from determining that complex claims be disposed of

8 Cogan sought approval of the Market Street plan before the

Commission and approval of the settlemenl of the action pending

in California (P. R. 168-179).
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through settlement rather than "through long drawn out

litigation, of which indefmiteness is an inherently detract-

ing feature." North American Light & Power Co., 170 Fed.

(2) 924, 932 (C. A. 3-1948) ; Conway v. Silesian-American

Corporation 186 F. 2d 201 (C. A. 2-1950).

The Commission cannot be required to go through the

motions of "adjudicating the very subject of the settle-

ment" and the Commission's determination in this instance

that the settlement, as reflected in the final amended Mar-

ket Street Plan, was for the best interests of the parties,

constitutes its ultimate findings and represents "a judg-

ment based upon the consideration of all the imponderables

involved in determining whether the proposed offer met

the requirements of being fair, reasonable and adequate."

North American Light & Power Co., 170 Fed. (2) 924, 933,

supra.

It was not the function of the Commission or of the court

below to try the issues raised in the complaint in the New

Jersey action against Standard Power. Ladd v. Brickley,

158 Fed. (2) 212, 221 (C. C. A. 1-1946); certiorari denied

330 U. S. 819; North American Light & Power Co., 170

Fed. (2) 924, 931 supra. Appellants, whose only real ob-

jection to the Market Street Plan, as approved, is the denial

of a fee to Cogan, present a very confused argument in

support of their attempt to justify Cogan 's newly acquired

contention that it was not the intent of the parties to the set-

tlement agreement to include a release to Standard Power

as a part of the settlement. In the Cogan and Jones brief

(p. 42) it is argued that a cause of action arose in favor of

Market Street against Standard Gas to recover manage-

ment fees paid by Market Street from 1930 to 1935 in the
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principal sum of $355,000 and that a similar cause of action

arose for the overcharges in management fees during the

year 1926 to 1929. Appellants' argument is that Standard

Gas is liable for overcharges daring 1930 to 1935 becanse

it was then the direct recipient of these overcharges and

that Standard (Jas was liable for overcharges daring 1926

to 1929 becanse dnring that period it "shared control'' of

Standard l'ower. Appellants' argument, therefore, is that

Standard Gas was liable to Market Street for overchai

by Byllesby Engineering to Market Street throughout the

entire period from 1926 to 1935. Appellants state un-

equivocally that that is Market Street's cause of action. It

is elementary that only one recovery can be had on a single

cause of action. Liability thereon may be joint or several

or sole but, in no event, can more than one recovery be had.

Appellants, recognizing this position as they do in their

brief, defend completely and fully their argument, which is

at best merely rationalization, that Market Street had

severable causes of action.

Thus, it clearly appears that appellants do not seriously

contend that there was an absence of substantial evidence

before the Commission and the court below to support the

amended Market Street Plan, as approved. Appellants'

sole quarrel, as far as this case is concerned, is exclusively

with the Commission on the question of Cogan's fee and

does not concern itself beyond this.

The courts have consistently held that the Commission's

jurisdiction over a Section 11(e) reorganization is exclu-

sive. In re Electric Bond (C Share Co., 80 Fed. Sup. 795

(S. D. N. Y. 1946); In re Standard Power <( Light Corp.



20

(D. C. Del.), 48 Fed. Sup. 716; Homewood et al v. Standard

Power <& Light Corp. (U. S. D. C, Del.) Civil Action No.

229, opinion by Leahy, D. J., rendered April 29, 1944.

V

Adequate review was had in the court below.

The settlement phase of the Market Street plan was

before the district court on two separate occasions in July,

1950 and November, 1950. In the July, 1950 enforcement

proceedings the evidentiary facts considered by the Com-

mission in connection with its approval of the plan were

elaborately detailed to the court by Mr. Isaacs, who ap-

peared for the Commission (T. R. 497-563; 662-712). Ap-

pellant Cogan and his counsel similarly detailed the

evidentiary facts upon which Cogan and Jones relied in

support of their objections to the enforcement of the set-

tlement phase of the plan (T. R. 578-644; 712-735). The

court thus had before it the evidentiary facts relied upon

by both sides.

The court rendered an oral decision from the bench at

the conclusion of the argument (T. R. 739-745). The court,

however, invited the submission of further material by any

party to the proceedings (T. R. 744)

:

"If any counsel feel they want to submit anything

further in connection with the matter that would make
any material difference, I wouldn't want to shut any

of you off."

Cogan took no exception to the court's decision and ex-

pressed no desire to accept the court's invitation for the

submission of any further material which he felt the court

should specifically consider. It may fairly be assumed that



21

Cogan was satisfied with the result (T. R. 745, 746) because

(if the reversal by the eourt of the Commissions ' findings

that Cogan was not entitled to a fee. In any event Cogan,

by his conduct in failing to take an exception to the court *s

decision, and in failing to request the court—pursuant to

the court's invitation to reconsider certain phases of the

evidence or to request consideration de novo of further

evidence—has estopped himself from questioning the ade-

quacy of the consideration by the court below in connection

with the settlement phase of the Market Street plan. The

portion of the record hereinabove referred to creates no

conflict with the decision in Universal Camera Corp. v. Na-

tional Labor Relations Board, ... U. S. . . . ; 95 L. Ed.

(Adv.) 304 (1951).

There is no substance to Cogan 's argument that there

was inadequate judicial review by the court below. Tf, as

Cogan argues, there was inadequate judicial review by the

court below with respect to the settlement phase of the

Market Street, plan in the July, 1950 enforcement proceed-

ings, he must then admit that there was likewise inade-

quate judicial review with respect to that part of the plan

which denied him a fee. If he is to be held to any measure

of consistency, Cogan must then concede that the court

below was wrong in determining that he is entitled to a

fee and in remanding the matter to the Commission to

fix his fee, and he must further concede that the Commis-

sion's appeal to this Court from that portion of the July

11, 1950 order is proper and should be sustained. It is

doubtful that Cogan would make this concession.

This argument by appellants Cogan and Jones, like all of

the arguments urged upon this Court by these appel-
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lants, reflects the difficulties Cogan encounters in attempt-

ing to urge disapproval of the Market Street plan as far

as the settlement is concerned, and points quite clearly to

the conclusion that the sole grievance of appellants Cogan

and Jones relates to the Cogan fee denial.

CONCLUSION

The order of the court below in No. 12,716, in so far as it

finds that the Commission's disapproval of any provision

in the plan for counsel fees for William J. Cogan is not

supported by substantial evidence, and remands the pro-

ceeding to the Commission for the purpose of approving a

reasonable allowance for Cogan, should be reversed.

The remaining provisions of the order of the court below

in No. 12,716, and the order of the court below in No. 12,813

should be affirmed.

Respectfully submitted,

A. Louis Flynn

Helmer Hansen

Attorneys for Appellee,

Standard Gas and Electric

Company.

June 1, 1951.
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PRELIMINARY STATEMENT

Pursuant to a stipulation of the parties approved

by this Court (R. 104-7), we address ourselves in

this brief to those contentions in the opening brief

for Cogan and Jones (hereinafter referred to as

Cogan's brief) which we did not anticipate and answer

in our opening brief.
1

First we comment briefly on

other aspects of his brief.

1. Cogan's brief does not argue the issue of his

fee, as to which he is appellee, although his contentions

with respect thereto are stated in his summary of

argument (at page 18 ).
2 Since his argument on the

1 This stipulation, which was entered into in order to expedite

the disposition of the appeals, provides that the opening briefs

shall contain the arguments of the parties not only on the questions

as to which they are appellants, but also on the questions as to

which they are appellees, and that the answering briefs shall con-

tain the arguments of the parties on any question raised in the

opening briefs to which the parties have the right to argue in

answer or reply. No additional briefs were to be filed without

further order of this Court. In accordance with this stipulation,

the Commission's opening brief argues the issue of Cogan's fee as

to which the Commission is appellant, and also answers the argu-

ments we anticipated would be made by Cogan with respect to the

issue of a release for Standard Power as to which Cogan and Jones

are appellants (see our opening brief, p. 19, n. 20)

.

2 His brief also refers (p. 22) to six letters and a telegram
printed in the Appendix to the brief (pp. 106-111) which, it is

asserted, "without further proof in the matter" indicate that
Cogan "was attempting to serve the best interests of the Prior
Preference Stockholders of Market Street * * * at all times."

These communications appear under the heading "Record
Exhibit" without any precise reference to the record on appeal.
While some of these documents were presented to the district

court or referred to in argument before the district court (T. R.
610-613), so far as we have been able to ascertain none of them
was offered in evidence before the Commission. In any event
they clearly do not rebut the specific findings of the Commission
that Cogan improperly served conflicting personal interests while
purporting to represent the public stockholders of Market Street.



fee issue lias been saved for his answering brief, we

are unable to reply to it in this brief.

2. The factual statements in Cogan's brief are in-

complete, argumentative, and generally are not ac-

companied by record references. We disagree with

Cogan's version of the facts and rely for answer

1 hereto upon the fully documented statement in our

opening brief.

3. The summary of argument in Cogan's brief (pp.

17-20) includes other contentions not discussed in

his argument proper. Paragraphs (j) and (k) (p.

19) refer separately to a conference between members

of the Commission's staff and counsel for Standard

Gas and for Market Street after Cogan's letter of

October 21, 1949, had advised the Commission that

he had started a derivative action against Standard

Power (see also pp. 8-9). We are unable to surmise

the basis for the contention that the staff members

" improperly participated," since it is, of course, the

practice, and duty, of the staff of the Division of

Public Utilities to confer with the companies subject

to regulation and other parties to the proceeding as

to appropriate steps to be taken." Of. Phillips v.

S. E. G., 153 F. 2d 27, 32 (C. A. 2, 1946), certiorari

denied 328 U. S. 860, where the Court, in rejecting

a contention that the Commission had made an ex

parte adjudication on the basis of a conference be-

tween the president of a company in Section 11 (e)

reorganization and members of the Commission and

its staff, stated:

These conversations seem to us no more than

3 Cogan refers without criticism to an instance where staff

members conferred with him (T. R. 452, 464).



legitimate prehearing conferences of the kind

which the commissioners or their staff must
have if all the intricate details involved in even

a single holding-company simplification is to be

carried to completion within the time of man.

Certainly a court would not be justified in

interfering with such helpful preliminary con-

ferences to expedite the settlement of details

without a very definite showing of prejudice to

an aggrieved party or eventual denial of a fair

hearing.

See also In re American <& Foreign Power Co., Inc.,

80 F. Supp. 514, 525 (D. Me., 1948).

ARGUMENT

The Commission properly treated the initial plan as settling

all controversies between Market Street and Standard Gas
and its subsidiaries, including Standard Power, and it prop-

erly accepted from the new board of directors of Market
Street a suggested amendment to the plan which was con-

sistent with that treatment although the amendment had
previously been rejected by the old board

Cogan contends (pp. 20, 22-25) that the Commis-

sion was not warranted in treating the initial plan,

as the Commission stated in its supplemental findings

and opinion of March 9, 1950, just as if there had

been no settlement and "as one which was offered

to resolve all controversies between Market Street and

Standard Gas and its subsidiaries, past and present,

including Standard Power, as a step in the final

winding up and dissolution of Market Street" (P. R.

91, 93-94). The Commission cited, by way of com-

parison, In re North American Light & Power Co.,

170 F. 2d 924 (C. A. 3, 1948), a Section 11 (e) pro-



ceeding which also involved the settlement of inter-

company claims, and Oogan attempts to distinguish

that case on the ground of the greater complexity of

the claims there involved and on the further ground

that, unlike the situation in the instant case, North

American was free "to stand or fall upon the original

plan" (170 F. 2d at 931).

This argument misses the point of the Commission's

reference to the North American Light and Power

case. In that case the Commission, as in the instant

case, assumed from the very existence of the relation-

ship between a parent and a subsidiary holding com-

pany that negotiations for the settlement of the inter-

company claims were not to be treated as though made

at arm's-length. Having rejected the North Ameri-

can plan as originally submitted, the Commission, in

furtherance of its affirmative obligation to bring about

a simplification of holding company systems "as soon

as practicable," undertook to specify what modifica-

tion of the proposed settlement would be fair and

equitable. In the instant case, the whole tenor of

Cogan 's contentions before the Commission, as well

as its own findings, was that Market Street wras not

in a position to bargain at arm's-length with its

parent, Standard Gas, in the settlement of the inter-

company claims (see, for example, T. R. 402). What-

ever significance might otherwise have attached to

the fact that the settlement had been negotiated with

Cogan as a representative of the public stockholders

was vitiated in the Commission's view by the fact that

Cogan had pursued conflicting personal interests.

Accordingly, the Commission properly concluded that.



as in the North American Light <& Power case, it

was under an obligation to appraise the fairness of

the settlement without giving weight to the fact that

those who had negotiated it maintained it to be fair

(P. K. 91).

Cogan appears to attach significance to the Com-

mission's failure to regard as conclusive the refusal

of the old board of Market Street, after the Standard

Power litigation had been instituted, to amend the

plan so as to provide clearly for a release of Standard

Power. Instead the Commission permitted Graham-

Newman Corporation, a large holder of prior prefer-

ence stock, to solicit proxies for the election of a new

board at the next annual meeting for the purpose of

reversing the action of the old board, without holding

a hearing on the qualifications of the new board to

serve the interests of all the prior preference stock-

holders (see Cogan 's Br., p. 25).

There is not the slightest suggestion in the record

that Graham-Newman Corporation was in any way
affiliated in interest with Standard Power, or that the

new board was any less qualified than the old to speak

for the public stockholders of Market Street, who had

a clear interest in a prompt resolution of its problems

in view of the fact that Market Street's assets were

then in nonproductive form and were being depleted

by expenses. 4 Certainly the Commission was not re-

4 By contrast, members of the old board had an interest in doing

nothing for fear of litigation with Cogan who had sent a night

letter to the then president of Market Street advising non-

acceptance of the amendment "as being contrary to the interests

of Market Street * * * and yourself" (PR. 233; see our

opening brief, p. 15, n. 16).



quired to hold a hearing, as Cogan contends (p. 25),

to determine whether the new board was ''composed

of disinterested persons holding office for the purpose

of representing the minority stockholders as well as

the majority stockholders."' There is obviously no

impropriety in the solicitation of proxies by a stock-

holder entitled to share in the residual equity in the

company, who does not agree with the action of the

hoard in rejecting a suggested amendment to the plan

and wishes the amendment to be approved and the

plan, as amended, consummated so that distribution

can be made. As stated by the district court in this

connection (T. R. 739-40):

I think the Commission acted in the utmost

good faith in making his [sic] supplemental

finding, irrespective of the fact how the di-

rectors of Market Street Railway Company was
composed, what change that was made, or like

matters.

In any event, the basic issue presented is not

whether the plan or its amendment is the production

of arm's-length negotiation but whether it is "fair

and equitable." As stated in the North American

Cogan refers to a 1944 opinion of the Commission in Standard

Gas and Eh <tric (lorn /><• ,, ,,-. 16 S. E. ('. 85, where the Commission
stated that it would consider, with respect to the sale or distribu-

tion of Standard Gas' holdings of stock of its subsidiaries "what

requirements are to be imposed, with regard to * * * theelec-

tion of independent directors, in order to insure actual divestment

of control of the subsidiaries by Standard in compliance with our

Section 11 (b) (1) order." Market Street, however, is being dis-

solved under the Section 11 (e) plan and therefore there is no

problem of preventing control of that company by Standard Gas.

948706—51 2
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case (170 F. 2d at 931) :

Assuming that the proffered plan can be re-

jected without more, there seems to be no basis,

in reason or common sense, for refusing to

entertain a modification designed to cure the

defects discovered by the Commission. It is

but another step, and a progressive one at that,

for the Commission to state not only the ra-

tionale of its rejection of the initial plan, but

also to suggest the amendments which in its

opinion and discretion would be necessary to

bring the plan across the line of acceptability.

Such procedure commendably accelerates the

business at hand, and that is a consideration not

without importance in this type of case. If the

plan as amended conforms to the statutory re-

quirements, and opportunity be given interested

parties to have their say, we can see no reason

for postponing the period of convalescence by
prolonging the surgical operation of severing

the subsidiary from the parental body.

II

The court below adequately reviewed the record in holding

that the Commission's approval of the plan as amended to

provide for a release of Standard Gas and its subsidiaries,

including Standard Power, is supported by substantial

evidence

Cogan asserts (pp. 44-45) that, despite his con-

tention in the court below that the Commission's

findings and opinions approving the plan as amended

to provide for a release of Standard Power were not

supported by substantial evidence, the court "followed

a standard of judicial review the Supreme Court has

since held to be improper" in Universal Camera Cor-

poration v. N. L. R. B., 340 U. S. 474 (1951), and
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its companion, A
r

. />. R. B. v. Pittsburgh Steamship

Company, 340 U. S. 498 (1951). These eases applied

inter alia Section 10 (e) of the Administrative Pro-

cedure Act, 60 Stat. 243-244, 5 d. S. C. § 1009

which directs "the reviewing court" to "review the

whole record or such portions thereof as may be

cited by any party," taking "due account

of the rule of prejudicial error."

Cogan's objection is derived exclusively from a re-

mark of the district judge, not objected to at the time,

and made after listening to two days of argument,

that he did not deem it necessary to examine a trunk-

ful of documents comprising the entire administrative

transcript and exhibits (T. R. 739). At that time

the judge announced the impression which the argu-

ment had left on him to the effect that the plan should

be approved (except for his disagreement with the

Commission's treatment of Cogan's fee application)

and stated (T. R. 744) :

If any counsel feel they want to submit any-

thing further in connection with the matter that

would make any material difference, I wouldn't

want to shut any of you off.

Gogan made no response to this suggestion other than

to inquire whether the case was to be remanded. The

court replied "that would be my view of it" and

inquired whether "there are some legal problems that

have escaped any of us that would require more con-

sideration" (T. R. 745). Cogan then made some

suggestions wholly unrelated to the court's treatment

of issues of fact. After discussion concerning the

submission of a proposed order (T. R. 746-49, 752-53)
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the court referred to the bulk of the exhibits tendered,

which comprised the entire administrative record, and

stated that the clerk "has a natural reluctance to take

charge of such a big piece of property as that" and

suggested a stipulation for withdrawal (T. R. 753).

All parties agreed, including Cogan, who stated :

'

'We
can stipulate, your Honor, that material can go back

to Washington" (T. R. 753). All this occurred prior

to the entry of the first order on appeal. We believe,

therefore, that Cogan 's objection, first made in his

present brief, comes too late.
6 In any event it is

clearly lacking in substance.

At the July 6-7, 1950, hearing, the district court

had before it the Commission's application for en-

forcement of the plan and the exhibits attached

thereto which, among other things, consisted of the

Commission's findings and opinions of September 30,

1949, and March 9, 1950, and the initial and amended

plans for the dissolution of Market Street. State-

ments of objections and briefs in support thereof

were submitted to the court by various parties in-

cluding Cogan. In connection with the issue of a

release for Standard Power, Cogan in his brief, and

in oral argument before the court (T. R. 584, 715-21),

summarized or quoted pertinent portions of various

exhibits in the record, and read to the court a short

excerpt from the transcript of hearings (T. R. 586-87).

6 Cogan's excuse for not having raised this point either before

the district court or in the statements of points filed in this Court
is that he did not anticipate the holding of the Supreme Court.

However, the Administrative Procedure Act has been on the

statute books since 1946 and the Pittsburgh Steamship case was
first before the Supreme Court in 1949. 337 U. S. 656.
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The administrative record as summarized in the

Commission's findings and opinion on the initial plan

is typical of Section 11 (e) records in this type of

case. It is derived substantially from various hooks

and records which reveal the financial experience of

the companies involved and their relationships to each

other, as supplemented by the testimony of company

officials. The Commission opinions are likewise typi-

cal, summarizing comprehensively the most pertinent

of the basic facts, analyzing them in the light of the

settlement proposed in the plan, and indicating the

Commission's own independent conclusions and its

underlying rationale.

Cogan had indicated before the Commission that

his objections to the Commission's findings, which

were more with respect to its conclusions than its

factual recital, could be briefly stated (see T. R. 442-

453, 458-459). In the brief which Cogan filed in

support of his objections, and in his oral argument

before the court (T. R. 618), he specifically referred

to the transcript of the hearing on the Commission's

order to show cause. This appears to be the only

portion of the transcript of the hearings specifically

cited to the court by Cogan for examination in con-

nection wdth the issue of a release for Standard

Power. Cogan urged that this record would show

he had received a "brushoff" (T. R. 618). The

purpose of the order to show cause, however, was

not to receive additional evidence (although some

evidence, cumulative and otherwise, was received by

the hearing examiner either over the objections of

Division counsel (T. R. 391, 421-22, 459-65; see also
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our opening brief, p. 45, note 35) or with the latter 's

limited approval (T. R. 390-91) ).
7

Its purpose was

to permit argument on the proposed amendment to

the plan providing for a release of Standard Gas'

subsidiaries, since this amendment merely fortified the

plan against a hitherto undisclosed action and defined

the scope of the settlement in accordance with the

basic assumption of the Commission in initially ap-

proving it.
8 The record was already substantially

7 The Commission, in its supplemental findings and opinion,

noted in this connection (P. E. 93, n. 4) :

"At the hearing on the order to show cause, there were placed

in evidence the contracts pursuant to which the payments to Stand-

ard Power were made by Byllesby Engineering. These contracts

have furnished the reason for such payments but have added noth-

ing to what was previously before us as to the effect of the service

charges on Market Street and the significance which we gave to

the service charges generally."

In addition, Cogan was questioned by Division counsel as to the

make-up of the Van Kirk Committee at that time in view of a

letter received by the Commission from the Committee a few days

before the hearing which, although listing Cogan as "Counsel,"

announced that the Committee supported the proposed amendment
to the plan (T. R. 467-73; see our opening brief, p. 13, n. 13; p.

14, n. 14).
8 Cogan recognizes (pp. 40-42) that among the alternative

causes of action available to Market Street for the recovery of the

overcharges paid for services from 1926 through 1929 was one

against Standard Gas as well as against Standard Power, Laden-

burg Thalmann and Company, and H. M. Byllesby and Company,
and he admits (p. 42) "that there can be only one complete satis-

faction" of such claim. Thus, Cogan's position is completely con-

sistent with the Commission's approval, after full hearings, of the

initial plan which provided for a release only of Standard Gas

and which Cogan supported, and buttresses our contention stated

in our opening brief (p. 51) that Cogan, in objecting to a release

of Standard Power, in effect seeks a double recovery of the over-

charges paid over to Standard Power.



13

complete. As stated by Cogao at the hearing on the

order to show cause (T. R. 404) :

I would admit that the record itself, being

one of investigation, covers all transactions had

between Market Street Railway Company and

Standard and its affiliates, in so far as they

were presented as evidence.

The following colloquy between Cogan and the hearing

examiner (T. R. 423) indicates that Cogan also con-

ceived of the hearing on the order to show cause

as not being evidentiary in nature

:

Hearing Examiner. Do you want to be

sworn?

Mr. Cogan. It is an order to show cause,

your Honor. I simply feel that we are called

upon to state the reasons why the Amended
Plan is not fair and reasonable and should not

be accepted.
9

Cogan 's statement of these reasons (T. R. 423-57)

was clearly a legal argument. It can hardly be con-

sidered as evidence although he later swore generally

to the truth of any factual statement he had made.

If it may be surmised that the district judge did

not actually refer to these particular pages of tran-

script, it would be only because he had received the

impression from Cogan 's argument that nothing rele-

vant was contained therein, other than points which

had been adequately developed in the briefs or in

the course of the two days of oral argument. Under

9 After presenting his argument, however, he acceded to the

suggestion of the examiner, over objection of Division counsel,

that he be sworn as to the truth of the "factual statements'- therein

(T. R 457-61).
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these circumstances he was not obliged to explore the

record for lurking error not specifically adverted to.

See In re Electric Power and Light Corporation, 176

P. 2d 687 (C.A. 2, 1949).

We believe that there is nothing in the Universal

Camera case which could have required the district

judge to do more than he did. All that the Universal

Camera case decides is that ''Whether or not it was

ever permissible for courts to determine the substan-

tiality of evidence supporting a Labor Board decision

merely on the basis of evidence which in and of itself

justified it, without taking into account contradictory

evidence or evidence from which conflicting inferences

could be drawn, the new legislation definitively pre-

cludes such a theory of review and bars its practice.

The substantiality of evidence must take into account

whatever in the record fairly detracts from its weight.

This is clearly the significance of the requirement

in both statutes that courts consider the whole record"

(340 U. S. at 487-488). It was concluded in conse-

quence "that the Administrative Procedure Act and

the Taft-Hartley Act direct that courts must now

assume more responsibility for the reasonableness

and fairness of Labor Board decisions than some

courts have shown in the past. Reviewing courts

must be influenced by a feeling that they are not to

abdicate the conventional judicial function" (340

U. S. at 490). There is not the slightest suggestion

in the opinion that either Act imposes upon reviewing

courts the novel and impossible procedural burden of

exploring administrative records in detail in a search

for significant evidence not specifically adverted to by
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the agency or the parties seeking to challenge agency

action. In any event Cogan cannot complain of a

procedural error not urged before the district court.

It is clear that the real challenge by Cogan is not

to the basic facts as summarized in the findings of

the Commission, but to the Commission's conclusion

and judgment based on these facts that the settlement,

viewed as covering the entire period from 1926 to

1935, is fair and equitable. We believe that the

district court properly held that this conclusion is

supported by substantial evidence.

Respectfully submitted.

Roger S. Foster,

General Counsel,

Myron S. Isaacs,

Chief Counsel, Division of Public Utilities,

W. Victor Rodin,

Attorney,

Securities and Exchange Commission,

425 Second Street NW., Washington 25, D. C.

June 1951.
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To the Honorable William Denman, Chief Judge, and

to the Honorable Associate Judges of the United

States Court of Appeals for the Ninth Circuit:

STATEMENT OF GROUNDS FOR PETITION
FOR REHEARING.

1. There is no rational basis in fact for drawing

the inference that Cogan, in effecting a settlement,

was subject to a conflict of interest.

2. For a breach of trust falling short of a conflict

of interest, it is an error of law to deny a fiduciary

a fee without proof of damage.

3. The findings of the Securities and Exchange

Commission approved by the opinion of this Court

in effect confiscate a legitimate cause of action of the

stockholder, Charles T. Jones, against Standard

Power without affording him his day in Court.

ARGUMENT.

(1) This Honorable Court has, as did the Securi-

ties and Exchange Commission, seized upon casual

remarks of petitioner Cogan passed in the reciprocal

banter of a convivial luncheon (T.R. pp. 451-2) and

so considered by his auditors (T.R. pp. 487-8) to deny

Cogan his fee. On that basis and with the interdicted

conversation treated in its proper setting, we state,

with all deference to the Court, that the Court's opin-

ion reduces the province of a fiduciary to that of a

robot devoid of ordinary natural instincts for casual

levity. No case in the books has gone so far.



11 is conceded thai Cogan was instrumental in tin-

covering the wrongful overcharges against Market

Street by its parent companies (Opinion p. 5) and of

developing the case against them (Opening Brief SEC
pp. 43-44). After saving Market Street more than

$600,000 (Opening Brief of SEC p. 35), his plea for

recompense is summarily rejected, but his negotiated

settlement, fee deleted, is found by the Securities and

Exchange Commission and this Court to meet the

standards of "fairness and equity" within the mean-

ing of the Public Utilities Holding Company Aet, and

the settlement is by the Securities and Exchange Com-

mission vigorously defended and demonstrated with

mathematical exactness to be well within the range

of the cash advanced to Market Street by its parent

companies, plus interest (Opening Brief SEC pp.

38-43).

The Securities and Exchange Commission said, in

its opinion denying Cogan his fee (P.R. pp. 61-62),

and this Court adopted its statement (Opinion p. 5),

that the "Commission declined to speculate upon the

precise effect of Cogan's offer to accept a retainer

from his adversary." Is it not within the realm of

the arbitrary to attempt to demonstrate the fairness of

a settlement negotiated by counsel and at the same time

and in the same breath charge counsel with the taint

of representing conflicting interests? TTasn't specula-

tion in that regard perforce left the case? Does not

the same proof which demonstrates the fairness of the

settlement demonstrate the good faith, .judgment and

integrity of the negotiator?



(2) This Court has found in its opinion (p. 6)

that "the Commission's inference that there was a

conflict of interest was a reasonable one." That con-

clusion results from treating the interdicted conver-

sation in a serious vein. So treated, there is still no

evidence of a conflict of interest. If a retainer in

other cases was solicited of Standard Gas, it was re-

fused by it (T.R. pp. 487-8). The inchoate conflict

died aborning. He never in fact served two masters.

The leading case on the subject, namely, Woods v.

City Bank and Trust Co., 312 U.S. 262, 268, lays down

the governing rule as follows:

"Where an actual conflict of interest exists, no

more need be shown in this type of case to sup-

port a denial of compensation."

That case was cited and followed in the case of In re

Midland United Co., 159 Fed. (2d) 340, where the

Court at great length undertook to find and demon-

strate the "actual" conflict of interest. At page 346

of the opinion, the Court said:

"However, independent of Section 249, we hold

that appellant is barred from recovery under the

principles enunciated in the Woods and Avon
Park cases. They hold, as already pointed out,

that the bankruptcy court had plenary power to

deny compensation to a fiduciary in a reorgani-

zation proceeding 'where an actual conflict of

interest exists' regardless of whether 'fraud or

unfairness' resulted.

"The appellant does not dispute the fact that

he was a fiduciary for Utilities' debenture holders



and that as such he owed them a duty of loyally.

T1 is necessary, then, only to ascertain from the

record as to whether or not there was an actual

conflict of interest."

In the absence of a proven "actual" conflict of inter-

est, which under the foregoing rules justifies, withoul

more, a denial of a fiduciary's fee, the burden, on

elementary principles, is on the Securities and Ex-

change Commission or the minority stockholders of

Market Street (the clients of Cogan) to prove at

least an indiscretion plus damage before Cogan's fee

can be denied or even reduced. Berner v. Equitable

Office Building Corp., 175 Fed. (2d) 218. In that case,

an attorney for the debtor in corporate reorganization

tipped off one Bell that the corporation was placing

"a new issue which would increase the value of the

stock." The Court found, at page 221, the following:

"* * * what Berner told Bell on the evening of

July 8th amounted to giving him an opportunity

to buy the shares at an unlawful advantage over

the shareholders from whom he bought, and that

this was a breach of trust."

The ruling of the Court at page 222 is as follows

:

"Nevertheless, since Congress limited the penalty

of entire forfeiture to purchases by a fiduciary,

we should not be warranted in extending that

penalty to the situation at bar; and we think

that the consequences should be only those which

attend any breach of trust in equity: i.e., that in

determining what the trustee's compensation shall

be, the court will, as a matter of discretion dimin-



ish the allowance which it would otherwise make,

in proportion to the gravity of the breach * * *

As neither the allowance itself, nor any reduction

because of the breach, is for us, we shall not indi-

cate what either should be, except merely to sug-

gest, though not to require, that in any event the

reduction may well be not less than the loss to the

sellers of whom Bell bought the 20,000 shares."

In cases involving breaches of trust, like that in

the Berner case, supra, the damage, if any, lends

itself readily to proof, while in cases involving an

actual conflict of interest such as that in the Woods

case, supra, the proof of damage is elusive, if not

impossible. The Court in the Woods case was cogni-

zant of this distinction and gave voice to it in the

following language at page 268

:

"Furthermore, the incidence of a particular con-

flict of interest can seldom be measured with any

degree of certainty. The bankruptcy court need

not speculate as to whether the result of the con-

flict was to delay action where speed was essen-

tial, to close the record of past transactions where

publicity and investigation were needed, to com-

promise claims by inattention where vigilant as-

sertion was necessary, or otherwise to dilute the

undivided loyalty owed to those whom the claim-

ant purported to represent. Where an actual con-

flict of interest exists, no more need be shown in

this type of case to support a denial of compen-

sation."

In the instant case, we have at worst an indiscretion

on the part of a fiduciary who is and should be en-



titled to at least the consideration given to the attor-

ney in the Bemer case, supra. We reiterate that the

settlement negotiated by him was proven to be both

"fair and equitable" and therefore that the indiscre-

tion did not result in a loss to his clients. Cogan there-

fore should be awarded his fee.

(3) The original plan of dissolution of Market

Street called Cor settlement solely of the open account

between Standard Gas and Electric Company and

Market Street. This was in accordance with the settle-

ment theretofore effected between Market Street and

Standard (las (T.R. p. 611). Tt was not until the

Securities and Exchange Commission (P.R. pp. 93-94)

itself solicited an amended plan of dissolution from

Market Street, that any issue of a release of Stand-

ard Power ever eame before the Commission. At that

time Appellant Charles T. Jones, as a stockholder of

Market Street, had his suit on file in the Federal

Court in NewT Jersey against Standard Power. The

subsequent action of the Commission in finding that

the sum of $512,500 was a "fair and equitable'' settle-

ment of the open accounts of "Standard Gas and its

subsidiaries including Standard Power" in effect

confiscated that cause of action. This was done with-

out any hearing before the Securities and Exchange

Commission (Opening Brief SEC p. 45) as to the

merits of Stockholder Jones' claim against Standard

Power. It is most unusual, to say the least, that the

attorney for Standard Gas in argument before the

Commission stated that the original settlement be-

tween Market Street and Standard Gas contemplated
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a release of Standard Power, when the settlement

itself spoke only of Standard Gas (T.R. p. 611). The

mere fact that the entire overcharges were the subject

of evidence submitted by William J. Cogan to the

Securities and Exchange Commission (Opinion, p. 4)

did not justify the Commission in similarly injecting

the " release of Standard Power" into the settlement

heretofore arrived at with Standard Gas alone with-

out a full hearing on the merits of Market Street's

claim against Standard Power. Stockholder Jones has

never had his day in Court.

It is respectfully submitted that a rehearing should

be granted by this Honorable Court to both Charles

T. Jones, and William J. Cogan, petitioners herein.

Dated, San Francisco, California,

January 25, 1952.

William J. Cogan,

M. Mitchell Bourquin,

Attorneys for Petitioners William

J. Cogan and Charles T. Jones.



Certificate of Counsel.

We hereby certify that we are of counsel for peti-

tioners in the above entitled cause and that in our

judgment the foregoing petition for a rehearing is

well founded in point of law as well as in fact and

that said petition for a rehearing is not interposed

for delay.

Dated, San Francisco, California,

January 25, 1952.

William J. Cogan,

M. Mitchell Bourquin,

Counsel for Petitioners.
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In the United States District Court, Southern

District of California, Central Division

Nos. 48662-WM; 45174-WM; 47639-C; 46684-C;

47766-W; 48433-Y; 44642-C; 44952-BH; 45904-

C; 46204-C; 47291-W; 45720-PH; 47148-Y;

46610-C; 46239-C; 45022-W; 46523-C; 45868-

WM; 43980-C; 48703-C; 47165-BH; 47369-PH;

45570-W; 25114-C; 46487-BH; 43803-C

In the Matters of

TWENTY NINE PALMS AIR ACADEMY, et al.,

Bankrupts.

MOTION TO SET ASIDE, VACATE AND
DISMISS VOID ORDERS PURPORTING
TO AFFECT THE CALIFORNIA STATE
BOARD OF EQUALIZATION OF THE
STATE OF CALIFORNIA

Whereas, it appears that identical mimeographed

documents each entitled " Petition for Order to

Show Cause and for Bar Order, and for Hearing

on Trustee's Objections to Claim" were filed in

each of the above matters by the trustee therein

(a copy of said document being attached hereto as

Exhibit "A") with the Referee to whom in each

instance each of the above-entitled matters had been

referred, and

Whereas, it further appears that the Referee in

each instance issued identical mimeographed docu-

ments entitled "Order and Order to Show Cause

Re Claim for Sales Tax" (a copy thereof being

attached as Exhibit "B"), and
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Whereas, said Orders are void and purport to

deal with matters beyond the jurisdiction of said

Referees, and indeed all Federal courts, and

Whereas, the California State Board of Equali-

zation duly moved to vacate and dismiss all said

void Orders before the appropriate Referee in each

instance, and

Whereas, said motions were in each instance

denied, and additional identical mimeographed

Orders signed and filed in each instance, said

Orders being entitled " Order: (1) Dismissing Order

to Show Cause Issued Upon Motion of California

State Board of Equalization (2) Extending Time

for Filing of Administration Tax Obligation" (a

copy thereof attached hereto as Exhibit "C").

Now, Therefore, the California State Board of

Equalization moves the Court to set aside, vacate

and dismiss all the aforesaid Orders on the follow-

ing grounds:

1. The California State Board of Equalization

is not a party to any of the above-entitled pro-

ceedings.

2. The Orders sought to be set aside, vacated

and dismissed amount to an attempt to subject the

State of California to the jurisdiction of this Court

without its consent, and, indeed, even without com-

pliance with Rules 3 and 4 of the Federal Rules

of Civil Procedure.

3. Neither the petitions upon which the above

Orders were issued nor the Orders themselves con-

tain any allegation to support the contention that
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this Court has jurisdiction either of the State of

California or the matters which are the subject

of said Orders.

4. It is an elementary and long established prin-

ciple of constitutional law that a state may not be

sued without its consent.

5. The foregoing well established constitutional

principle is recognized in Section 1341 of Revised

Title 28 of the United States Code which provides

that this Court may not enjoin the collection of

taxes under a valid taxing statute where an ade-

quate remedy exists tinder state law.

6. It has been judicially established that an

adequate remedy to contest an erroneous, invalid

or illegal assessment under the California Sales

and Use Tax Law is provided by that Law.

7. The Constitution of the State of California

specifically provides that suit may be brought

against the State of California only in such manner

and in such courts as is provided by the State Legis-

lature.

8. The California State Legislature has spe-

cifically provided a judicial remedy against the im-

position of erroneous or illegal assessments under

the California Sales and Use Tax Law and has

specifically denied its consent to procedure by way
of injunction or writ of mandate or other legal or

equitable process issued against the State or any

officer of the State to prevent or enjoin the col-
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lection of any tax required to be collected under the

California Sales and Use Tax Law.

9. It is also pertinent to note that the Orders

sought to be set aside, vacated and dismissed deal

with matters which are not bankruptcy matters,

and seek to compel the State of California to fol-

low a procedure for which there is no statutory or

judicial authority.

10. The so-called " Orders" are in fact void and

should be stricken from the record in each of the

above-entitled matters.

11. Although irrelevant to the jurisdictional

points involved, it is to be noted that the "Orders"

denying the State's motion to dismiss were not

signed in compliance with Local Rule 7(a) in that

copies of the proposed " Orders" were mailed to

counsel on the 10th day of September, 1950, and

signed on the 11th and 12th days of September,

1950.

Dated September 19, 1950.

Respectfully submitted.

FRED N. HOWSER,
Attorney General.

/s/ EDWARD SUMNER,
Deputy Attorney General, Attorneys for State

Board of Equalization.
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EXHIBIT A

In the District Court of the United States for the

Southern District of California, Central Divi-

sion

In Bankruptcy No

In the Matter of

Bankrupt.

PETITION FOR ORDER TO SHOW CAUSE
AND FOR BAR ORDER, AND FOR HEAR-
ING ON TRUSTEE'S OBJECTIONS TO
CLAIM

To the Honorable Referee in Bankruptcy

:

The verified petition of the undersigned, re-

spectfully shows:

I.

That he is the duly appointed, qualified and

acting Trustee in the above-entitled bankruptcy pro-

ceedings.

II.

That he has completed the administration of the

within estate and is preparing to close the same.

III.

That in the course of administration herein, your

trustee and/or receiver sold, pursuant to Order

Confirming Sale certain personal property ; that the

said sale was made in the within administration

pursuant to the order of the Referee. That your

trustee and/or receiver did not operate the busi-

ness of the bankrupt and that the said sale or sales
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so made were not made in the operation of any

business, but were made as a liquidation sale in

the within proceedings.

IV.

Your trustee alleges that in connection with the

said sale your trustee and/or receiver is therefore

not obligated to pay California State Sales Tax of

three and one-half per cent (or in any other

amount) of the sales price. Your trustee alleges

that the State Board of Equalization has hereto-

fore made certain claims in certain bankruptcy

estates against the trustee and/or receiver thereof

to the effect that they should pay to the State

Board of Equalization a sales tax upon bankruptcy

liquidation administration sales and further that

the trustee and/or receiver is personally liable

therefore.

V.

Your trustee alleges that in accordance with his

investigation no levy, notice or assessment or other

proceedings have been made for the collection and

payment of any such tax by your trustee, either

as trustee or individually by the said State Board

of Equalization. However, your trustee alleges that

if there is any such tax legally owing it should be

paid from the cash funds in the hands of the

trustee before the same are ordered disbursed, and

your trustee alleges that the said State Board of

Equalization, if it maintains that there is any sales

tax owing to it by virtue of the liquidation admin-

istration sale made herein by your trustee and/or

receiver should be ordered to present and file the
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same herein with the Referee, and mail a copy

thereof to your trustee, and your trustee alleges

that should any claim not be so filed within the

time fixed by the Referee that a Bar Order be made

herein perpetually restraining and enjoining the

State Board of Equalization from hereafter as-

serting either against the said bankrupt estate, your

petitioner herein as trustee and/or receiver, or your

petitioner as an individual, any claim for sales tax

because of sale of personal property made by your

trustee and/or receiver in the administration herein.

Wherefore, your trustee prays

:

1. That in the event the said State Board of

Equalization has or maintains a claim for sales tax

because of any sale of personal property made by

the trustee and/or receiver in the administration

herein pursuant to Order Confirming Sale of the

Referee in the within estate, that it present and

file herein its verified claim for the payment of the

said tax as an expense of administration herein.

Said claim to be filed within twenty days from date

of the mailing of a certified copy of the within

Order to the said respondent:

2. Your trustee further prays that the Court

make an Order herein in the event a claim is not

so filed, barring the said respondent from at any

time in the future, maintaining or asserting against

your petitioner herein, either as trustee and/or

receiver or individually, or in the administration

of the within bankruptcy estate, any claim for al-

leged sales tax resulting from or computed upon



10 Calif. State Board of Equalization

sale of personal property made in the adminstra-

tion herein;

3. Your trustee further prays that in the event

any such claim for sales tax is so filed within the

time fixed by the Order of the Referee, that the

said claim and the trustee's within objections thereto

be heard before the Referee on a day fixed by the

Referee.

Dated

CRAIG, WELLER & LAUGHARN,

By HUBERT F. LAUGHARN,
Attorneys for Trustee.

EXHIBIT B

In the District Court of the United States for the

Southern District of California, Central Divi-

sion

In Bankruptcy No

In the Matter of

Bankrupt.

ORDER AND ORDER TO SHOW CAUSE
RE CLAIM FOR SALES TAX

The trustee herein having filed his verified Peti-

tion for Order to Show Cause and for Bar Order

in connection with any claim for sales tax asserted

by the State Board of Equalization because of sale

of personal property made by the trustee in the
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administration of the within estate (other than

sales arising in an operation of the business) and

it appearing that the trustee herein is desirous of

closing the within proceedings and securing his

discharge as trustee, and it further appearing that

a claim or charge for sales tax has been or may

be asserted by the State Board of Equalization in

the within proceedings or against the trustee herein,

either as trustee or individually,

Now, Therefore, the Referee makes the following

Order

:

It Is Ordered that in the event the State Board

of Equalization has or maintains a claim or charge

for sales tax because of any sale made by the

trustee or receiver in the administration herein pur-

suant to Order Confirming Sale of the Referee

herein, that it present and file herein its verified

claim is not so filed, that said respondent be, and it

of administration within twenty days from the date

of the mailing of a certified copy of the within

Order and a copy of the within Petition to the

State Board of Equalization at 1020 N Street,

Sacramento, California, and to Black Building, Los

Angeles 13, California, and the within Order and

Petition shall be so mailed to the respondent within

five days of the date of the within Order.

It Is Further Ordered that in the event such a

claim is not so filed, that said respondent be, and it

hereby is, barred from at any time in the future

maintaining or asserting against the within trustee,

in his trustee capacity or individually or in the ad-
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ministration of the within bankrupt estate, any

claim for alleged sales tax resulting from or com-

puted upon sale of personal property made in the

within estate.

It Is Further Ordered that in the event any such

claim for sales tax is so filed within the time fixed

by the within Order, the said claim and the trustee's

within objections thereto be heard before the

Referee.

Dated ,1950.

t

Referee in Bankruptcy.

In the District Court of the United States for

the Southern District of California, Central

Division

In Bankruptcy No

In the Matter of

Bankrupt.

ORDER

(1) Dismissing Order to Show Cause Issued Upon
Motion of California State Board of Equali-

zation

(2) Extending Time for Filing of Administration

Tax Obligation

An Order having heretofore been issued herein

upon the verified Petition of the trustee herein
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requiring the California State Board of Equaliza-

tion, in the event it has or maintains a claim or

charge for sales tax because of any sale of personal

property made by the trustee or receiver in the

administration of the within estate, to present and

file herein its verified claim for the payment of

said tax as an expense of administration within

twenty days from the date of the mailing to it of

a certified copy of said Order and a copy of the

trustees Petition; which Order further provided

that in the event such a claim is not so filed, the

respondent be barred from maintaining or assert-

ing against the trustee, in his trustee or individual

capacity, or in the administration herein, any claim

for the said alleged sales tax resulting from or

computed upon sales of personal property by the

trustee and thereafter a Motion was filed herein by

the California State Board of Equalization to vacate

and dismiss the said Order and based thereon, an

Order to Show Cause was issued by the Referee

requiring the trustee to show cause why the said

Order issued upon the trustee's Petition should not

be vacated, and the California State Board of

Equalization appearing by Edmund Sumner, Dep-

uty Attorney General, and the trustee appearing

by Craig, Weller & Laugharn by Hubert F.

Laugharn, his attorneys, and the Referee being

fully advised in the premises,

Now, Therefore, makes the following Order:

It Is Ordered that the Order to Show Cause

issued upon the Motion of the California State
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Board of Equalization be and the same hereby is

dismissed.

It Is Further Ordered that the time within which

the said California State Board of Equalization

was heretofore given in the prior Order of the

Referee to file any claim or charge it may have

for sales tax because of any sale of personal prop-

erty made by the trustee or receiver in the adminis-

tration of the within estate is extended to twenty

days from the date hereof.

It Is Further Ordered that the trustee mail,

postage prepaid, a copy of the within Order within

two days from the date hereof to the California

State Board of Equalization at 1020 N Street,

Sacramento, California, and at Black Building, Los

Angeles 13, California.

Dated , 1950.

Referee in Bankruptcy.

[Endorsed]: Filed September 19, 1950.

[Title of District Court and Causes.]

NOTICE OF MOTION

To Craig, Weller and Laugharn, attorneys for the

trustees in bankruptcy of all the above-entitled

matters

:

Please Take Notice that pursuant to the Order

of Consolidation dated September 18, 1950 (a copy
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of which is attached hereto), and the Order

Shortening Time dated September 19, 1950 (a copy

of which is attached hereto), the undersigned will

bring the Motion (also attached hereto) on for

hearing before the Honorable James M. Carter,

District Court Judge, on the 25th day of September,

1950, at the hour of 10:00 o'clock a.m., or as soon

thereafter as counsel can be heard.

FRED N. HOWSER,
Attorney General,

/s/ EDWARD SUMNER,
Deputy Attorney General, Attorneys for State

Board of Equalization.

[Endorsed]: Filed September 19, 1950.

[Title of District Court and Causes.]

Nos. 48662-WM, 45174-WM, 47639-C, 46684-C,

47766-W, 48433-Y, 44642-C, 44952-BH, 45904-C,

46204-C, 47291-W, 45720-PH, 47148-Y, 46610-C,

46239-C, 45022-W, 46523-C, 45868-WM, 43980-C,

48703-C, 47165-BH, 47369-PH, 45570-W,

45114-C, 46487-BH, 43803-0

ORDER OF CONSOLIDATION

Whereas, it appears that identical Orders have

been signed by Referees in Bankruptcy, the Hon-

orable Hugh L. Dickson, the Honorable David B.

Head and the Honorable Benno M. Brink, in the

twenty-six (26) above-entitled matters, each of said



16 Calif. State Board of Equalization

Orders relating to the California State Board of

Equalization, and

Whereas, it appears that the California State

Board of Equalization has moved to dismiss said

Orders in each instance before the appropriate

Referee, and

Whereas, said motions were denied and identical

Orders upon said motions having been signed and

filed by said Referees on the 11th and 12th days

of September, 1950, and

Whereas, the California State Board of Equali-

zation is now desirous of moving to vacate and set

aside all the aforesaid Orders on jurisdictional

grounds, said grounds being identical in each case,

and

Whereas, the above matters have heretofore been

assigned to various Judges of this Court, namely,

the Honorable William C. Mathes, the Honorable

Benjamin Harrison, the Honorable James M. Car-

ter, the Honorable Peirson M. Hall, the Honorable

Leon R. Yankwich and the Honorable Harry C.

Westover,

It Is Hereby Ordered that the above-entitled

matters, insofar as they pertain to the aforesaid

Orders and motions, are hereby assigned to the

Honorable James M. Carter for further hearing

and/or proceedings as may be initiated by any of

the interested parties.

Dated this 18th day of September, 1950.

PAUL J. McCORMICK,
Chief District Judge.
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We hereby consent to the foregoing Order of

Reassignment.

/s/ WILLIAM C. MATHES,
Judge of the District Court.

Benjamin Harrison,

Judge of the District Court.

/s/ JAMES M. CARTER,
Judge of the District Court.

j

Peirson M. Hall,

Judge of the District Court.

/s/ LEON R. YANKWICH,
Judge of the District Court.

/s/ HARRY C. WESTOVER,
Judge of the District Court.

[Endorsed] : Filed September 18, 1950.

[Title of District Court and Causes.]

ORDER SHORTENING TIME

Good cause appearing therefor, It Is Ordered:

That the time for service of notice that the

Motion (a copy of which is attached hereto) will

be brought on for hearing on the 25th day of

September, 1950, at 10:00 o'clock a.m., or as soon

thereafter as counsel may be heard, be and the same

is hereby shortened, and that said Notice of Motion
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be either served by mail by deposit in the United

States mail no later than September 19, 1950, or

by delivery to the offices of Craig, Weller and

Laugharn, attorneys for the trustees in all of the

above matters, no later than September 20, 1950.

Dated September 19, 1950.

/s/ JAMES M. CARTER,
District Court Judge.

[Endorsed]: Filed September 19, 1950.

[Title of District Court and Causes.]

Nos. 45432-HW, 46737-WM, 47155-HW, 47625-PH

ORDER OF CONSOLIDATION

Whereas it appears that identical Orders have

been signed by the Honorable Reuben G. Hunt,

Referee in Bankruptcy, in each of the above-

entitled matters, each of said Orders relating to the

California State Board of Equalization, and

Whereas, it appears that the California State

Board of Equalization has moved to dismiss said

Orders in each instance before Referee Hunt, and

Whereas, said motions were denied and identical

Orders upon said motion having been signed and

filed by Referee Hunt on the 15th day of Septem-

ber, 1950, and

Whereas, the California State Board of Equali-

zation is now desirous of moving to vacate and set
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aside all the aforesaid Orders on jurisdictional

grounds, said grounds being identical in each case,

and

Whereas, the above-entitled matters have hereto-

fore been assigned to various Judges of this Court,

namely, the Honorable Peirson Hall, the Honorable

William C. Mathes, and the Honorable Harry C.

Westover, and

Whereas, it further appears that an Order con-

solidating twenty-six (26) additional identical mat-

ters has heretofore been made and said twenty-six

(26) matters assigned to the Honorable James M.

Carter for further hearing and/or proceedings as

may be initiated by any of the interested parties,

It Is Hereby Ordered that the above-entitled

matters, insofar as they pertain to the aforesaid

Orders and motions, are hereby likewise assigned

to the Honorable James M. Carter for further

hearing and/or proceedings as may be initiated by

any of the interested parties.

Dated September 20, 1950.

PAUL J. McCORMICK,
Chief District Judge.

[Endorsed] : Filed September 20, 1950.
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[Title of District Court and Causes.]

Nos. 45432-HW, 46737-WM, 47155-HW, 47625-PH

MOTION TO SET ASIDE, VACATE AND DIS-

MISS VOID ORDERS PURPORTING TO
AFFECT THE CALIFORNIA STATE
BOARD OF EQUALIZATION OF THE
STATE OF CALIFORNIA

Whereas, it appears that identical mimeographed

documents, each entitled "Petition for Order to

Show Cause and for Bar Order, and for Hearing

on Trustee's Objections to Claim," were filed in

each of the above matters by the trustee herein (a

copy of said document being attached hereto as

Exhibit "A") with the Referee to whom in each

instance each of the above-entitled matters had been

referred, and

Whereas, it further appears that the Referee in

each instance issued identical mimeographed docu-

ments entitled "Order and Order to Show Cause

Re Claim for Sales Tax" (a copy thereof being

attached as Exhibit "B"), and

Whereas, said Orders are void and purport to

deal with matters beyond the jurisdiction of said

Referees, and indeed all Federal courts, and

Whereas, the California State Board of Equali-

zation duly moved to vacate and dismiss all said

void Orders before the appropriate Referee in each

instance, and

Whereas, said motions were in each instance de-

nied, and additional identical mimeographed Orders
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signed and filed in each instance, said Orders being

entitled "Order: (1) Dismissing Order to Show

Cause Issued [Jpon Motion of California State

Board of Equalization (2) Extending Time for

Filing of Administration Tax Obligation" (a copy

thereof being attached hereto as Exhibit "C").

Now, Therefore, the California State Board of

Equalization moves the Court to set aside, vacate

and dismiss all the aforesaid Orders on the follow-

ing grounds:

1. The California State Board of Equalization

is not a party to any of the above-entitled proceed-

ings.

2. The Orders sought to be set aside, vacated

and dismissed amount to an attempt to subject the

State of California to the jurisdiction of this Court

without its consent, and, indeed, even without com-

pliance with Rules 3 and 4 of the Federal Rules of

Civil Procedure.

3. Neither the petitions upon which the above

Orders were issued nor the Orders themselves con-

tain any allegation to support the contention that

this Court has jurisdiction either of the State of

California or the matters which are the subject of

said Orders.

4. It is an elementary and long established prin-

ciple of constitutional law that a state may not be

sued without its consent.

5. The foregoing well established constitutional

principle is recognized in Section 1341 of Revised
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Title 28 of the United States Code which provides

that this Court may not enjoin the collection of

taxes under a valid taxing statute where an ade-

quate remedy exists under state law.

6. It has been judicially established that an

adequate remedy to contest an erroneous, invalid

or illegal assessment under the California Sales and

Use Tax Law is provided by that Law.

7. The Constitution of the State of California

specifically provides that suit may be brought

against the State of California only in such man-

ner and in such courts as is provided by the State

Legislature.

8. The California State Legislature has spe-

cifically provided a judicial remedy against the

imposition of erroneous or illegal assessments un-

der the California Sales and Use Tax Law and has

specifically denied its consent to procedure by way
of injunction or writ of mandate or other legal or

equitable process issued against the State or any

officer of the State to prevent or enjoin the collec-

tion of any tax required to be collected under the

California Sales and Use Tax Law.

9. It is also pertinent to note that the Orders

sought to be set aside, vacated and dismissed deal

with matters which are not bankruptcy matters,

and seek to compel the State of California to follow

a procedure for which there is no statutory or

judicial authority.

10. The so-called ''Orders" are in fact void and
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should be stricken from the record in each of the

above-entitled matters.

Dated September 20th, 1950.

Respectfully submitted,

FRED N. HOWSER,
Attorney General.

/s/ EDWARD SUMNER,

Deputy Attorney General, Attorneys for the State

Board of Equalization.

[Endorsed] : Filed September 20, 1950.

In the District Court of the United States for

the Southern District of California, Central

Division

In the Matters of:

In Bankruptcy No. 43,803-PH

TWENTY-NINE PALMS AIR ACADEMY

In Bankruptcy No. 43,980-C

SHANAHAN BROS., INC.

In Bankruptcy No. 44,642-C

JACK DEAN

In Bankruptcy No. 44,952-BH

NORTH AMERICAN SKYLINE

In Bankruptcy No. 45,022-HW

IRENE V. BURKE
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In Bankruptcy No. 45,114-C

HAMILL JONES CORPORATION

In Bankruptcy No. 45,174-WM
RADIAPHONE CORPORATION

In Bankruptcy No. 45,432-HW

GEORGE B. McCABE

In Bankruptcy No. 45,570-HW

ED SALVATIERRA

In Bankruptcy No. 45,720-PH

CURTIS and MIRIAM STRAUB, etc.

In Bankruptcy No. 45,868-WM
JUVENILE PRODUCTS OF PASADENA

In Bankruptcy No. 45,904-C

GREAT WESTERN BISCUIT CO.

In Bankruptcy No. 46,204-C

DAVID SHAPIRO

In Bankruptcy No. 46,239-C

MICAL, INC.

In Bankruptcy No. 46,487-PH

PHIL DOMECUS

In Bankruptcy No. 46,523-C

E. W. E. MILL & LUMBER CO.

In Bankruptcy No. 46,610-C

EAGLE AIR FREIGHT

In Bankruptcy No. 46,684-C

SARAH PAYTON
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In Bankruptcy No. 46,737-WM

NORMAN I). KESSLER, etc.

hi Bankruptcy No. 47,148-

Y

RAYMOND CHARLES WOERNEL

In Bankruptcy No. 47,155-HW

CITY TRANSFER & STORAGE CO.

In Bankruptcy No. 47,165-BH

FASHION BOOTERY, etc.

In Bankruptcy No. 47,291-HW

PERRY B. STAYER

In Bankruptcy No. 47,369-PH

ARCADIA FURNITURE & MFG. CO.

In Bankruptcy No. 47,625-PH

KATHRYN THEROFF

In Bankruptcy No. 47,639-C

MODEL PACKING CO. OF CALIF.

In Bankruptcy No. 47,766-HW

THOMAS COLOR, INCORPORATED

In Bankruptcy No. 48,433-Y
VERMONT MARKET, etc,

In Bankruptcy No. 48,662-WM
IRVING A. PESKIN

In Bankruptcy No. 48,703-C

JOSEPH F. SHOVLIN
Bankrupts.

ORDER

A Motion having been made by the California

State Board of Equalization to set aside, vacate and
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dismiss certain Orders made by the Referees in

Bankruptcy of this Court in the above-entitled

bankruptcy estates and the said Motion coming on

for hearing on September 25, 1950, at 10 a.m., and

Fred N. Houser, Attorney General, by Edward
Sumner, Deputy Attorney General, appearing upon

behalf of the California State Board of Equaliza-

tion, and Craig, Weller & Laugharn by Hubert F.

Laugharn appearing upon behalf of Paul "W.

Sampsell, trustee of said respective bankrupt

estates; and it appearing that heretofore proceed-

ings were had in the said respective bankrupt

estates before said respective Referees upon Peti-

tions for Orders to Show Cause and for Bar Orders,

which Petitions were filed by the trustee in the

respective bankruptcy estates, and that " Orders

and Orders to Show Cause re Claim for Sales Tax"
were made by the respective Referees in the said

respective bankrupt estates which provided in sub-

stance as follows:

"It Is Ordered that in the event the State

Board of Equalization has or maintains a claim

or charge for sales tax because of any sale

made by the trustee or receiver in the admin-

istration herein pursuant to Order Confirming

Sale of the Referee herein, that it present and

file herein its verified claim for the payment

of said tax as an expense of administration

within twenty days from the date of the mail-

ing of a certified copy of the within Order and

a copy of the within Petition to the State

Board of Equalization at 1020 N Street, Sacra-
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mento, California, and to Black Building, Los

Angeles 13, California, and the within Order

and Pel it ion shall be so mailed to the respond-

ent within five days of the date of the within

Order.

"It Ts Further Ordered that in the event

such a claim is not so filed, that said respond-

ent be, and it hereby is, barred from at any

time in the future maintaining or asserting

against the within trustee, in his trustee ca-

pacity or individually or in the administration

of the within bankrupt estate, any claim for

alleged sales tax resulting from or computed

upon sale of personal property made in the

within estate";

that thereafter Motions were 4 made by the Cali-

fornia State Board of Equalization before the

Referees to vacate and dismiss the said Orders and

that upon the hearing thereon before the said re-

spective Referees in said respective cases, the Ref-

erees made Orders thereon which provided in part:

"It Is Ordered that the Order to Show

Cause issued upon the Motion of the California

State Board of Equalization be and the same

hereby is dismissed.

"It Is Further Ordered that the time within

which the said California State Board of

Equalization was heretofore given in the prior

Order of the Referee to file any claim or charge

it may have for sales tax because of any sale

of personal property made by the trustee or

receiver in the administration of the within
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estate is extended to twenty days from the date

hereof."

that thereafter no Petitions for Review were filed

within the time fixed as provided in Section 39(c)

of the Bankruptcy Act by the said California State

Board of Equalization and that the said Orders of

the Referees have become final and it appearing

that by means of the present pending Motion the

said California State Board contends that the said

Orders of the Referees should be set aside, vacated

and dismissed.

And, the matter having been orally presented to

the Judge and briefs having been filed by respective

counsel and the Court being fully advised in the

premises,

Now, Therefore,

It Is Ordered that the Motion of the California

State Board of Equalization be set aside, vacate

and dismiss the said Orders of the Referees, be and

the same hereby is denied.

It Is Further Ordered that the time fixed by the

Referees in the said respective Orders within which

the said California State Board of Equalization, in

the event it had or maintains a claim or charge for

the sales tax because of any sale made by the trustee

or receiver in the administration of the respective

bankrupt estates, could present and file before the

Referees its claims for payment of said sales tax

as expenses of administration, be and the same

hereby is extended, in each of the said bankrupt

estates, for a period of twenty days from the date

of this Order.
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It Is Further Ordered that counsel for the said

trustee shall eause to be mailed a true copy of the

within Order to the said California State Board

of Equalization and its counsel appearing herein,

within three days from the date hereof.

Dated November 1, 1950.

JAMES M. CARTER,
United States District Judge.

[Endorsed]: Filed November 1, 1950.

Judgment entered Nov. 2, 1950.

[Title of District Court and Causes.]

NOTICE OF APPEAL

Notice Is Hereby Given that the California State

Board of Equalization hereby appeals to the United

States Court of Appeals for the Ninth Circuit from

the Order of the Honorable James M. Carter en-

tered on the 2nd day of November, 1950, denying

the Board's Motion to Set Aside, Vacate and Dis-

miss certain Orders made by the Referees in

Bankruptcy of this Court in the above-entitled

bankruptcy estates.

This Notice of Appeal is filed for the express

purpose of preserving to the State of California

and its duly authorized taxing agency, the Califor-

nia State Board of Equalization, such rights and

remedies it may have with respect to the aforesaid
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Orders of the Referees in Bankruptcy and the

Honorable James M. Carter which it may be com-

pelled to resort to if remedies deemed more ap-

propriate in the premises are for some reason not

available.

Dated November 30, 1950.

FRED N. HOWSER,
Attorney General.

/s/ EDWARD SUMNER,
Deputy Attorney General, Attorneys for California

State Board of Equalization.

Affidavit of Service by Mail attached.

[Endorsed] : Filed November 30, 1950, U.S.D.C.

[Endorsed] : Filed December 13, 1950, U.S.C.A.

[Title of District Court and Causes.]

APPELLANT'S DESIGNATION OF
RECORD ON APPEAL

To the Clerk of the Above-Entitled Court:

Appellant in the above-entitled matters, Califor-

nia State Board of Equalization, through counsel,

hereby designates the entire record before the Dis-

trict Court as heretofore transmitted to the United

States Court of Appeals for the Ninth Circuit in

support of the Petition for Writ of Prohibition or

Other Appropriate Writ in People of the State of

California v. United States District Court for the



vs. Paul W. Sampsell, etc., et at. 31

Southern District of California, Central Division,

and the Honorable James M. Carter, Judge of the

United States District Court for the Southern Dis-

trict of California, Central Division, Respondents,

No. 12740, as the record in the instant appeal.

Pursuant to the provisions of Rule 75 (o) of the

Rules of Civil Procedure for the United States

District Court and pursuant to Rule 11 of the

Rules of the United States Court of Appeals for

the Ninth Circuit, as amended, request is hereby

made that the Clerk of the above-entitled Court

transmit the Notice of Appeal, dated November

30, 1950, and this designation. The $25.00 docket

fee required by the United States Court of Appeals

has already been paid to the Clerk of that Court

concurrently with the filing and docketing- of a

Petition for Leave to Appeal in the within matters.

The Petition for Leave to Appeal was given United

States Court of Appeals, No. 12760.

Dated at Los Angeles, California, this 8th day of

December, 1950.

FRED N. HOWSER,
Attorney General.

JAMES E. SABINE,
Deputy Attorney General.

/s/ EDWARD SUMNER,
Deputy Attorney General, Attorneys for California

State Board of Equalization.

Affidavit of Service by Mail attached.

[Endorsed] : Filed December 8, 1950.
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In the United States District Court, Southern

District of California, Central Division

Nos. 43803-PH; 43980-C; 44642-C; 44952-BH

45022-HW; 45114-C; 45174-WM; 45432-HW

45570-HW; 45720-PH; 45868-WM; 45904-C

46204-C; 46239-C; 46487-PH; 46523-C; 46-

610-C; 46684-C; 46737-WM; 47148-Y; 47155-

HW; 47165-BH; 47291-HW; 47369-PH; 47-

625-PH; 47639-C; 47766-HW; 48433-Y; 48-

662-WM;and 48703-C.

In the Matters of,

TWENTY-NINE PALMS AIR ACADEMY, et al.,

Bankrupts.

Honorable James M. Carter, Judge Presiding.

REPORTER'S TRANSCRIPT
OF PROCEEDINGS

Appearances

:

For the State Board of Equalization

:

FRED N. HOWSER, ESQ.,

Attorney General of the State of Cali-

fornia, by

EDWARD SUMNER, ESQ.,

Deputy Attorney General.

For Trustee Paul W. Sampsell

:

CRAIG, WELLER & LAUGHARN, by

HUBERT F. LAUGHARN, ESQ.



vs. Paul W. Sampsell, etc., et at.

Monday, September 25, 1950—10:00 A.M.

(Other court matters.)

The Clerk : No. 43803-PH Bankruptcy, Twenty-

Nine Palms Air Academy, and other allied bank-

ruptcy matters.

Mr. Sumner : We are ready in that matter, your

Honor.

Mr. Laugharn : Ready for Paul W. Sampsell,

Trustee, in the various consolidated matters.

The Court: Is Mr. Sampsell going to file a

memorandum of any kind i

Mr. Laugharn: Because of the shortness of time

I was explaining to counsel I was not able to get it

filed heretofore. I have it to present to the court

at this time. I have given counsel one copy. It is

a reiteration of an argument that I have made ten

times on the second floor in this matter, or eight

times, and the four referees on two occasions, and

as I told counsel when I gave it to him I don't

believe I have any new thoughts in this.

Mr. Sumner: One thing I was going to say,

your Honor, is that there are included in the list

of eases on the calendar today four matters which

were not noticed for hearing, along with twenty-six

which were. The clerk very kindly included those

four in their numerical order on the calendar, and

I believe Mr. Laugharn will stipulate that those

four cases, the motions in those four cases may be

heard [3*] simultaneously with the motions in the

twenty-six without any notice.

•Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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Mr. Laugharn : It is so stipulated.

I would just like to know, as a matter of informa-

tion, is Mr. Sampsell the trustee in the four cases

also?

Mr. Sumner : That is the McCabe, Kessler, City

Transfer and Storage, and Theroff cases.

The Court : What are the four cases %

Mr. Sumner: George McCabe, 45432; Norman
D. Kessler, 46737; City Transfer & Storage, 47155;

and Kathryn Theroff, 47625.

The Court: Hereafter if you are going to file

any matters in this proceeding, file it under the

low-numbered case. Is that the Twenty-Nine Palms

case*?

Mr. Sumner : That is right, your Honor.

The Court : All right. Tell me a little something

about the background of this. I read your memo-

randum over and read what papers I had in the file,

but I was not able to form very much of an opinion

about it from what I read.

Mr. Sumner : Well, the background, your Honor,

is very simple, and in view of the simplicity it

makes me feel that the orders that were signed by

the referee border on the fantastic in their dis-

regard for some very elementary constitutional

principles. Basically what has happened is this:

For some years there has been a controversy be-

tween the taxing [4] agency, namely, the Board of

Equalization, and the trustees in bankruptcy, re-

garding the taxability of sales made by trustees

in bankruptcy liquidating bankrupt estates.

The Court: Are these sales while the business
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was boiTijj; conducted, or were these sales in liquida-

tion'?

Mr. Sunnier: Liquidation sales, sales in Liquida-

tion; and the controversy lias gone back and forth,

and some eases have gone lip on it. The latest

decision in thai was Judge Weinberger's decision

of not too long ago, in which he held that liquida-

tion sales by a trustee in bankruptcy were not sub-

ject to the California sales tax. Within ten days

after that his memorandum opinion came down.

Mr. Laugham, as attorney for the trustee in bank-

ruptcy in all these matters, forthwith went to all

the referees upstairs, four of them, and prevailed

upon them to sign an order upon a petition which

in its very face isn't the basis for any order at all.

I would like to direct your attention preliminarily

to that petition, which was attached to our motion

as Exhibit A.

It is interesting to note that the only allegations

of fact are that the trustee, in each instance, was

duly appointed and qualified ; that he had completed

the administration of the estate, and that he had

sold some personal property in the course of liqui-

dating that estate. And that is all he says. Then

he goes on to say in Paragraph IV, as a pure con-

clusion of lawT

,
that the trustee isn't obligated

for [5] any tax. He says three-and-a-half per cent.

The per cent, of course, was either two-and-a-half

or three. Then he says that the State Board of

Equalization has heretofore made certain claims in

certain bankruptcy estates.

Well, the court could take judicial notice of the
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fact that claims have been made over the years in

bankruptcy estates.

Then he goes on to say, at the end of Paragraph

IV, not only that the Board has made certain claims

against the trustees and/or receiver, but goes on to

say, "and further that the trustee and/or receiver

is personally liable therefor."

I think this court can take judicial notice that the

Board of Equalization never filed any claim of that

type in any case of that type since 1933, when the

tax was first adopted.

The Court: By IV he alleges that the State

Board is claiming that the trustee or receiver is

personally liable.

Mr. Sumner: No. He says, "Has heretofore

made certain claims in certain estates." He doesn't

say he did it in this one.

The Court: "* * * to the effect that they should

pay

Mr. Sumner: That's right.

The Court: Then the last portion after the last

"and" is ambiguous. [6]

Does that allegation mean that the trustee alleges

that the State Board has heretofore made certain

claims, and further, that one of the claims was that

the trustee or receiver is personally liable therefor,

or is it a conclusion of law by the trustee to the

effect that he is personally liable 1

Mr. Sumner: No. I think what Mr. Laugharn

was trying to say there—of course he is here and

can point out to us if he means something else

—

but I think he is trying to allege here that the
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Board of Equalization not only made claims against

the trustees and receivers, but that the Board made

the further claim that the trustee or receiver was

personally liable. I think that is what he intended.

And if so, I say the court can take judicial notice

that never since L933, did the Hoard of Equalization

make such a claim.

Of course, if he is alleging that the trustee is

personally liable, of course, we might agree with

him there.

1 might point out that he points out in Para-

graph V, and again I say in view of the well-settled

principle that injunctions issue only upon the show-

ing of irreparable injury where something is done,

what he goes on to say is startling: "Your trustee

alleges that in accordance with his investigation no

levy, notice of assessment or other proceedings have

been made for the collection and payment of [7]

any such tax by your trustee." Then he goes on

to say, "However, * * * if there is any such tax

legally owing it should be paid * * *."

Whether it should or not in the manner set forth

following the "should" is a question of law. It is

not up to Mr. Laugharn to tell anybody how it

should be paid.

And, as I say, there is nothing fac-tual in this at

all. It is just counsel's version of what the law is

on the subject.

And I notice that after saying what should be

done he includes in what should be done that an

order should be made restricting the Board of

Equalization from presenting any claim not only
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against the bankrupt estate or the trustee in his

fiduciary capacity, but he goes on to say "or your

petitioner as an individual." And here is the most

fantastic part of it, "any claim for sales tax be-

cause of sale of personal property made by your

trustee and/or receiver in the administration

herein."

Actually if an order like that could be made, it

would mean if the trustee sold some property here,

even though he might not be liable on the sale, any

individual who isn't even connected with this court

couldn't be subjected to the tax, even if the law so

provides.

Then the prayer, of course, I won't go into, be-

cause identical petitions were presented to the four

referees after discussion with them, and the orders

that were issued were [8] issued in accordance with

the petition.

I would like to point out that the orders are

equally fantastic. The orders are attached as Ex-

hibit B.

There is a preliminary statement that the trustee

filed his verified petition. Then he says, "and it

further appearing that a claim or charge for sales

tax has been made or may be asserted"—of course,

it hasn't been by virtue of the allegations in Para-

graph V of the very petition
—'

' Now, therefore, the

Eeferee makes the following order: It is ordered

that in the event the State Board of Equalization

has or maintains a claim or charge for sales tax

because of any sale made by the trustee or re-

ceiver * * *."
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In other words, regardless of how it falls or

where it falls, but if there is any tax, why, then, the

State Board of Kqnalization must present and file

herein its verified claim for the payment of said tax

as an expense of administration.

When I presented this matter upstairs to the

referees, I told them quite frankly that I did not

pretend to be an expert in bankruptcy matters, and

that I had researched this problem as thoroughly as

I could, and that I had not found any statutory

provision anywhere, and to the contrary all the

bankruptcy authorities, Remington and Collier to

the contrary, providing for the tiling of a verified

claim for an administered expense. [9]

I said to the referees and I said to Mr. Laugharn,

if there is such a provision I want to know about it,

because I won't be here opposing this order if it is

proper.

I got no answer except that from Mr. Laugharn

that he is relying on a decision which is not in

point, because the jurisdictional questions were

never raised, and it is a decision of Judge Mc-

Cormick in the California Pea Products case. And

that, to my knowledge, is the only thing that even

gives color to the legality of the orders.

The Court: To what are you objecting, having

to file a claim %

Mr. Sumner: No. Here is what I am objecting

to: Every day in the week the State of California

demurs to complaints in the State Court because

they do not set forth a cause of action under Cali-

fornia law, or because they are brought in the court
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where there is no jurisdiction, or because the State

of California has not consented to be sued.

Now, the basic issue here is something that

Willoughby in his book on constitutional law, Am.
Jur., and all say is not proper, namely, a suit

against the State without its consent.

If I may bore your Honor with an extended

quotation, I should just like to read from Am. Jur.,

which I think aptly summarizes the basic question

involved here.

What Am. Jur. says is this : [10]

"It is an established principle of jurispru-

dence in all civilized nations, resting upon

grounds of public policy, that the sovereign

cannot be sued in its own courts or in any other

court without its consent and permission. It is

inherent in the nature of a sovereignty not to

be amenable to the suit of an individual with-

out its consent, and this principle applies with

full force to the several states of the Union.

No suit, whether at law or in equity, is main-

tainable against the state either in its own

courts or the courts of a sister state, by its own

citizens, the citizens of another state, or the

citizens or subjects of a foreign state, unless

by statute it has consented to be sued or has

otherwise waived its immunity from suit. The

legislature
'

'

That is, the state legislature.

"is the proper body to authorize suits against

the state. The immunity of the state from suit

applies where a contract or property interest of
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the state is involved. It extends not only to

actions in personam, but to actions in rem

against money or property of the state, where

the judgment will affect the state's control

over [11] or diminish its property or assets

by enforcing a Liability against the same. * *

The doctrine rests upon reasons of public pol-

icy—the inconvenience and danger which would

follow from any different rule. It is obvious

that the public service would be hindered and

the public safety endangered if the supreme

authority could be subjected to suit at the in-

stance of every citizen, and consequently con-

trolled in the use and disposition of the means

required for the proper administration of the

government. '

'

That is 49 Am. Jur., 301-304. I believe I have

cited it in my authorities.

"While a suit against state officials is not

necessarily a suit against the state, within the

rule of immunity of the state from suit with-

out its consent, that rule cannot be evaded by

bringing an action nominally against a state

officer or a state board, commission or depart-

ment in his or its official capacity when the

real claim is against the state itself, and the

state is the party vitally interested. * * * The

state's immunity from suit without its consent

is absolute and unqualified, and a constitutional

provision securing it is not to be so [12] con-

strued as to place the state within the reach

of the process of the court."
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Now, the California Constitution in Section 6 of

Article 20 specifically provides that the State of

California may be sued only in the manner pro-

vided for by statute.

In the Sales and Use Tax law it is specifically

provided—we don't have to argue by implication

—

it is specifically provided that no suit by way of

injunction or any other equitable process may issue

for the purpose of enjoining the collection of the

state tax. And the statute goes on to provide a

method at law for contesting any erroneous tax.

We have here a situation where if the trustees

file a complaint in the manner provided by the

Federal Rules and issue the summons, and make

personal service on the Board of Equalization, that

would be subject to a motion to dismiss if they

asked for injunctive relief, as they have here, be-

cause of the very elementary proposition as pointed

cut by the quotation from Am. Jur., that the State

has not consented to that type of a suit. What Mr.

Laugharn is trying to do, in my opinion, is to

maneuver the Board of Equalization into filing a

verified claim with the referees.

Now, if it did so, it might very well be that it

had consented to the court's jurisdiction, and that

is why there are cases involving the California Sales

Tax in the Federal Reports, because the Board of

Equalization did file claims. [13]

But, your Honor, it is, again, elementary, and

that is why I say to me this entire proceeding below

is fantastic, if you read Remington, and if you read

Collier, and if you read any book on bankruptcy,
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any one that J have been able to find, they point

out thai proofs of claim are filed for debts which

are owing from a bankrupt up to the time the

matter goes into the Federal Court. In other words,

up to the time he files his petition.

As a matter of Tact, Remington says precisely, in

so many words, thai the proofs of claim are not to

be filed for administrative items. There is no pro-

vision in the Bankruptcy Act requiring anyone

who believes that he is entitled to an amount from

a trustee as an administrative expense for filing a

claim.

The Court: What is your suggestion as to how
administrative expense would be ascertained and

paid, therefore?

Mr. Sumner: Very simple. Section 62 of the

Bankruptcy Act makes so clear a provision for it

that I don't think it is open to question. I would

like to read just the portion of 62 which lays it out

very plainly and very clearly. Section 62 of the

Bankruptcy Act is entitled, "Expenses of Admin-

istration," and Subdivision (a)(1):

"The actual and necessary expenses incurred

by officers in the administration of estates shall,

except where other provisions are made for

their [14] payment, be reported in detail, un-

der oath, and examined and approved or dis-

approved by tlu> court. If approved, they shall

be paid or allowed out of the estates in which

they were incurred."

The Court: "reported in detail, under oath":

who reports them?
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Mr. Sumner : The trustee. The trustee comes in

to the referee, if he follows the Bankruptcy Act, in

other words, he makes an accounting to the court

and indicates the items of expense he has incurred,

the liabilities he believes he has incurred or have

been asserted against him, and tells the court,
'

' Here

they are." He may make his recommendation and

say, "I don't believe we should pay this one, or that

one. " If he brings them in, the referee is supposed

to review them and instruct the trustee either to

pay or not pay some of the items.

That is what the Bankruptcy Act provides for

the handling of administrative expense.

The Court: It seems as if, to start with, there

was a practical problem involved, and the practical

problem has now got into some legal problem. In

other words, there must have been some practical

reason for these orders. I take it that the referees

wanted to clean up some of these estates that were

pending. [15]

Mr. Sumner: If I may, your Honor, indicate

that that is not the reason for these orders. As the

referees indicated, after they heard my argument

on the motion to dismiss, "We are going to protect

the trustees."

As a matter of fact, I think the record before

Judge Hunt is very illuminating as to the attitude

of the referees below. I think the referees below

joined with Mr. Laugharn in doing one thing, in

trying to do one thing, and that is to protect the

trustees in these cases, or the trustee in all these

cases, I should say, from the normal procedure
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winch the Board of Equalization normally takes

under the taxing statute.

The Court: What is that procedure?

Mr. Sumner: In other words, let us put it sim-

ply this way: It may be upon review of any of

these matters that the Board of Equalization may
make a determination that some tax is due from

somebody.

The Court: You mean sometime in the future?

Mr. Sumner: That's right.

The Court : After the estate has been closed here

in the bankruptcy proceeding?

Mr. Sumner: That is correct. And in that con-

nection there is something

The Court: Let's pause just a moment. That

would be a very poor way to do business, wouldn't

it? [16]

Mr. Sumner: That's right, and that is why we

attempted months ago—I personally went up to see

the referees, I wanted to get a rule adopted that all

the trustees would be required to notify the taxing

agency before they closed the estate so that the

taxing agency could come in and assert any admin-

istrative liability, and the reason why I was in to

see the referees was because the trustees weren't

at all interested in notifying the Board of Equali-

zation when they closed these estates, and for years

they have been closing them without notifying the

Board of Equalization, and when the Board of

Equalization got around to it they said, "It is too

bad, the estate is closed."

The practical reason behind these orders is
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merely this, Judge Carter: It is possible under an

interpretation of the California Sales and Use Tax

law that a man like Mr. Sampsell, who had handled

30 cases, at least, as we see here, who has sold

that much property, who regularly engages in the

business of making sales of tangible personal prop-

erty, might possibly, as an individual, be subject

to the California Sales Tax.

Of course, as your Honor knows, whether or not

he is is not something that can be decided arbi-

trarily by any Board or officer of the State of

California, but would of course be decided by the

courts of this State, and perhaps the United States

Supreme Court. But Mr. Laugharn as attorney [17]

for Mr. Sampsell feels that he doesn't want to run

the risk of ever having the State of California get

a proper judicial determination through the State

Courts, and perhaps the United States Supreme

Court, of this question, so he devised this scheme

of getting these orders to compel the Board of

Equalization to file any claim they might have

against Mr. Sampsell as an individual in the

Federal Court.

The Court : Just a minute. If, for instance, some

State Court were to hold that Mr. Sampsell owed

a tax to the State as a result of some of his activi-

ties while he was acting as trustee, and the judg-

ment in the State Court became final, there is not

much doubt in my mind but what it was an ex-

pense incurred while he was acting as a trustee

in a bankruptcy matter, and that a Federal Bank-
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ruptcy Court would order thai paid out of the

assets in the Bankruptcy Court.

Mi*. Sumner: It might not be.

The Court: I haven't looked up any law on it,

but I am trying to see what would be logical. Thai

would appeal to me. I don't think a man wrho is a

trustee should be required to personally pay a tax

imposed upon him for duties he carried on while

he was a trustee.

You, apparently, argue for a position that would

permit you at some subsequent date to come in and

say to Mr. Sampsell, "Here, you owe so much

money as a tax." Meanwiiile Mr. Sampsell has

closed these estates, what money there was [18]

available has been distributed to the creditors and

the matters have been closed, w'hereupon Mr. Samp-

sell would be out of pocket whatever amount would

be determined to be the tax that was to be paid.

Mr. Sumner: In which event he would be in

exactly the same position that every individual in

the State of California is when he is told that he

may be subject to a tax and doesn't take the pre-

caution of collecting reimbursement to protect him-

self. There would be no difference. There are hun-

dreds of people who find themselves in precisely

that position because they don't comply with the

California law.

The Court: As I understand your procedures

over there, a man has no way of ascertaining if he

can get his release, anyhow-, from your organization.

He has to make some kind of a deposit, and months

later maybe he can get his money back, or maybe
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it isn't worth the effort to try to get the money

back.

Mr. Sumner: You are talking about the normal

refund suit procedure. In other words, the normal

procedure for a refund suit under California law is

for payment of a determination, and a suit for re-

fund after administrative hearing.

In this case, of course, there is no indication on

the part of the petition that there is, even, any

liability. We are just going into this discussion of

the tax problem [19] and tax consequences purely

in theoiy. But this petition, Paragraph V, makes

it clear that he says he is not liable.

The Court: What has been the practice of the

State Board of Equalization? Do you file claims,

or have you written letters to trustees notifying

them that you claim a tax due, or have you just

sat back and done nothing?

Mr. Sumner: Wherever the Board of Equaliza-

tion found out about an estate, they did make an

audit and present a notice of determination, which

is the State's assessment, to the trustee. That has

been the practice. And in some instances some of

the State taxing agencies have mistakenly filed

what they call administrative claims, and the ref-

erees have, on occasion, when it hasn't appeared to

be material to anybody's well-being, pointed out

that of course it isn't really a claim. But the prac-

tice has been wherever there is an administrative

tax item, to make a determination in the normal

manner. In other words, indicating on the notice of

determination, "John Jones, Trustee in Bankruptcy
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in the Estate of So-and-so." Thai lias been the

norma] practice over the years.

As a matter of fact, in all these thirty cases, if

Mr. Laugham bad written a letter or called the

Board of Equalization and said, "We would like to

close these thirty matters very shortly, will you

please audit these matters and make any determina-

tions if there are any, or notify us [20] that you

don't intend to make one," the Board would have

been very happy to comply.

The Court: What is the difference between writ-

ing that kind of a letter and being served with an

order to show cause ?

Mr. Sumner: The same reason that we go into

court and file demurrers to complaints that don't

state a cause of action.

The Court: I have your point in mind. But as a

practical matter, what is the difference between the

letter you refer to or the order to show cause? If

you went through the list of thirty cases and found

fifteen of them you knew you had no claim in,

and you called up on the phone or wrote a letter

and said, "As to these fifteen there is nothing, close

them up ; as to these other fifteen, we want to make
some audits, put your order to show cause over for

thirty days," isn't that a business-like way to

handle it?

Mr. Sumner: That is right, but these orders

don't provide for it. They provide for the filing

of a verified claim.

The Court: It merely starts some procedure be-

fore the referee so that, therefore, it can be handled
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in a business-like manner. You can come in before

the referee and say, "We can't get our claim in

within this five or ten day period, we want thirty,

sixty days," and if you were in good faith [21] and

made your showing that you wanted to audit some-

thing, I think the Referees would give you that time.

Mr. Sumner: But still there is the one point,

these orders don't provide for just notifying the

trustee, but actually these orders provide for the

filing of a verified claim, in other words, a claim in

bankruptcy, and they also provide that the referee

shall have jurisdiction to consider it.

They are trying to do with administrative items

exactly what the Bankruptcy Act provides with

claims against the bankrupt.

The Court: Who do you think should determine

the administrative expenses in a bankruptcy pro-

ceeding %

Mr. Sumner: The referee. But we are not

parties to that proceeding and we make no claims.

How can the referee issue orders to a State, which

is not a party to a bankruptcy proceeding, on a

matter which is not a bankruptcy matter, that is

the individual liability of the trustee, and further-

more require the State, without personal service,

contrary to the well-settled constitutional principles

to either file a verified claim or forever be en-

joined and restrained from collecting any tax which

may be computed on that sale regardless of how,

when, where or to whom?

If that order were valid it would mean the State

couldn't even collect it from the purchaser. [22]
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The Court: I don't know whether I would go

that far with you or not.

Mr. Sumner: It is fantastic.

The Court: I gel your point. Your main con-

tention is thai when this order to show cause was

served

Mr. Sumner: By mail.

The Court: You appeared on it.

Mr. Sumner: Just by motion to dismiss.

The Court: Then an order was made restrain-

ing the State Board from ever asserting a claim,

that that became in substance an action, and you

couldn't issue an injunction without the equivalent

of an action, and therefore you were being enjoined.

It seems to me like sort of a tempest in a teapot.

It seems to me like business affairs in courts have

to be handled in some orderly manner, and it seems

to me that the referees struck upon what looks

like a clearly orderly manner to see that any claims

that the State Board might have would be filed in

some orderly way.

It is a little hard for me to get excited about the

thing, because from a practical standpoint it seems

like it was orderly procedure.

Sometimes practical procedures aren't legal, and

there may be constitutional defects in them.

Of course, if that is true, then no matter how-

good the [23] purpose may have been the proceed-

ing would fall.

However, as I say, I can't get too excited about

the thing, because it does strike me as being the
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practical, orderly, reasonable way in which to ap-

proach this problem of claims.

Mr. Sumner: Of course I might say this: As

I pointed out below, no such order is being made

as to all parties who assert liability; it is picking

out the State, in violation of clear constitutional

principles.

The Court: What other persons are asserting

claims %

Mr. Sumner: I don't know. In other words, it

is just discriminatory in the sense that it is pick-

ing out the sovereign State of California as the

one party to come in and file claims, and no other

individual. I am sure the landlord, if they had

some premises there and had to keep property

there, they didn't compel him to come in and file

a verified claim.

The Court: Of course as to creditors, by statute

they have to come in at a certain time. As to those

persons who claim expenses during the course of

administration, I am not familiar with whether they

do or not. But the reason the State Board stands

in a different position in this contention based on

State statute, which says you can come in at some

later date and open the matter up and assert your

claim.

Mr. Sumner : May I interrupt ? It is not a ques-

tion of [24] opening up these bankruptcy estates.

The Court: No. You just assert a claim against

a poor trustee who has paid out all the money to

the creditors and has no money left in his posses-
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sion, and you assert a claim against him and Bay,

"Pay it."

Mr. Sumner: And that is a claim which I think

could not be paid by the bankruptcy estate even

if it were asserted during the administration.

If we had a tax claim that was entitled to pri-

ority, and forgetting all the legal hurdles, if Mi*.

Sampsell did get a determination from the Cali-

fornia State Supreme Court that he was liable for

the tax, and he attempted to charge it against any

one of these estates, and if we had claims that were

entitled to priority under Section 64, I would defi-

nitely oppose allowing that as an expense of ad-

ministration, because he has not attempted to do

what every citizen in the State of California is

required to do, and that is secure reimbursement

and protect himself.

I have suggested to Mr. Sampsell, he has been

in my office, months ago, that he collect the tax,

the law permits him to secure reimbursement, and

follow the statutory method set up by the State,

in which event he couldn't be hurt.

The Court : What is that method you suggested ?

Mr. Sumner: The California Sales and Use Tax

law provides that when anybody sells tangible per-

sonal property at retail, [25] and is subject to tax,

he shall in so far as he is able require reimburse-

ment from his vendee. In other words, if Mr. Samp-

sell tomorrow sells something for $100, he can

secure $103 from his vendee and hold the $3 so he

won't get hurt. In other words, the California
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statute completely provides for the protection of any

man who asserts that he is not a retailer.

If there is any valid attempt, any honest at-

tempt to comply with the law, no one is going to

get hurt.

We have here, in my opinion, an outrageous dis-

regard of the California taxing statute and no

attempt to comply with it or to arrive at a reason-

able working basis with the State Board of Equali-

zation or the State Board of California, but just, as

I say, a formal attempt here, in my opinion, to

require the State Board of Equalization to come

in and file claims before the referees and have them

decide them.

The Court: If it was determined finally that

there was no tax due from these trustees for sales

in liquidation, that would dispose of this whole

matter, would it not'?

Mr. Sumner: If who found that, your Honor?

The Court: Supposing it was determined by a

court of last resort, that would determine it?

Mr. Sumner: That's right.

The Court: Is it the intention of the State

Board to appeal from Judge Weinberger's deci-

sion? [26]

Mr. Sumner: Definitely.

The Court: That will go to the Circuit.

Mr. Sumner: Yes, to the Circuit Court.

The Court: We will say the Circuit affirms

Judge Weinberger, then what do you intend to

do—seek certiorari ?

Mr. Sumner: Yes.
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The Court: What if the Supreme Court denies

certiorari '.

Mr. Sum 11 km-: Then we will concede that in so

far as the factual situations involved in the Wein-

berger case, they are right. But I may say this,

your Honor, with all due respect to Judge Wein-

berger, and I don't pretend to know anything more

than Judge Weinberger does, and I don't pretend

to be as good a lawyer, but it is my feeling that

that decision is wrong in many respects on the

record in that case. Some of the decision is defi-

nitely in conflict with the record, and I personally

shall be very much surprised if Judge Weinberger's

decision stands all the way up.

But that, of course, is neither here nor there.

If it is affirmed all the way up, then it will be

clear that trustees in bankruptcy in a particular

estate are not liable for sales tax on liquidation

sales made by them. That is what that case will

decide, but no more. And that will still leave us

with the problem

The Court: Are you content to have that de-

cided in the Federal Court system, or is it going

to be your contention [27] that it has to be decided

in the State Court system before you are finally

through %

Mr. Sumner: I find myself in this ambiguous

position. I didn't handle the West Coast case, and

there is a question in my mind as to whether or not

there was a consent to jurisdiction. My recollection

is that a claim was not filed, and counsel that

handled that matter did not object to jurisdiction.
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he did not move to dismiss the order to show cause,

and it may very well be—of course that may not

settle the jurisdiction, because I believe there are

some cases which say where there is no jurisdiction

the Attorney General of the State cannot confer it.

But, as I say, this proceeding here is not a tax

matter

The Court: You haven't answered my question.

Is it your contention that this problem has to be

settled in the State Court, or that it can be settled

in the Federal Court?

Mr. Sumner: My contention is it should be set-

tled in the State Court. As the Ninth Circuit Court

has said very often—the last decision I know that

it said it in the Renauld matter, a bankruptcy

matter that went up on appeal—they pointed out

that they always preferred to follow State law if

there is any. Whether or not the State law is ap-

plicable is a question which the Federal Courts

always have stated they would like to have the

State Courts decide. They always hate to decide

something which is purely a matter of [28] State

law.

But, of course, an individual liability, your

Honor, is wholly outside of the jurisdiction of the

Federal Court.

The Court: Another thing, are you properly

before this court on this motion to set aside and

vacate and dismiss these orders of the referees'?

I am kind of green in these matters, but ordi-

narily when a referee makes some order, and you

participated below, you may have appeared spe-
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cially, or I don't know how you appeared down

there

Mr. Sumner: A motion to dismiss only.

The Court: What I am getting al is, ordinarily

the referee sends up a certificate, which is about

the equivalent of a record on appeal, which says,

"Here is what went on below, and here is what

happened, and here is why I made the order I

made." I don't have any of that before me. I

don't know, except from what you tell me, whether

you were in there with a general appearance or a

special appearance raising a jurisdictional question.

Apparently you have short-cut the customary pro-

cedure to review7 a referee's order and have come

in here directly on motions. Now, maybe you are

properly here. I understand the referees are ap-

pointed by the District Court to perform duties

under the supervision of the District Court. Ap-

parently a District judge would have the authority

at any time to take over from a referee the things

that a [29] referee is doing. In other words, the

power of a referee stems entirely from a District

Court.

But, on the other hand, there seems to be a

regular procedure to send up these cases by certifi-

cates on review7
. That is not present.

Do you think you are properly before this court

on this motion?

Mr. Sumner: I think so, your Honor. I gave

that a lot of consideration. I notice the memoran-

dum Mr. Laugharn handed me before court started

indicated that he thought Section 39(c), the review
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method, should be followed. Actually I would have

come in here directly without going before the

referees on motions to dismiss, but I thought in

view of the fact that we had no opportunity to

tell the referees our thoughts on the subject, that

they might perhaps want to vacate their orders

below on their own, so I came in below. The only

thing I did below was I came in with a motion to

vacate and set aside and dismiss on jurisdictional

grounds. And inasmuch as those orders are void,

and to my way of thinking beyond the jurisdiction,

clearly, of the referee, after reading all the authori-

ties it appears to be clear that the proper way to

attack that is by way of a motion to dismiss. And
I want it to be very clear that we are in these

matters only on motions to dismiss. We will not

appear in these matters and we will not file claims

in these matters. [30]

The Court: Let's hear from Mr. Laugharn.

Mr. Laugharn: If the court please, I know that

the court hasn't had time to read our memorandum
which we handed in after you called this case, and

the reason that we didn't get it in sooner was that

the time seemed to be quite short, and because of

the week-end the girl didn't finish the final typing

until Saturday morning. What I am going to say

now I have said since 1933 upon many occasions.

I don't know that there is anything new that I am
going to say now that I haven't said before, except

reference to the Ninth Circuit and its decision when

it passed upon this and restrained the attempted

collection of the tax, and also the recent decision
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of Judge Weinberger, in our opinion a very out-

standing presentation of tax law in bankruptcy

estates, and the decision of Judge McCormick in

'41 or '42. Other than that I have no new ideas.

I believe I have talked on this subject matter at

least twenty working days of eighl hours a day. I

don't believe that T am exaggerating on it. Start-

ing in 1933 every time that the State Board of

Equalization had a new attorney we met the prob-

lem anew. Our office took it to the Ninth Circuit,

we joined as amicus curiae before Judge Weinber-

ger, I met the problem myself in over 3,000 bank-

rupt estates wherein I was trustee, I met the

problem hundreds of times while I was referee, and

I am now meeting it in support of [31] the trus-

tee's position.

I know from the questions the court asked that

the court sees the position of the trustee in this

matter. I believe that by a short presentation I

can bring the court up to date on these recent de-

cisions with which possibly the court is not familiar.

They are set forth. The whole question is should

the Bankruptcy Court, should the federal process

of liquidation of creditors' rights, pay to the in-

dividual States a tax on that liquidation process?

That is the whole question. And the court may rest

assured that if it is to pay that, the estate is to

pay it, it will be paid.

I am meeting this now more or less as a personal

matter, it seems to Mr. Sumner's mind. My order,

my prevailing upon the referee, my theory of the

law.
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I haven't any independent theory of the law that

I don't support principally by Judge McCormick's

decision, to which I will refer.

If there is such a tax, it is an expense of ad-

ministration, and it must be paid under the provi-

sions of Section 64(a)(1). No one will be

embarrassed if that is the result. It will be paid

along with other various expenses of administra-

tion. But if it is not a proper tax to be paid in

this federal process of liquidation, then it will not

be paid, Mr. Sumner to the contrary. It just will

not be paid. [32]

It is our contention, it is the contention of the

referees, that the tax cannot be levied upon this

bankruptcy process. And that is the heart of the

case.

I believe that I could present this matter more

rapidly and not overlook any of the presentation

if I could refer to my response.

Upon behalf of Paul W. Sampsell, trustee in the

above-entitled bankruptcy estates, there is filed

herewith the trustee's response to the Motion of

the California State Board of Equalization to be

set aside, vacate and dismiss Orders made in the

administration of the said bankruptcy estates by

the referees in bankruptcy of this court.

Inasmuch as some question may exist as to the

nature and legal effect of the said " Motion to set

aside, vacate and dismiss void orders," the trustee

in appearing in opposition thereto does so upon the

assumption that the so-called motion is in effect a

Petition for Review.
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I know of no way that this could get before the

court other than by a petition for review.

There is one oilier provision, exercised by Judge

Yankwioh in the famous Owl Drug ease, when lie

exercised the prerogative, very rarely exercised by

a District Judge, of revoking the reference on a

particular matter and hearing it directly, as the

judge can do, because it goes to the referee on the

reference, and, of course, he may revoke any part

of it. It [33] was a question of fees and matters

of policy.

Otherwise I don't know how the matter could

get here.

I don't want to place this argument, though, upon

that technical basis, unless the court feels that by

this process, by bringing this matter up, there has

been an affront to the referees in not letting them

speak in this matter, in not letting them send their

orders forward and be by the order to show cause

rather peremptorily brought into this matter to

show cause why orders they have made are not to

be considered as void. Unless the court feels that

for the purposes of this record there should be

the petition for review and the referee's certificate

before the court, we will not urge the matter fur-

ther.

In the administration of the said bankruptcy

estates, upon the petitions of the trustee, orders

were made which provided in part as follows:

Then I will not refer to that, but the effect of

it is to bring before the court the claim of the

State; not have it walking around as a threat in
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Mr. Sumner's brief case, that after the bankruptcy

proceeding is closed there may be a suit filed

against the trustees individually. This is seeking

out the claim. The order is the main thing. It

could have been made ex parte, and many times

is made ex parte without a petition. It is, in effect,

a bar order, as I will refer to it hereinafter. It is

the same type of [34] order that Judge McCormick

made. Come forward with your claim of expense

of administration, so that it may be considered,

allowed, and paid along with other expenses of

administration. That is the effect of the order.

The order provided—one arbitrary feature here

is that it be filed in twenty days, and at the time

of the issuance of the order the referees stated that

if the State Board wanted additional time because

of the press of business, it could be granted.

After the issuance and service of the said orders,

a motion was filed before the respective referees in

each of the said cases by the California State Board

of Equalization to vacate and dismiss the same and

an Order to Show Cause was issued by the referees

requiring the trustee to show cause why the said

orders issued upon the trustee's petition should not

be vacated.

That, while the same type of motion as here, was

not quite as unusual as this motion, because it came

back before the referees and presented the problem

of whether or not they should set their orders

aside.

Incidentally, that motion to vacate, motion to

change, motion to make another order, does not

stay the running of the time to review, and that
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has been ruled upon by lliis courl many times. So

there might be a techmcalility as to the right of the

petition to review. [35]

If there is, we would waive it on behalf of the

trustee.

The Supreme Court has said that while Section

39 refers to a ten-day period of time to review, it

is within that time a matter of right, and beyond

that time it is a matter of discretion.

And in so far as there is any question there, we

would waive it and ask that the review be granted,

if the court directs that course to be followed.

The said motion and Order to Show Cause was

brought on for hearing by the California State

Board of Equalization and at the separate healings

thereon before referees in bankruptcy, Dickson,

Brink, Head and Hunt, the referees all made and

entered the following identical orders, to wit:

Now, that order is, in effect, dismissing this mo-

tion to vacate. But the referees all took the same

position, that the time should be extended, so that

there be no misunderstanding on the filing of any

claim asserted by the State Board of Equalization.

Then I comment upon Section 39(e) and Sec-

tion 39(a)(8) on the review. I don't believe it is

necessary to go into that further.

In each of the bankrupt estates the respective

referees have made Order Confirming Sales of per-

sonal property by the trustee. The question there-

upon arose as to whether or not by virtue of said

sales so confirmed by the bankruptcy [36] courts,

the trustee in bankruptcy should pay to the Cali-
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fornia State Board of Equalization a sales tax.

In none of these cases was the trustee conducting

the business. The sales were liquidation sales.

The trustee admits that sales arising in the con-

tinued operation of the bankrupt's business are

subject to sales tax and payable as provided in the

sections referred to usually as 124(a). That is

where the receiver or trustee operates the business,

he is liable to the same taxes as the original indi-

vidual would be.

It is interesting to note that that came in in

1934. It was the result, as I recall, of a receiver

in Missouri operating an oil property, and it was

determined that since he was a receiver in bank-

ruptcy, and since it was a bankruptcy matter, no

tax need to be paid for operation, and Congress

then, when that point came up, made this amend-

ment. And, of course, there is no question about

this. Any time the trustee operates, he is very

careful to see that he pays the tax.

It is admitted that expenses incurred by the

trustee are " expenses of administration." Sales

tax or any other taxes or expenses would fall in

that classification.

Expenses of administration are payable under

the provisions of Section 64a (1) and thereafter

the distribution follows to wages, taxes, and other

debts, and so forth. [37]

The Court: What is Section 64a (1), a section

of what?

Mr. Laugharn: That is of the Bankruptcy Act.

That is the distribution section.
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Any sections I have referred to arc from the

Bankruptcy Act.

The Court: Thai is nol the l
T

. S. ('ode section?

Mr. Laugharn: It is a transposition there.

The Court: There is a list in the front thai

gives you the transposition?

Mr. Laugharn : Yes.

In the administration of the bankruptcy estates

before the referee, the first order of payment upon

distribution is those items in class (1), to wit: The

expense of administration. If a sales tax is owing

by the trustee, or in fact any other bill, it falls in

this class.

There is no order of priority within the class.

I might say there might be a qualification of that,

where the last expense in certain cases where it has

been to preserve and distribute the property in a

known insolvent liquidation is paid first.

I didn't qualify that because I was just referring

to it in this general nature.

It is therefore imperative that the items of ex-

pense of administration must be ascertained, re-

vealed and brought forward for the approval and

order of payment by the referee [38] before the

estate can proceed in distribution and make pay-

ment to creditors, who were in existence at the date

of bankruptcy and in their respective order of

priority.

If there is any such sales tax payable, it is an

expense of administration under Section 62 and to

be paid under Section 64a (1). In general bank-

ruptcy practice the expense of the trustee's ad-
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ministration, to wit, employment of adjusters,

advertising, expense of sale, and so forth, is paid

direct by the trustee and he reports the same to

the referee in his report and his account, the ap-

proval of the report being the approval of the

said disbursements. However, in disputed matters

in connection with rental claims for occupancy of

the premises by the trustee wherein there is usually

a ground of disagreement, and in those matters the

said charge is reported to the referee for payment.

This follows because the trustee does not want to

be subject to surcharge in making payment in those

matters wherein the referee will not authorize or

approve the payment.

Thus in connection with sales taxes claimed upon

liquidation sales of the trustee, the referees have

consistently held that those taxes cannot be paid.

Parenthetically, we might observe that where the

trustee operates and carries on the business, the

said sales tax is paid without question.

The Court: Now, let me interrupt. For some

time, I take it, referees have been refusing to allow

a sales tax [39] on liquidation?

Mr. Laugharn: Yes, always.

The Court: Haven't any appeals been taken?

Mr. Laugharn: Yes, and I will cite those cases.

It is contended, however, that recently the Sales

Tax Act has been amended to change the complex-

ion of those cases, but up to the present time—

I

wouldn't say the tax hasn't been paid, because there

might be an occasion where a very small tax has

been asserted, and the referee has said, "Well,
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let's pay the $3.00 tax instead of having $300 of

expense." There may be some cases of that sort.

I don't know of any, but 1 know there are some

on the same theory in the telephone eases in Chap-

ter XI, where it is contended that to gel the service

yon must pay the back bill. The courts have held

that yon don't have to do that, to pay the baek

bill, but I know of cases where it has been done as

a matter of expediency.

Inasmuch as the Bankruptcy Court has jurisdic-

tion over the distribution of its funds, it follows

that the contended expense of administration, to

wit, the claim for the said tax, may be "called in"

before the court. That is just what has been done

in the instant case, wherein the said taxing agency

has been requested to present such claim or charge

as it may have for the said sales tax to the referee.

It is obvious that if the said claim is so presented

that then and [40] in that event the trustee will

bring on appropriate objections thereto, placing

the same in issue and the trustee will contend that

if the tax is so payable it be paid from the cash

assets in the hands of the court and being so paid,

if finally ordered paid, the trustee will be pro-

tected in his individual capacity.

To turn now to the instant problem, we find the

trustee in all of these cases ready to close the

administration—I believe that is a general state-

ment that I can make; there might be a case or so

in this group where there are other problems, but

generally the group of cases was selected with that

thought in mind—and to distribute under the order
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of the referee the funds entitled thereto. This is a

court function, established by the Bankruptcy Act,

and the one in which the creditors are most in-

terested. In the present cases the referees, during

the administration, had made orders confirming

sales of personal property. The questions then

arose: (1) Should a sales tax be paid to the

California State Board of Equalization upon the

said liquidation sales? and (2) What was the

amount of said tax? The trustee as aforesaid con-

tended that there was no tax. On the other hand,

during the past recent months in Los Angeles, the

California State Board of Equalization has indi-

cated through its agent and through Edward Sum-

ner of the Office of Attorney General of the State

of California, that [41] such a tax should be paid.

I was criticized before the referees as stating

that it was threatened that the trustees could be

made individually to pay this tax.

I believe the threat was almost in the same words,

if it was a threat, that Mr. Sumner made here,

and the choice of the word "threatened" I believe

is poor on my part, and I will change that to say

that there is the indication that the trustees can

be proceeded against personally.

We have pointed out that this situation prevailed

in Los Angeles, although it is common knowledge

in bankruptcy practice that the said contentions

are not being made within the United States Dis-

trict Court, Northern District of California.

I want to qualify that by "not being made in the

same manner."
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Hero is a copy of a Letter from the District Tax

Administrator, State Board of Equalization, I be-

lieve it is to Referee McGhiggan, stating it is their

policy when a trustee makes three or more sales

in liquidating the estate of the bankrupt retailer,

even though he has not continued the business it is

believed that such a series of sales is sufficient in

number and scope and character to constitute an

activity requiring the holding of a seller's permit.

But here the question is raised even on one sale,

and [42] up there there seems to be a qualification.

The Court: I think we will take a short recess.

The reporter has been going pretty steadily.

(A recess was taken.)

Mr. Laugharn: Continuing on page 7, in re-

ferring to these demands which are made on the

trustee, or possible claims against the trustee, such

demands against the trustee are most serious, espe-

cially the contention that the trustee could be held

in his individual capacity therefor.

That is a rather serious matter, and I believe

that it is rather uniform that the trustee should be

protected in this matter.

The query should be, first, is there the tax, should

it be paid, and if it should, then, of course, order

it to be paid, and not require the trustee, whose

compensation, incidentally, was fixed in 1898, to

undertake a personal responsibility in connection

with it.

I have found that is the attitude of the judges,

and that is the attitude of the referees.

The trustee herein thereupon brought the matters
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before the particular referees before whom the said

cases were pending in administration. The referees

unanimously concluded that if such a sales tax was

properly chargeable to referees' liquidation sales,

that it would be an expense of administration and

should be ordered paid in the administration. And,

further, [43] that the trustee should thus be pro-

tected in his individual capacity and that it would

be unfair and inequitable for the referee to order

the trustee to disburse the funds and close the estate

with the said continuing threat by the said taxing

authority of the collection against the trustee in his

individual capacity.

The expense of administration in bankruptcy pro-

ceedings is dealt with under Section 62, which pro-

vides, in part:—I will not read that.

While this rule is statutory, it is inherent juris-

diction given to the courts which administer the

res. In other words, the funds in the custody of

the court, whether it be an equity receivership, cor-

porate dissolution, a common fund in which many
are interested, or a bankruptcy proceeding being

within the control and jurisdiction of the court,

may be chargeable by that court with the expense

of administration thereof.

Thereupon, as aforesaid, the referee in the re-

spective cases made the said orders that in the event

the California State Board of Equalization "has or

maintains a claim or charge for sales tax because of

any sale made by the trustee or receiver in the

administration herein pursuant to Order Confirm-

ing Sale of the referee herein, and so forth, present
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and file herein its verified claim for the payment

of the said tax as expense of administration within

twenty days, [44] and so forth." And then follows

the bar order in the event the claim was not so

filed. These orders all became final. Thereupon

there was no review filed, and so forth.

I have discussed that feature of the matter.

The attention of the court is called to the recent

opinion rendered by Judge Jacob Weinberger in

this court in the matter of West Coast Cabinet

Works, Inc., Bankrupt, No. 44,249-W. In that case

the same problem confronted the trustee. Reading

from the first paragraph of the lengthy opinion

we see the similarity of the two proceedings:

"The Board of Equalization of the State of

California has petitioned to review an order

of the referee in bankruptcy permanently en-

joining the said Board from enforcing as

against the trustee or the bankrupt estate

herein any of the provisions of the California

Sales and Use Tax Law in connection with cer-

tain sales made by said trustee in bankruptcy."

The Court: In that case did the State Board

file a claim?

Mr. Laugharn: I don't believe it did. I will

show how Judge McCormick treated that situation

in the California Pea Products.

We have been at loggerheads for years. The

State Board contends the tax should be paid; the

trustee contends it [45] shouldn't be paid; and

usually the way these matters arise is by the order

to show cause that there is no tax owing. The bar
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order plan, I think, was used by Judge McCormick

in the California Pea Products.

In that case—now, this is in the case before

Judge Weinberger, and this is the one that counsel

has stated will be taken up on appeal. In that case

the referee made an order permanently enjoining

the said California State Board of Equalization

from asserting its contended sales tax against the

trustee or the bankrupt estate. The said Board

thereupon filed the conventional Petition for Re-

view and the matter came on for hearing before

Judge Weinberger resulting in his decision that the

order of the referee should be affirmed ; that the

referee had jurisdiction to issue injunction, and

that the same was proper; that the trustee had no

plain, speedy, or efficient—and he uses the word

"efficient" instead of "adequate" there—remedy

in the courts of the State of California to cause a

determination of the said matter. The case squarely

presents the question as to whether or not under

the present California statute a sales tax may be

levied upon bankruptcy liquidation sales.

The same problem was presented in the case of

California Pea Products, Inc., 37 Fed. Supp. 658;

45 ABR, New Series 393, of this court, likewise

upon almost the identical facts, [46] and it is in-

teresting to note that in that case the said Board

followed the provisions of the Bankruptcy Act in

bringing the matter before the District Court. An
order was made by Referee Ben E. Tarver at Santa

Ana that the Board be restrained from proceeding

against the said estate or L. Boteler, the trustee
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thereof, for the collection of the contended sales

tax based upon Liquidation sales made by the

trustee.

The same general situation as here.

A Petition for Review was filed to the order of

the referee and the matter came on for hearing

before Judge Paul J. McCormick of this court.

Quoting from portions of the opinion of Judge

Paul J. McCormick

:

"The referee's order and injunction are at-

tacked solely upon two grounds: (1) that said

trustee in bankruptcy, L. Boteler, was selling

on behalf of the bankrupt California Pea

Products, Inc., machinery and equipment at

retail within the contemplation of the Cali-

fornia Retail Sales Tax x\ct, and (2) that an

injunction against the State Board of Equali-

zation will not lie for the reason that the said

trustee in bankruptcy has under the California

Retail Sales Tax Act an adequate remedy at

law by paying the tax and suing to [47] re-

cover.

"Preliminarily, it is pertinent to observe

that the petition for review originally con-

tained a statement that the State Board of

Equalization had filed in this bankruptcy mat-

ter its claim for sales tax due the State of

California, and a part of the prayer of the

petitioner on review was that this court on the

review overrule any objections to said claim

of the State Board of Equalization and allow

said claim in full."
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Stopping a moment. In other words, that merely

means this, that the record came up before Judge

McCormick, and the original record appears as if

the claim had been filed, and then it appeared that

it had not, so he proceeds with the decision and

makes remedy for it.

Continuing with the opinion

:

"By interlineations appearing upon the orig-

inal petition for review, the aforesaid matters

are stricken and are therefore not now a part

of this review. It thus does not appear that

the State Board of Equalization has filed any

claim for retail sales tax or in fact for any

other tax in this bankruptcy proceeding, or

that any extension has been granted for the

filing of any such tax claims. [48]

"In view of such situation, it is unnecessary

on this review to go farther than to determine

the validity and proper scope of the injunctive

order issued by the referee. And until a claim

for taxes is filed in this bankruptcy proceeding

by the State authorities, or until a 'bar order'

is operative upon the State agency, the ques-

tion as to whether the trustee in bankruptcy

in selling tangible personal property in liquida-

tion of the bankrupt estate is a retailer and a

person obligated to comply with the provisions

of Act 8493 of the General Laws of the State

of California, is not properly before us.

"It is, however, clear from the documentary

evidence sent up with the referee's certificate

that the State Board of Equalization had deter-
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mined that the trustee was 'engaged in the

business of Belling tangible personal property,

the receipts from the retail sale of which are

subject to the sales tax,' and that such trustee

was * required by the California Retail Sales

Tax Act' to secure a permit under the Act.

Accordingly, demand was made by the State

Board for the permit fee provided in the Act,

and also that the trustee [49] fib 1 quarterly

returns in accordance with the Act under a

likelihood or implied threat of being penalized

for non-compliance with the demands of the

State Board, and possibly of being sued in the

State Court for non-payment of taxes, or at

least of encountering some interference by the

State Board in the administration of this bank-

rupt estate. The probability of such an even-

tuality justified the referee in making an

appropriate stay order. Section 2, Subdivision

(15), Chandler Act. The possession of the

property by the trustee is the court's posses-

sion, and any act interfering with the court's

power of control and disposal and done without

the court's sanction is void. Dayton v. Stanard,

241 U. S. 588, 37 Am. B. R., 259.

i 'The record shows that the trustee was not

authorized by the Bankruptcy Court to conduct

business under the permissive provisions of the

Bankruptcy Act. Section 2, Subdivision (5),

U.S.C.A. In fact, no application of any kind

was made to carry on or to conduct business.

On the contrary, all of the selling activities of
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the trustee in bankruptcy were purely liquidat-

ing functions and in no proper sense should

be considered [50] in any other category.

''The tax claims referred to in Sections

57 (n) and 64(a) may be regarded as relating

to matters and activities which have occurred

prior to the filing of the petition in bankruptcy.

The transactions upon which the State bases

its contention in this review have all taken

place after adjudication and the selection of

the trustee in bankruptcy. The claims may
therefore be considered as not strictly 'claims'

against the estate within the contemplation of

Section 57 (n) and 64(a), but rather an ex-

pense of administration provided for in Sec-

tion 62 of the Act. But the same power of

adjudicating such 'claims' is vested in the

bankruptcy court by Section 62 as in the matter

of tax claims under Sections 57 (n) and

64(a)."

Continuing Judge McCormick's opinion:

"The Supreme Court in Kalb v. Feuerstein,

308 U. S. 433, speaking of the broad and

plenary power of courts of bankruptcy said,

'The Constitution grants Congress exclusive

power to regulate bankruptcy and under this

power Congress can limit the jurisdiction which

courts, state or federal, can exercise over the

personal [51] property of a debtor who duly

invokes the bankruptcy law. '

'

'

That is the end of the quotation of that case. Now
continuing the opinion:
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"See also Arkansas Corporation Commission

v. Thompson (C. C. A., 8th Cir.), 116 Fed.

(2) 179."

Incidentally, that case went on to the Supreme

Court after Judge McCormick made that decision.

The effect of the case was, in general, that where

a quasi-judicial body had determined a tax claim,

and that was final, that the Bankruptcy Court in

that instance did not have jurisdiction.

Continuing the opinion of Judge McCormick:

"When a general reference has been made

by the judge to a referee, as in this matter, he

is, under the Chandler amendments to the

Bankruptcy Act and under new General Order

12, invested with complete jurisdiction of the

proceedings, and the referee under such refer-

ence can do everything that the district judge

can do, except certain specific powers which are

reserved to the judge, but which are immaterial

to this review or to the acts of the referee

under consideration in this matter, under the

factual situation shown by the record before

us." [52]

Citing an authority.

"We think, however, that the injunction and

order under review is too broad. Mention has

earlier been made of the modified and re-

stricted scope of this review as shown by the

interlineations on the petition for review, and

although the briefs of the attorneys seem to

assume that the record before us is sufficient



78 Calif. State Board of Equalization

and adequate to support a ruling determinative

of a specific tax claim by the state board, no

such claim has in fact been presented. There

is, therefore, no basis for an injunction which

so operates to preclude the state board from

presenting and filing a claim and having the

same heard, considered and allowed or rejected

by the referee as the situation may warrant.

"Section 2(15) of the Bankruptcy Act em-

powered the referee to 'make such orders, issue

such process, and enter such judgments—as

may be necessary for the enforcement of the

provisions of this title
;
provided, however, that

an injmiction to restrain a court may be issued

by the judge only.' This statute, as well as

General Order 12, effective February 13, 1939,

is a rule of procedure relating to [53] the

remedy, and is applicable to this bankruptcy

matter and, particularly, to the injunction

herein which was issued March 22, 1940. And
in arriving at the extent of power that is con-

ferred upon the referee by section 2(15), the

concluding clause of the subsection is a clear

investiture in the referee under a general ref-

erence to issue all injunctions in the course of

the bankruptcy proceeding necessary to pre-

vent the defeat or impairment of his jurisdic-

tion except that only a judge can enjoin a

court. It would have been a simple matter

for Congress to have made the prohibition

against the referee's power to issue injunctions

general if such had been the legislative intent.
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As no such intent appears but, on the contrary,

only a single specific prohibition being shown,

the referee is in all other instances vested with

plenary judicial power to issue stay orders

when acting under a general reference. See

Collier on Bankruptcy," and so forth.

"We conclude by holding that the findings,

injunction and order of the referee, dated

March 22, 1940, are modified as follows: [54]

The State Board of Equalization of the State

of California, its officers, agents, employees and

attorneys are, and each of them is, enjoined

and restrained from in any manner enforcing

or attempting to enforce any claim, tax, as-

sessment, collection, penalties or sanctions pro-

vided in or pursuant to Act 8493 of the General

Laws of the State of California against the

estate of California Pea Products, Inc., a cor-

poration, bankrupt, or against the trustee

thereof"

And this is rather important, because Judge Me-

Cormick injected this himself:

"or against L. Boteler personally, or against

any property of said bankrupt, or of L. Bote-

ler, or from in any manner interfering with

the administration of this estate, without

prejudice, however, to the presentation and

filing of any claim for taxes by the State Board

of Equalization of the State of California, its

accredited and authorized officer, agents or at-

torneys, within the time allowed by law, and

to having such claim considered by the referee
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and its legality and validity determined by him,

or without prejudice to a 'bar order' of the

referee." [55]

The Court: What do you mean by "within the

time allowed by law'"?

Mr. Laugharn: I was going to explain that.

The time allowed by law, I believe Judge McCor-

miek meant in this case was before the estate is

closed. And I will cite a Ninth Circuit case that

wuth knowledge of the pending administration there

is an estoppel against the filing of a claim if they

do not come forward within the time.

The Court: Well, that would seem logical.

Mr. Laugharn: Also, I want to call attention

to the last words here "or without prejudice to a

'bar order' " and I will discuss the bar order

theory.

That concludes the quotation from Judge Mc-

Cormick's opinion.

It is apparent that there are two ways by which

the problem can be presented before the referee:

(1) upon the theory of a direct restraining order

by the referee, and (2) upon the so-called order to

file claims and "bar order," as in the matter now
before the court. In the first instance, as in the

California Pea Products and West Coast Cabinet

Works, Inc., bankruptcy estates the restraining

order was issued by the referee. In the present

proceeding the trustee was willing to stand upon

the "bar order," relying upon the case of the Ninth

Circuit, McColgan v. Maier Brewing Company,

March 10, 1943, 134 Fed. (2d) 385, which held
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that [f)(i] the failure to present known claims in

bankruptcy proceedings necessarily results in their

preclusion. In this matter California corporation

franchise taxes accruing as a consequence of opera-

tion of a corporation by receiver after filing of an

involuntary petition in bankruptcy were not prov-

able debts owing by corporation itself, but were

expenses of administration, and liability of the

estate therefor was dependent upon their being re-

ported and their payment directed by court order.

The opinion of the Ninth Circuit reeites:

"The taxes accruing as a consequence of the

operation of the business by the receivers were

expenses of administration."

Citing a lot of authorities.

"They were not provable debts owing by the

corporation itself, but were obligations of the

receivership. In respect of the payment of ad-

ministrative expenses, the statute, 11 U.S.C.A.,

Section 102, subdivision a, provides that unless

other provisions for their payment are made
they shall be 'reported in detail, under oath,

and examined and approved or disapproved by

the court.
' '

'

I would like to stop there, because the court asked

that question a few7 moments ago, Reported by

whom? [57]

I believe the statute means reported by the

trustee. But the trustee would be reporting a nega-

tive here, in other words, he would be reporting

there was not a tax payable and therefore he would
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not put it in, and consequently this covers the ad-

mitted expenses.

There must, obviously, be a way to bring before

the court for consideration those expenses which the

trustee claims are not expenses and someone claims

that they are, because the trustee is not a judicial

officer, he can't determine those matters. Many times

he contends he shouldn't pay certain bills, and the

referee says, "Yes, you should," and orders them

paid.

The Court: Isn't the statute broad enough to

interpret that "reported" would mean to apply even

to the person who claims them?

Mr. Laugharn: I think so.

The Court: The statute provides for a method

of hearing, it provides for reporting in detail under

oath, an examination and approval or disapproval

by the court, and if approved they shall be paid.

Tbere is a statute that complies with due process

to provide a determination as to whether or not

a claim shall be paid.

Mr. Laugharn: I believe that interpretation is

possible and logical. I am not sure that the section

was cast entirely along that line, but I see no reason

why that interpretation [58] couldn't be put on it.

Then, continuing the Ninth Circuit opinion:

" 'If approved, they shall be paid or allowed

out of the estates in which they were incurred.'

No other provision was made for the payment

of these expenses. Thus the liability of the

estate was dependent upon their being reported

and their payment directed by court order.
'

'
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The Ninth Circuit also passed upon the question

as to whether <>r not the trustee in bankruptcy

should pay sales tax in the ease of State I5o;trd of

Equalization of State of California v. Boteler. That

is known as the David Standard Bread Company

matter, L31 Fed. (2d) 386, November 10, L942:

"The trustee filed with the referee in bank-

puptcy a petition for an order restraining the

Board of Equalization from attempting to

collect this tax."

I would like to stop right there. I determined in

going over this and trying to chart this course, that

that was a little too peremptory, that the first order

should be to the State "If you have a tax claim,

file it," and then the next step, of course, would be

determination as to whether or not there was legally

a tax owing. I thought that was the best way to set

the record up. I felt that the original restraining

order, where there is no tax, there is nothing [59]

before the court, would not be conducive to a good

record if we went on up to the District Court or

on to the Ninth Circuit, and, therefore, that course

as followed in David Standard Bread Company, was
not followed.

Incidentally, Mr. Tobin, my associate, spent many
hours on this David Standard Bread Company mat-

ter, taking it up through the referee, the District

Court, and to the Nintli Circuit, and I had asked
him to be present if the court wanted any personal

information on it. While I followed the case, I did
not participate in it.
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Under the subject of "Bar Orders," Remington

on Bankruptcy, Volume 2, Section 798, in discussing

"bar orders" states:

"Prior to June 22, 1938, there was no pro-

vision in the Act making it obligatory for the

United States, the states and subdivision thereof

to file proofs of claim. Accordingly, a practice

arose of entering bar orders fixing a time within

which the claims of governments should be filed.

The 'bar order' technique in respect to tax

claims was a natural development. It was de-

signed to accomplish two objects, to remedy

two weaknesses evident in the application of the

general rule that the United States was entitled

to file its claim for taxes at any time during

the pendency [60] of a bankruptcy proceeding

and before distribution of the estate. It was

developed, first, to permit an uninterrupted

exxjeditious administration of a bankrupt's

estate, and, second, to protect the trustee of such

estate from liability to tax claimants in dis-

tributing assets in the course of his administra-

tion thereof. The technique is an extension of

the policy followed in equity receiverships and

has been considered in much detail in the second

circuit. In re Swan, 82 Fed. (2d) 160.

"In determining the legality and priority of

tax claims, the Bankruptcy Act is paramount

over other federal and state statutes. The bank-

ruptcy court makes an independent determina-

tion of the validity of taxes in order to deter-

mine to what extent proofs for taxes should be
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allowed. It is not bound by the determination

of administrative boa ids."

I have just finished reading from Remington.

That last statement should be qualified by cases

which have been determined since the text was

written in Remington. There is an extension of the

theory that where there is the prior determination,

as in the Arkansas case, or where there is the right

to have the matter determined by a taxing board,

to fix the [61] amount of the tax, and that is not

followed, that the bankruptcy court may be barred.

I make that statement not because it is important

here, but that the text is not full and correct.

We believe we have fully answered the question

as to jurisdiction. We are attempting to clearly

keep in mind the distinction between the question of

jurisdiction and the question of law as to whether

or not a tax is properly chargeable and accordingly

should be paid. The decisions cited herein in this

circuit clearly establish the jurisdictional question.

Therefore, we believe we have fully answered points

I, II and III.

We are not in dispute as to point IV—bankruptcy

proceedings are proceedings in rem. As set forth

hereinabove the trustee herein relied upon the power

of the bankruptcy court to require the said claims

be filed or barred. The order made ex parte, in the

first instance, was challenged upon Motion to Vacate,

and upon the hearing the Motion was dismissed and
further and additional time granted for the riling

of the claim. We believe this adequately disposes

of points V, VI, VII, VIII and IX.
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In answer to points X, XI, XII and XIII we
rely upon the opinion of Judge Weinberger in the

case of West Coast Cabinet Works, Inc., Bankrupt,

referred to hereinabove and particularly pages 67

and 68 thereof—incidentally, that is [62] not a typo-

graphical error, not only 67 and 68 pages, but there

are about 30 pages of the authorities, it is a very

lengthy opinion—wherein he sets forth the reason

why in his opinion there is no plain, adequate or

speedy remedy for the trustee other than before the

Bankruptcy Court.

In answer to point XIV, that there is no provision

in the Bankruptcy Act authorizing a Bankruptcy

Court to require the filing of claims for administra-

tive tax liability, we refer to Judge McCormick's

comments thereon in the Matter of California Pea

Products case.

In answer to points XV, XVI, XVII, XVIII and

XIX, that the court does not have jurisdiction to

stay proceedings against the trustee in their in-

dividual capacity, we likewise rely upon Judge Mc-
Cormick's opinion in the case last above cited.

We understand that it is the intention of the

California State Board of Equalization to appeal

from the decision of Judge Weinberger in the West
Coast Cabinet Works, Inc., case. It seems to us,

when the Ninth Circuit again speaks on the instant

subject-matter, that it will follow its prior decision

of 1942 in the Matter of Davis Standard Bread
Company, and until that time bankruptcy adminis-

tration and distribution of funds to creditors will

come to a standstill if the California State Board
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of Equalization persists in its present position, that

it can and will attempt to hold trustees [6!5] per-

sonally liable in their individual capacity after they

have disbursed all funds under the Order of the

Bankruptcy Court.

In closing, the trustee again calls attention to the

form and effect of the present Order of the Referee,

to wit: they directed that the State Board, if it has

or maintains a claim, that same be presented in the

pending administration and that if it does not do so

that it be barred. Accordingly, this will permit the

closing of the estate. If it does file a claim, the

trustee will then proceed with the laborious and

expensive steps of objecting to each claim in each

estate, and assuming there is the review therefrom

as in the case of Davis Standard Bread Company,

California Pea Products and West Coast Cabinet

AVorks, Inc., bankruptcy administration will have to

bear the terrific burden until a final solution is

arrived at.

It is respectfully submitted that the present

motion now before the judge to declare the Order

of the Referee void and to strike them from the

record in each of the said cases should be denied.

If the motion is so denied, the trustee will then

meet the issue in the following practical manner:

(1) if any claim is so filed, a hearing will be had

thereon before the referee as to its allowability: (2)

if no such claim is so filed, then the trustee will pro-

ceed with the administration [64] and distribution

of the said bankruptcy estate.

I might add, further, that I have given the opinion
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to the trustees that I represent that the trustees

may do so with impunity, relying on the decisions I

have cited, and particularly the estoppel procedures

of McColgan v. Maier Brewing.

The Court: Mr. Sumner, let me ask you this:

Your motion is essentially one raising a question of

jurisdiction, and your main point is that the State

of California has not consented to be sued or to be

bound b}^ any injunction I

Mr. Sumner: That's right.

The Court: Has not come into a proceeding

where an injunction might be issued against them'?

Mr. Sumner: Yes.

The Court : If your contention is good, how could

a bankruptcy court ever clean up these estates?

Here is a bankruptcy court that wants to clean up

some estates, the State Board of Equalization is

standing off to one side making a bunch of noises,

"Maybe we have got some claims and maybe we

haven't," but they haven't filed them in the bank-

ruptcy proceedings. Unless a bankruptcy court

adopted some summary method of saying, '

' Come in

and file your claims or forget about them," how
could those estates be cleaned up? You could stand

off and wait the entire period of the [65] statute,

whatever time the statute gives you, before asserting

your claim to taxes.

Mr. Sumner : The answer to that is simply this

:

I think there is no basis whatsoever for anyone even

intimating that the Board of Equalization wouldn't

forthwith, I mean within days, get an auditor out

there as fast as they could. It might take two days.
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If any trustee called up and said, "We want to

know [f you have any claim against tins bankrupt

estate," I don't think

The Court: That is what they did when they sent

that order to show cause.

Mr. Sumner: It covers a lot more ground.

As a practical matter, your Honor, there is no

problem as to claims against the estate. That is why

these orders are void. That is one of the funda-

mental arguments.

The Court: You didn't take offense at the lan-

guage of the order? You wouldn't have felt better,

would you, if it would have been a nice letter say-

ing, "Mr. Bonelli, will you kindly, please, at your

convenience, and if you are so inclined, file your

claims in these proceedings"? You don't take this

position just because it was framed in the way of an

order to show cause ?

Mr. Sumner: May I say this, your Honor? If

they had obtained orders from the referee saying,

very simply, "Come forward and assert any liability

you have by following the [66] process that you have

been following for years, within 20 days, or be

barred," even though I think it is improper, even

though the Board thinks it is improper, even though

we disagree entirely with that procedure, we would

be happy for the referees to make that type of order

in every case.

The Court : If you make that admission in your
brief in the Circuit, and should this motion be ruled

on adversely to you, you will be out of court, because

that is exact! v what this order did.
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Mr. Sumner: That is exactly where I disagree,

your Honor, because—unfortunately, we have again

gotten into the tax question here, which should not

be here. One thing that I think Mr. Laugharn over-

looked in his presentation is this : When we say the

trustee might be individually liable, we are not talk-

ing about secondary liability. I think it would be

unconscionable for the State to refuse to file a claim

in a bankruptcy proceeding, and then sit back and

then proceed against a trustee because he didn't pay

a claim out of the estate.

That is not what the State is after. We are not

trying to harass these people. All we are aware of

is the fact that Revised Title 28 sets forth the juris-

diction of the District Court. It says specifically

in Section 1341:

"The District Courts shall not enjoin, suspend

or restrain the assessment, levy or [67] col-

lection of any tax under State law where a plain,

speedy and efficient remedy may be had in the

courts of such State.
'

'

As far as the trustee is concerned, that applies

squarely.

Also 2281 which clearly provides, if they argue

it is unconstitutional in its application, they have

to get a three-judge court to rule on it.

The Court: I will take the matter under sub-

mission and read some of these cases.

Here is my tentative view on it : The Constitution

of the United States itself provides for bank-

ruptcy

Mr. Sumner: That is correct.
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The Court: so we have the Congress of the

United States legislating on a matter contained in

the Constitution. You have a little different kind of

a statute than you have in many cases. Here you

have a statute of Congress which wipes out a man's

liability, it abrogates the right of contract, if you

want to put it that way, and here are bankruptcy

courts set up in an orderly manner to transact the

business of the government under this particular

phase.

It seems to me that, first of all, there would be a

sound doctrine of laches, that if the Board didn't

come in and file claims within a reasonable period

of time, they couldn't come in later and assert them

in one of these bankruptcy proceedings. [68]

I think that probably would be good law. Cer-

tainly, when the bankruptcy court lays out some

procedure to expeditiously handle its business, I

don't think the State can stand off to one side and

say, "We can't be sued, you can't bind us with a

stay order."

The only point that is really involved, the only

reason that I am taking this under submission, is

this question as to whether or not by issuing this

bar order, whether that is the equivalent of suing

the State without its permission.

You don't have to cite any authority on the right

of the sovereign not to be sued without its per-

mission. That is true both on the federal and state

side. But I don't see that this bar order is the

equivalent of that. It is true there is an injunction

issued, but it is an injunction issued by the Bank-
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ruptcy Court pursuant to its powers as a court to

expeditiously carry on its business.

Certainly Congress didn't have to outline b}^

statute everything that the Bankruptcy Courts had

to do. There were certain general powers given, and

it seems to me within the general powers given these

Bankruptcy Courts would have the power to see to

it that they expeditiously disposed of their cases.

Then, furthermore, you have to view this thing

in the light of realities. Here is a court set up deal-

ing with people who have suffered financial reverses,

have gone [69] bankrupt, leaving a bunch of debts

due creditors. The primary purpose of a Bank-

ruptcy Court is to, No. 1, relieve that man of his

obligations, and, 2, take what assets he has got and

pay them to his creditors. And it should do that as

promptly and expeditiously as possible.

Mr. Sumner: That is right.

The Court: If you are going to permit a situa-

tion where a State Board can say, "We have a

tax claim but we can't be sued, you have got to

come over to the State Court and adjudicate this

thing if you want it adjudicated, you can't even fix

a time limit within which we must present our

claim," if you analyze your position you are going

that far

Mr. Sumner : We are not trying to.

The Court : But you are, you are taking the posi-

tion that the Bankruptcy Court cannot even set a

time limit. If that were possible, that sort of thing,

you would be disrupting the entire theory behind

the bankruptcy law.
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As I say, the theory is to sec that this is done

expeditiously, that the man is discharged of his

debts, and what money there is paid to these credi-

tors who have suffered a big loss, as well as the

bankrupt. It seems to me only common sense that

the court should have a right to limit the time within

which those claims be filed.

To my mind law essentially should be a matter of

common sense. It is true occasionally you have

statutes and rules [70] you have to follow, but on

the whole the purpose of the legislature has been to

set up common sense procedures, and the purpose

of judges should be to follow common sense pro-

cedures. It seems to me almost just as clear as day

and night that that court should have the right to

say, "Bring your claims in by a certain hour or

forget about them."

If you don't come in within that time, whether

you have lost out under the theory of laches, or

whether you have lost out under the theory that the

court can make a valid bar order that carries an

injunction with it, which is not the same as suing

the State, or whether it can be justified on the differ-

ence of here the State is not being subjected to

any liability, but it is merely being prevented from
at a later date coming in and asserting a claim—

I

don't know what ground some Appellate Court

might put it on—but I would wager a good month's

pay right now that Appellate Courts on one or more
of those grounds would uphold the bar order pro-

ceeding against the State Board of Equalization.

Mr. Sumner: What if in one of these matters
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the State Board of Equalization in connection with

one of these matters would have a claim against the

trustee individually, but not against that particular

estate, if these orders are permitted to stand, it

would mean that even though the Board of Equaliza-

tion has no claim against this estate, even though

there is no [71] claim against this estate, even

though there is no provision in the Act for the filing

of claims, it would have to come in and file a claim

against the estate, which it doesn't assert, or be

forever enjoined against proceeding against the in-

dividual on the individual basis, which it does

assert.

I would appreciate it, your Honor, if we were per-

mitted to file a brief to really outline this matter

and the consequences which follow.

As I indicated below, it will be my advice to the

Board of Equalization not to file verified claims

until I can find some authority for it, and I do not

believe—as a matter of fact, I wish your Honor
would read that California Pea Products case, be-

cause I think Judge McCormick realized that you

don't file claims for administrative expenses. But
I have indicated to the referees that I was going to

advise the Board of Equalization not to file verified

claims.

Let's assume that they don't, and let's assume that

individual liability does exist and suit to collect it,

if brought, would be in the name of the People of

the State of California, if our motion to dismiss this

is denied, would it mean that the People of the State

of California could be held in contempt, or its coun-
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sel, for bringing an action in the name of the People

of the State of California to collect taxes under the

State taxing statute against an individual in his in-

dividual capacity? I just don't comprehend it. [72]

The Court: If your argument for individual

liability were sound, you might have a point. I don't

think it is sound. If there is a tax due, you have it

narrowed down now to a tax on sales in liquidation,

there is no question before us now of a tax when

the man is operating the business, in these cases it

is solely a question of a tax on liquidation sales,

isn't that true?

Mr. Sumner: That is not true, because we have

one man who has been working in 30 cases, we have

one man who is regularly engaged in doing a certain

activity. You can't just chop this out. This is not

the Weinberger decision case.

The Court: But these things he is doing are all

liquidation sales?

Mr. Sumner : That's right, in any particular case.

The Court: Since they are liquidation sales, if

there is a tax due it is an expense of the adminis-

tration. You raise a theory that one or two sales

might not subject him to the tax, but when he en-

gages in 15 or 30 sales he, in substance, is engaging

in an occupation and therefore there is a tax due.

Mr. Sumner : It may be.

The Court: But from the standpoint of the

Bankruptcy Court, it is not looking at his occupa-

tion, it is looking at each bankruptcy. [73]

The trustee sold some property through liquida-

tion, a tax is asserted; there is no doubt in my mind,
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not the slightest doubt, that a Federal Court would

hold that that was a tax payable out of the admin-

istration of the estate, if it was established, because

this court could not go into this question of how

many different sales he was engaging in, they

wouldn't all be before the court at one time, the

court would have each individual one before it. You
might try to assert that there was a personal tax,

but if you succeeded in fastening the tax on the

trustee, it would be a tax because he engaged in a

liquidation sale at a bankruptcy, and I am confident

that any District Court would hold that it was pay-

able out of the expenses of administration.

The difficulty would be, on your theory, that you

could assert this right later on, the trustee would

then be in a very bad position, because he has no

funds to pay the tax with, and the court might say,

"That is an expense of your administration," but

where would he have any funds to pay it with ? He
might wind up having to pay it personally. It would

certainly be an unfair situation.

I don't see that we can approach this on the

ground that this is a personal tax.

Mr. Sumner: Your Honor, if I may just make
one other point. I don't want to keep the court after

the lunch hour. I see we are after 12:00. If you

take a hypothetical [74] situation it will demonstrate

how erroneous these orders are.

It may be, for example, a trustee, John Jones,

handles a whole series of cases. In case No. 1 he

makes one liquidating sale. As a trustee in his

fiduciary capacity by one liquidating sale he may
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not be liable for a tax, because il mighl possibly be

.-in occasional sale. However, if you have an in-

dividual who bas made one hundred sales during

thai same year of half a million dollars worth of

personal property, it may be thai thai individual

sale mighl be taken into accounl in the computation

of his individual liability. Under these orders they

don'1 just treat these cases individually, as Judge

Weinberger did. Ef they had gotten orders in all

these thirty eases along that theory, where they say

in this individual estate the trustee isn't liable

under Judge Weinberger's decision, he wouldn't be.

But this isn't what this is. I would appreciate the

opportunity of pointing out

The Court : Has Mr. Bonelli passed on this mat-

ter personally %

Mr. Sumner: No, he hasn't.

The Court : You know, he is a pretty fair lawyer,

and he has a pretty good head. I had some matters

with him when I was United States Attorney, and

I would be interested to suggest that Mr. Bonelli

pass on this matter personally. [75]

Mr. Sumner: He was sued very recently in the

State Court where a plaintiff tried to do substan-

tially what Mr. Laugharn is trying to do, and if you

will bear with me just another minute I will direct

your attention to that case. Casey v. Bonelli, et al.

It was decided by D. C. A. in the First District,

August 5, 1949. It was an action by George W.
Casey v. William G. Bonelli, and others, as members
of the State Board of Equalization, for declaratory

judgment that defendants have no claim which can
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be asserted for Sales and Use Tax against a dis-

solved corporation of which he had been president;

and that plaintiff be instructed that he is not re-

quired to defend and object to the determination

of the Board that the corporation was liable for

Sales and Use Tax, and for general relief. From
an adverse judgment the plaintiff appeals and the

judgment was affirmed. Dooling wrote the opinion.

What the court said is very interesting:

"Under Section 6931, Revenue and Taxation

Code, no injunction, writ of mandate or other

legal or equitable process shall issue to prevent

or enjoin the collection of any sales or use tax.

The decisions are explicit that this and similar

provisions prevent the resort to a declaratory

judgment to determine that such tax should not

be collected. * * * [76]
'

' The allegation of the complaint quoted above

makes it clear that plaintiff is seeking a judicial

determination that he is under no fiduciary duty

to take the steps provided for in Section 6561

and 6562, Revenue and Taxation Code, based on

a further adjudication that 'any judgment ob-

tained by the defendant against said dissolved

corporation would be void.'

"Appellant argues that the question is not

one of tax law but of corporate law,"

Here it is argued it is bankruptcy law.

"and that the adjudication is necessary for his

protection."
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Listen to this:

"However rationalized the fact cannot be dis-

guised that appellant seeks a binding adjudica-

tion against the Board of Equalization and its

members that he need take no steps because the

tax cannot be legally collected from the dis-

solved corporation. Faced by such an adjudica-

tion respondents would be effectively barred

from collecting the tax."

And they affirmed the judgment of the lower court.

The Court: Don't you distinguish, Mr. Sumner,

between an individual and a set of bankruptcy courts

set up under the [77] Constitution of the United

States?

Mr. Sumner: That is why I said, to begin with,

if these orders were restricted entirely to claims

against a trustee in his fiduciary capacity, as an

expense of administration, why, even though we

think the orders are out of line as a practical matter,

fine.

The Court: I wouldn't have much trouble, as a

judge, in finding there was a distinction between

the application of a statute like that to an individual

that would require him to come in and pay his claim

and would not be a burden on the State Board, and

on the other hand, taking a different application

when that particular agency came into conflict with

a court system set up under the Constitution with

the power to abrogate the right of contract and

wipe out debts, and so forth. It seems to me they

are two different things entirely.

Mr. Laugharn.
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Mr. Laugharn : Could I just have one moment of

rebuttal *?

The Court: Yes.

Mr. Laugharn : I overlooked something. Counsel

has brought it out, but I don't believe the court got

the full effect of it.

There has been nothing said today that hasn't

been fully said one hundred times before in these

same matters, [78] other than the more recent cases.

There is one thought, however—I must qualify

that—and this to my mind is the most novel idea

ever asserted in connection with statutory interpre-

tation. The statute said, 124a—that was the case

when Congress came in and said that it wasn't

right to let its officer run a competing business with

a business across the street without taxes, so it

said there shall be the same taxes.

That section is the basis for this ingenious argu-

ment which was just touched on recently by Mr.

Sumner, and was more elaborately before the

referees, that "if a man is a trustee in more than

one bankrupt estate, he is running the business as a

trustee in bankruptcy, and therefore we may sue

him, we don't know, we may sue him because of

that."

This shows the peculiarity of it. Each bankrupt

estate stands on its own feet, each trustee is a

separate individual from the trustee in the other

case, whether he is the same trustee or not; in fact,

sometimes he sues himself, literally, where there

are three bankrupts within one, the partnership

theory. Just several ideas: the trustee's statutory
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fee, if T can figure it mentally, is $1,140, that is

what he works For—it takes him usually a year—in

a $100,000 estate. So he is going to be taxed $3,000

for that. He is going to pay that out of his fee, and

the rest out of his pocket. [79]

And as far as that argument of Mr. Sunnier is

concerned, that there is that lingering threat in con-

nection with that, to my mind it is so futile that I

didn't take the time to answer. Mr. Sumner sees fit

to indicate that that is one of the matters that he

has in the back of his mind. I will tell him this, I

will congratulate him, it is the first time in treating

this problem with at least ten of his predecessors

that the point has ever been raised. It is the first

time it has ever been considered before the referees,

or at least presented to them, that the trustee is

operating a business and in effect pays an oper-

ational tax or Mr. Sumner may sue him for such a

tax, which will in many cases exceed his statutory

fee.

The Court: Do you want to file a brief, Mr.

Sumner ?

Mr. Sumner : I would like to, your Honor. I be-

lieve the question is important enough, because, as I

say, more than thirty of these orders are concerned.

There were a few that slipped by me that I didn't

have a chance to include, they were issued in about

ten days, and I imagine there will be hundreds. It

might be to everybody's advantage to fully brief

it at this stage of the game. If I could have two

weeks or so. I have a petition for certiorari in the
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Supreme Court that should be filed. If I could have

a month, I would appreciate it.

The Court: What would be the effect of any

lengthy [80] delay in this matter?

Mr. Laugharn: It would be quite embarrassing

to the third floor. It will hold up many bankrupt

estates. This has been a log jam that we held up

on until we had Judge Weinberger's decision.

I don 't want to stop Mr. Sumner from doing what

he thinks is his duty to his client, but I don 't believe

that there are any other cases, or any other theories

that haven't been discussed here. These same mat-

ters came up before Judge McCormick. It was his

own suggestion to put in his order the protection

for the trustee. Mr. Tobin handled this Davis Stand-

ard Bread case and during the recess he went out

and got this decision, because he said he remembered

the language by Judge Harrison when this point

was dicussed. If the court cares for that citation,

it is 46 Fed. Supp. 841, a comparatively recent case.

That is the matter that went up on to the Ninth Cir-

cuit, and there is language there that is entitled to

consideration, particularly when he says

:

"Certainly the Bankruptcy Courts do not

have to seek permission from the State of

California in order to function in this State,"

and so forth.

The Court : He is thinking along my line, except

he expresses it a little more vigorously.

Mr. Sumner, I will give you until Friday, the 29th

of this [81] month, that is Friday of this week, to

file any additional authorities or any additional
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points that you want to file. Yon don't have to copy

at length from cases, and if yon have any addi-

tional theories, you can set them forth in a sketchy

style.

Mr. Sumner: I appreciate that.

The Court: But I will give you a few days to

see what you want to file, if you do. If you do file

something, and if you want to answer it

Mr. Laugharn: If the court please, I can phone

the court's clerk the same day that I get the brief

whether or not I will file it, and if I do file a reply,

if I can have two days to do it, I will get it in.

Mr. Sumner: Will the court also make its order

staying this until it makes its decision?

Mr. Laugharn : That is not the statutory way to

approach a review, if you are approaching it.

Mr. Sumner: I am not approaching it from a

review point, but staying the period which is run-

ning under the orders we are trying to set aside.

Mr. Laugharn: We will stipulate, if the court

please, that 20 days be given to the State Board of

Equalization to so file its claim with the referee in

these respective estates from the date the court signs

an order. I know the referees want to have it on that

basis. [82]

The Court : From the date I file a formal order ?

Mr. Laugharn: Yes.

The Court : Not from the time I make a decision,

but from the date I make a formal order?

Mr. Sumner: That is, assuming, of course, that

my motion is denied.

The Court: Yes. Thank you. [83]
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Certificate

I hereby certify that I am a duly appointed, quali-

fied and acting official court reporter of the United

States District Court for the Southern District of

California.

I further certify that the foregoing is a true and

correct transcript of the proceedings had in the

above entitled cause on the date or dates specified

therein, and that said transcript is a true and correct

transcription of my stenographic notes.

Dated at Los Angeles, California, this 6th day of

October, A.D. 1950.

/s/ SAMUEL GOLDSTEIN,
Official Reporter.

[Endorsed] : Filed March 20, 1951.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Califor-

nia, do hereby certify that the foregoing six pages

are the original Notice of Appeal and Designation

of Record on Appeal in the above-entitled causes

which, together with the record before this court

and transmitted to the United States Court of

Appeals for the Ninth Circuit in support of Petition

for Writ of Prohibition or Other Appropriate Writ
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in People of the State of California vs. United

States District Court for the Southern District of

California, Central Division el al., and numbered

12740 in said court constitute the record on appeal

to the United States Court of Appeals for the Ninth

Circuit.

Witness my hand and the seal of said District

Court this 11th day of December, A.D. 1950.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ THEODORE HOCKE,
Chief Deputy.

[Endorsed]: No. 12760. United States Court of

Appeals for the Ninth Circuit. California State

Board of Equalization, Appellant, vs. Paul W.
Sampsell, Trustee in Bankruptcy of the Estates of

Twenty-Nine Palms Air Academy, et al., Appellee.

Transcript of Record. Appeal from the United

States District Court for the Southern District of

California, Central Division.

Filed March 22, 1951.

PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for the

Ninth Circuit.
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At a Stated Term, to wit : The October Term 1950,

of the United States Court of Appeals for the Ninth

Circuit, held in the Court Room thereof, in the City

and County of San Francisco, in the State of Cali-

fornia, on Friday the fifteenth day of December in

the year of our Lord one thousand nine hundred

and fifty.

Present : Honorable Albert Lee Stephens,

Circuit Judge, Presiding,

Honorable William Healy, Circuit Judge,

Honorable Homer T. Bone, Circuit Judge.

No. 12760

In the Matter of the Petition of

CALIFORNIA STATE BOARD OR EQUALIZA-
TION for Allowance of Appeal Under Section

25(a) of the Bankruptcy Act

ORDER ALLOWING APPEAL

Upon consideration of the petition of California

State Board of Equalization for allowance of an

appeal under section 24(a) of the Bankruptcy Act,

and good cause therefor appearing,

It Is Ordered that an appeal be allowed to Cali-

fornia State Board of Equalization from the orders

of the United States District Court for the Southern

District of California entered Nov. 2, 1950, denying

motion to vacate, set aside and dismiss certain orders

made by Referees in Bankruptcy entitled Order
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and Order to Show cause re claim for Sales Tax

in the following bankruptcy estate matters:

Twenty-Nine Palms Air Academy

Shanahan Bros. Inc.

.Tack Dean

North American Skyline

Irene V. Burke

llamill Jones Corporation

Radiaphone Corporation

George B. McCabe

Ed Salvatierra

Curtis and Miriam Straub, etc.

Juvenile Products of Pasadena

Great Western Biscuit Co.

David Shapiro

Mical, Inc.

Phil Domecus

E. W. E. Mill & Lumber Co.

Eagle Air Freight

Sarah Payton

Norman D. Kessler, etc.

Raymond Charles Woernel

City Transfer & Storage Co.

Fashion Bootery, etc.

Perry B. Staver

Arcadia Furniture & Mfg. Co.

Kathryn Theroff

.Model Packing Co. of Calif.

Thomascolor Incorporated

Vermont Market, etc.

Irving A. Peskin
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Joseph F. Shovlin.

OK [Initialed] S, W.H., and B.

In the United States Court of Appeals

for the Ninth Circuit

No. 12760

CALIFORNIA STATE BOARD OF EQUALIZA-
TION,

Appellant,

vs.

PAUL W. SAMPSELL, Trustee in Bankruptcy of

the Estates of TWENTY-NINE PALMS AIR
ACADEMY, et al., Bankrupts,

Appellee.

STATEMENT OF POINTS UPON WHICH
APPELLANT INTENDS TO RELY

Appellant, California State Board of Equaliza-

tion, intends to rely on appeal on the following

points

:

1. The proceedings below amounted to suits

against the State of California without its consent,

in violation of the constitutional principle barring

such suits, and even without colorable compliance

with Rules 3 and 4 of the Federal Rules of Civil

Procedure.

2. The Referees in Bankruptcy do not have juris-
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diction to enjoin a stale taxing agency from enforce-

ment of a valid state taxing statute where a plain,

speedy and efficient remedy may be had in the courts

of such state, nor do Federal District Courts as a

whole have jurisdiction to so enjoin a state taxing-

agency.

3. Appellee made no showing whatsoever below

of actual or threatened injury to any of the above-

entitled estates or of any actual or threatened im-

proper action on part of appellant to justify the

issuance of thirty (30) injunctions against appellant.

4. Neither appellant nor Mr. Sampsell in his in-

dividual capacity was a party to any of the bank-

ruptcy proceedings below involving the above-

entitled bankrupt estates.

5. Neither the Referees in Bankruptcy nor the

District Court below had jurisdiction to make any

determination regarding Mr. Sampsell's individual

tax liability to appellant.

6. The Bankruptcy Act does not contemplate nor

authorize the filing of verified proofs of claim for

administrative expense items.

7. The Referees and the District Judge below

failed to give any consideration to the fact, as evi-

denced by the thirty (30) above-entitled bankruptcy

proceedings, that Mr. Sampsell was regularly en-

gaged in the business of acting as trustee in bank-

ruptcy of numerous bankrupt estates and in the

course of that activity regularly engaged in the
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business of selling tangible personal property at

retail in the State of California.

Dated March 30, 1951.

EDMUND G. BROWN,
Attorney General,

JAMES E. SABINE,
Deputy Attorney General,

/s/ EDWARD SUMNER,
Deputy Attorney General,

Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed April 2, 1951.
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[Title of Court of Appeals and Causes.]

APPELLANT'S DESIGNATION OF RECORD
TO BE PRINTED

Appellant, California State Board of Equaliza-

tion, hereby designates the entire record and all of

the proceedings, including Reporter's Transcript,

certified to the Clerk by the Clerk of the District

Court in connection with the within appeal as ma-

terial to the consideration of the appeal, and appel-

lant hereby requests that the entire record and all

the proceedings be printed.

Dated March 30, 1951.

EDMUND G. BROWN,
Attorney General,

JAMES E. SABINE,
Deputy Attorney General,

/s/ EDWARD SUMNER,
Deputy Attorney General, Attorneys for Appellant

California State Board of Equalization.

Affidavit of Service by Mail attached.

[Endorsed] : Filed April 2, 1951.
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No. 12760

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

California State Board of Equalization,

Appellant,

vs.

Paul W. Sampsell, Trustee in Bankruptcy of the Estate

of Twenty-Nine Palms Air Academy, et al.,

Appellee.

APPELLANT'S OPENING BRIEF.

I.

Preliminary Jurisdictional Statement.

The within appeal is taken pursuant to Order of this

Court [Tr. 106-108] upon appellant's petition under

Section 24(a) of the Bankruptcy Act, 11 U. S. C, Sec-

tion 47(a), for the allowance of an appeal from an

Order [Tr. 23-29] of the United States District Court

for the Southern District of California, Central Division,

entered on November 2, 1950, denying appellant's mo-

tions [Tr. 3-14, 20-23] to set aside, vacate and dismiss

certain Orders entered by the four Referees in Bank-

ruptcy in this jurisdiction in thirty bankruptcy proceed-

ings.
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II.

Statement of the Case.

During the period commencing on or about August 8,

1950, to on or about August 17, 1950, appellant received

through the mail thirty documents entitled "order and

ORDER TO SHOW CAUSE RE CLAIM FOR SALES TAX." Each

of said "orders" was identical in form [Tr. 10-12] and

each "order" was accompanied by a document entitled

"PETITION FOR ORDER TO SHOW CAUSE AND FOR BAR ORDER,

AND FOR HEARING OF TRUSTEE'S OBJECTIONS TO CLAIM."

[Tr. 7-10.] These petitions and so-called "orders" were

captioned, respectively, in thirty pending bankruptcy pro-

ceedings. [Tr. 23-25.]

The "order and order to show cause re claim for

sales tax," in each instance, (a) purported to require

appellant to file a "verified claim" in each of the afore-

said thirty bankruptcy proceedings for any liabilities

which might exist for "sales tax because of any sale made

by [Mr. Sampsell] the trustee or receiver in the adminis-

stration" of each of the aforesaid thirty bankruptcy mat-

ters, and (b) purported to enjoin appellant from other-

wise thereafter taking any proceedings to enforce collec-

tion of such liabilities. The "orders" purported to en-

join appellant from proceeding against Mr. Sampsell, the

trustee in each of the bankruptcy proceedings, not only

in his capacity as trustee but in his individual capacity

as well. Inasmuch as Mr. Sampsell in his individual

capacity and appellant were not parties to any of the

aforesaid thirty bankruptcy proceedings, appellant moved
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before the appropriate Referee in each instance to vacate

and dismiss eacli of the thirty aforesaid "orders." The

motions were segregated into four groups according to

the Referee having jurisdiction, and each Referee, after

the motions were argued (no evidence or testimony of

any kind being- offered or introduced), denied the motions.

The "order" denying the motions in each instance read

substantially as the "order" set forth on pages 12-14 of

the transcript.

Upon the unanimous refusal of the four Referees in

this jurisdiction to vacate and set aside the aforesaid

"orders," appellant obtained an Order [Tr. 15-16] con-

solidating twenty-six of the bankruptcy proceedings for

the express purpose of making a single motion before a

District Judge to vacate and set aside twenty-six of the

aforesaid thirty "orders." Thereafter, an additional

Order of Consolidation was obtained [Tr. 18-19] con-

solidating the remaining four proceedings. It was stipu-

lated by counsel for appellee at the hearing before the

District Judge that the motion to vacate and dismiss the

"orders" entered in these four additional proceedings

[Tr. 20-23] might be heard simultaneously with the

motion involving the twenty-six orders which was duly

noticed for hearing pursuant to an "Order Shortening

Time." [Tr. 17-18.]

No evidence or testimony of any kind was offered or

introduced at the hearing had before the District Judge

in opposition to appellant's motions to vacate and dismiss,
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and after the matter was argued the District Judge made

his Order [Tr. 23-29] denying appellant's motions.

The Order of the District Judge was entered on No-

vember 2, 1950. [Tr. 29.] A Notice of Appeal was

filed by appellant on November 30, 1950 [Tr. 30] con-

currently with Petitions to this Court for a writ of pro-

hibition (No. 12740) and for Leave to Appeal. The

latter petition was allowed by Order of this Court on

December 15, 1950. [Tr. 105-108.] The petition for a

writ of prohibition was denied by this Court without

opinion.

III.

Specification of Errors.

1. The District Court erred in refusing to hold that

the Referees in Bankruptcy did not have jurisdiction to

enjoin appellant, a State taxing agency, from enforcing

a valid State Taxing statute affording a plain, speedy and

efficient remedy in the courts of the State.

2. The District Court erred in refusing to hold that

Federal District Courts as a whole do not have jurisdic-

tion to enjoin a State taxing agency from enforcing a

valid State taxing statute where a plain, speedy and effi-

cient remedy may be had in the courts of such State.

3. The District Court erred in refusing to hold that

neither the Bankruptcy Referee, in each instance, nor the

District Judge had jurisdiction of either appellant or Mr.

Sampsell in his individual capacity.



4. The District Court erred in failing to recognize

that the proceedings before the Referees amounted in

effect to suits against the State of California without its

consent, in violation of the constitutional principle barring

such suits, and without even colorable compliance with

Rules 3 and 4 of the Federal Rules of Civil Procedure.

5. The District Court erred in refusing to give recog-

nition to the well-established principle that injunctive re-

lief should be granted only upon a showing of actual or

threatened irreparable injury.

6. The District Court erred in failing to give recog-

nition to the provisions of the Bankruptcy Act which re-

quire the filing of proofs of claim only with respect to

debts due from a bankrupt and not with respect to items

of administrative expense.

7. The District Court erred in failing to hold that it

had no jurisdiction to determine any controversy which

might exist between Mr. Sampsell in his individual capac-

ity and appellant.

8. The District Court erred in failing to give due

consideration to the fact that Mr. Sampsell has regularly

been engaged in the business of acting as trustee in bank-

ruptcy of numerous bankrupt estates.



ARGUMENT.

A.

It Is Elementary That a State Cannot Be Sued With-

out Its Consent.

The well established proposition that a state cannot be

sued without its consent does not appear to require ex-

tended discussion. The applicability of this principle to

the factual situation involved herein is clear. Obviously,

the referees below were purporting to assert jurisdiction

to determine what is in effect a series of actions brought

by Mr. Sampsell against appellant to enjoin the collection

of taxes which might be due under the California Sales

and Use Tax Law.

Section 6931 of the California Sales and Use Tax Law,

California Revenue and Taxation Code, Division 2, Part

1, reads as follows:

"No injunction or writ of mandate or other legal

or equitable process shall issue in any suit, action, or

proceeding in any court against this State or against

any officer of the State to prevent or enjoin the col-

lection under this part of any tax or any amount of

tax required to be collected."

See, also, Willoughby on the Constitution of the United

States, Volume 3, 2nd Edition (1929), commencing at

page 384, and at 1396; 49 Am. Jur. commencing at pages

301 and 304.



—7—

B.

Appellant and Mr. Sampsell, in His Individual Capa-

city Were Not Parties to Any of the Instant

Thirty Bankruptcy Proceedings.

It is well established that bankruptcy proceedings are

proceedings in rem ( 1 Remington on Bankruptcy, 40 et

seq.) and that upon the commencement of a bankruptcy

proceeding by the filing of a petition in bankruptcy the

bankruptcy court obtains jurisdiction only of the bankrupt,

the bankrupt's estate, and creditors of the bankrupt.

Obviously, Mr. Sampsell in his individual capacity, and

any controversy he might have with appellant, are not

within the jurisdiction of the Bankruptcy Court. Ob-

viously, appellant, insofar as it might assert any liability

against Mr. Sampsell in his individual capacity, is not

within the jurisdiction of the Bankruptcy Court. Equally

obvious is the fact that appellant, even insofar as it might

assert a liability under the California Sales and Use

Tax Law against Mr. Sampsell in his capacity as trustee,

is not a creditor of the bankrupt.

Reference to the petition filed by Mr. Sampsell in each

of the aforesaid thirty bankruptcy proceedings [Tr.

7-10] will affirmatively establish that the ''orders" issued

by the Referees purported to deal entirely with matters

arising subsequent to the commencement of bankruptcy

proceedings, and additionally, with possible tax liabilities

incurred by Mr. Sampsell in his individual capacity.
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C.

The "Orders" Issued by the Referees in Effect Amount
to Judgments Against Appellant Rendered in Pro-

ceedings to Which Appellant Was Not a Party.

Inasmuch as appellant was not automatically made a

a party to the aforesaid thirty bankruptcy proceedings

upon their commencement, such proceedings being in rem,

supra, it is apparent that the "orders" amount to judg-

ments against appellant which could not have been ob-

tained by Mr. Sampsell from a District Judge upon the

filing of a complaint and the issuance and service of sum-

mons in compliance with the Federal Rules of Civil Pro-

cedure.

The basis for this statement is the following:

1. A state may not be sued without its consent,

supra.

2. Section 6931 of the California Sales and Use

Tax Law specifically provides that no injunction shall

issue in any suit, action or proceeding to prevent or

enjoin the collection of taxes under the California

Sales and Use Tax Law.

3. Congress has specifically removed from the

jurisdiction of Federal District Courts the power to

enjoin the collection of state taxes under a valid

state taxing statute where an adequate remedy exists

under state law.

United States Code, Sec. 1341, Revised Title 28;

Alabama Public Service Commission, et al. v.

Southern Ry. Co., 341 U. S , 71 S. Ct. 762,

95 L. Ed. (Adv. Ops.) 721.
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4. The California Saks and Use Tax Law pro-

vides for administrative and judicial review, and the

adequacy of the remedies provided has been judicially

established by decisions of the Federal Courts in

Nevada-California Electric Corp. v. Corbctt, 22 Fed.

Supp. 951, and Corbctt v. Printers and Publishers

Corp., Ltd., 127 F. 2d 195.

5. Reference to Sections 2281 and 2284 of Re-

vised Title 28, United States Code, makes it clear

that even if an injunction is sought against a state

officer to restrain the enforcement of a statute al-

leged to be unconstitutional, application for such

injunctive relief must be directed to the three-judge

court provided for by Section 2284.

6. If Mr. Sampsell, in each of the thirty in-

stances involved herein, had attempted to bring ap-

pellant within the jurisdiction of the Federal District

Court by the filing of a complaint and personal serv-

ice of summons in compliance with Rules 3 and 4

of the Federal Rules of Civil Procedure, he would

have been required by Rule 8 of the Federal Rules

of Civil Procedure to set forth in his complaint a

short, plain statement of the grounds upon which

the District Court's jurisdiction might rest. The

petitions filed by Mr. Sampsell upon which the thirty

"orders" involved herein were issued do not contain

such a statement.
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D.

The Bankruptcy Act Does Not Require the Filing of

Proofs of Claim for Administrative Expense

Items.

The Bankruptcy Act requires the filing of proofs of

claim with respect to debts due and owing from a bank-

rupt prior to the commencement of bankruptcy proceed-

ings. It is well established that liabilities incurred by a

trustee in the course of his administration of a bankrupt

estate are not properly the subject of proofs of claim.

11 United States Code, Sec. 102, Bankruptcy Act,

Sec. 62;

2 Remington on Bankruptcy 150, et seq.

The referees, appellee and his counsel, and the judge

below have not directed appellant's attention to any pro-

vision or decision requiring the riling of proofs of claim

for administrative expense items. Appellant has been

unable to discover such a provision or decision.

E.

Bankruptcy Courts Do Not Have Jurisdiction to Stay

Proceedings Against a Trustee in Bankruptcy in

His Individual Capacity.

In re Roberts, 169 Fed. 1022;

In re Kalb & Berg Mfg. Co., 165 Fed. 895;

Voss v. Conron Bros. Co., 59 F. 2d 969.

We are not aware of any authority, either statutory or

judicial, to support the proposition that a trustee in

bankruptcy may seek judicial review in the Federal Bank-

ruptcy Court of state tax assessments levied against him

in his individual capacity merely because the assessments
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relate to the trustee's activities in connection with the

administration of bankruptcy estates. Not a single case

was cited by appellee or the United States Attorney who

represented the District Court in the prohibition proceed-

ings referred to above to support such a proposition.

F.

The Petitions Upon Which the "Orders" Were Issued

by the Referees Below Set Forth No Grounds
Justifying the Issuance of an Equitable Writ.

Assuming, arguendo, that Mr. Sampsell, in his in-

dividual capacity as well as in his capacity as trustee,

could properly have petitioned the Bankruptcy Court for

the issuance of a restraining order directed to appellant

to enjoin the enforcement of the California Sales and Use

Tax Law, and assuming, arguendo, that the order could

have issued despite the provisions of Section 6931 of

the California Sales and Use Tax Law, it is elementary

that Mr. Sampsell should have been required to make an

adequate showing of actual or threatened irreparable in-

jury.

As reference to the record will disclose, not only did

appellee's petitions fail to allege actual or threatened in-

jury but. additionally, no showing to that effect was

made in opposition to appellant's motions to dismiss. No
attempt was made to demonstrate, in Mr. Sampsell's be-

half, that the administrative and judicial review provi-

sions of the State statute did not provide an adequate

remedy in this instance. No recognition was afforded the

decisions of the Federal Courts in the Nevada-California

Electric Corp., and Printers & Publishers Corp. cases,

supra.
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G.

The True Nature of Mr. Sampsell's Activities Were
Not Considered by the Court Below.

This Court's attention is additionally directed to the

fact that the District Court should have taken judicial

notice of the fact that Mr. Sampsell was regularly en-

gaged in acting as trustee and/or receiver in numerous

bankruptcy proceedings (as is evidenced by the fact that

he is the trustee in each of the thirty bankruptcy proceed-

ings involved herein), and as such, regularly engaged in

making sales of tangible personal property included in

the assets of bankrupt estates; and the court below

should have considered the tax implications flowing there-

from under the California Sales and Use Tax Law by

virtue of the provisions of Sections 959 and 960 of Re-

vised Title 28, United States Code.

It is appellant's contention that appellee, by virtue of

his regularly engaging in the business of acting as trustee

in bankruptcy under authority of the court below in

numerous bankruptcy estates, was clearly subject to the

provisions of the California taxing statute, pursuant to

Sections 959 and 960, Title 28, United States Code, even

if it were to be assumed, arguendo, that some doubt on

this point otherwise existed.

Conclusion.

The presentation of the within appeal has presented

many difficulties to counsel for appellant inasmuch as the

"orders" of the referee and Order of the District Judge

were entered with complete disregard for what appel-

lant's counsel submits are fundamental, well-established,

elementary principles. Counsel for appellant feel some-
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what handicapped in presenting this appeal by the failure

of appellee, the referees in bankruptcy, the District Judge,

the United States Attorney and other counsel who par-

ticipated in the proceedings below and who opposed the

application for a writ of prohibition in People of the State

of California v. United States District Court, etc., No.

127'40, and, indeed, this Court (in denying the application

for a writ of prohibition without opinion), to cite per-

tinent statutory or judicial authority to support the pro-

priety of the issuance of the "orders" involved herein.

In view of the foregoing, we have not attempted to cite

the numerous authorities supporting the fundamental

principles referred to above but stand ready to do so

should the Court desire it to be done.

As was indicated to this Court when counsel for appel-

lant appeared as counsel for the State of California in

No. 12740, failure to promptly judicially establish the

invalidity of these "orders" would encourage the issu-

ance of additional "orders," perhaps even broader in

scope. That prediction has unfortunately come true. To

date "orders" similar to those involved herein have been

issued in approximately one hundred cases, some of which

purport to restrain not merely the appellant, but also the

Department of Employment, the District Attorney of Los

Angeles County and the City Attorney of the City of

Los Angeles, from enforcing the provisions of valid

state taxing statutes.

It is respectfully submitted that the invalidity of the

"orders" involved herein should be judicially established
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by this Court for the reasons set forth above, to enable

appellant as well as other State taxing agencies, and the

various individuals who act as trustees in bankruptcy in

this jurisdiction, to proceed amicably, with due respect

for the sovereignty of the State of California and the

jurisdiction of the Bankruptcy Court, to determine in an

appropriate manner any and all tax controversies which

might arise in connection with the administration of bank-

ruptcy estates.

Respectfully submitted,

Edmund G. Brown,

Attorney General,

James E. Sabine,

Deputy Attorney General,

Edward Sumner,

Deputy Attorney General,

Attorneys for Appellant.
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"If at first you don't succeed, try, try again." The

writer of this Brief does not recall the author of this

little aphorism, but in looking over the brief of the appel-

lant, we cannot refrain from applying it to the case at

Bar.

For many years the State Board of Equalization of

California has been casting covetous eyes on property

being liquidated in the Bankruptcy Courts under and by

virtue of the Bankruptcy Acts enacted under the provi-

sions of Article I. Section 8 of the Constitution of the

United States. Repeatedly it has sought by one method

or another, by filing claims, by threatening to subject

Trustees to individual liability after their discharge, and

appeals from the Courts of Bankruptcy in which the

various estates were being administered and liquidated,
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to impose the California State sales tax on the proceeds

of liquidation sales.

In the case of the State of California v. Moore, as

Trustee for Paul Kent Truck Co., the State of California

attempted without success to impose a tax penalty on

William H. Moore, Jr. for gasoline tax on trucks claimed

to have been sold by him in the bankruptcy liquidation of

the Paul Kent Truck Co., and was rebuffed by this

Court. (See State of California v. Moore, 88 F. 2d 564.)

It next attempted to impose a sales tax on L. Boteler, as

Trustee of the Estate of Davis Standard Bread Company,

and after being- enjoined by the District Court (Matter

of Davis Standard Bread Co., 46 Fed. Supp. 841), un-

successfully appealed to this Court and was again re-

buffed in its efforts. (State Board of Equalisation v.

Boteler, 131 F. 2d 386.) It then began warning trustees,

who are statutory officers of the Court (Bankruptcy Act,

Sec. 33), and receivers appointed by the United States

District Court (Bankruptcy Act, Sec. 2-a, subd. 3), that

unless they paid sales tax for carrying out their statutory

duties (Bankruptcy Act, Sec. 47-a-l) they, officers of this

Court, would be held personally liable after their discharge

for unpaid sales taxes which the Board contended it had

the power to levy and collect on liquidation sales for the

privilege of carrying on the business of acting as statutory

officers of the Federal Court under the provisions of the

Bankruptcy Act.

Realizing that the failure of trustees to pay the taxes

demanded was not a tortious liability, for which the trus-

tees would be liable outside of their bonds, but would con-

stitute a monetary liability for which their statutory bonds

might be liable while in office (Bankruptcy Act, Sec. 50-b),

and that after the distribution of the assets of the bank-
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rnpt estate to creditors, they would be placed at the

mercy of the State Courts, involving- a State tax for which

they might be held personally liable, the Referees in

Bankruptcy made orders requiring the State Board of

Equalization, if it claimed any sales tax from the trustees

in bankruptcy, arising from liquidation sales in bank-

ruptcy, for what it deemed the privilege of fulfilling their

office, to make its demands in the Bankruptcy Court

while the estate was yet intact; and to have this taxing

agency establish its expense of administration claim within

a reasonable time or forever hold its peace. This did

not. constitute a suit against the State of California, as

has been repeatedly asserted by the State Board of Equali-

zation. (See California State Board of Equalisation v.

Goggin, 191 F. 2d 726, at page 728.)

While the case of California State Board of Equalisa-

tion v. Goggin was pending, the State Board of Equaliza-

tion filed a motion to set aside, vacate and dismiss the

orders of the Referees so made in various pending bank-

ruptcy proceedings.

As can be seen from an examination of the record,

this motion involved numerous cases. They were all

consolidated for hearing before Judge James M. Carter

in the United States District Court for the Southern Dis-

trict of California. The State Board of Equalization

appeared by the Attorney General's office, and the ap-

pellee here appeared by Hubert F. Laugharn. There was

no dispute on the facts [R. p. 37 J. hence the record shows

nothing but an oral argument on the right of the State

to levy a sales tax on judicial sales in the Bankruptcy

Court, and of the right of the Bankruptcy Court to pro-

tect its officers, either while the office or after their dis-

charge, in connection with their official acts, or, as the



State Board of Equalization contends, an official omission

while in office. Notwithstanding the fact that the appel-

lant here was the moving party, it apparently offered no

evidence as it now complains. (Appellant's Br. p. 3.) By

tacit consent, the motion was argued as a pure question

of law [R. p. 37] and was denied by Judge Carter. [R.

P- 28.]

The appellant then applied to this Court for a writ

of prohibition against Judge Carter and Judge McCor-

mick of the United States District Court. (Appellant's

Br. p. 4.) After argument here the writ of prohibition

was denied without opinion.

Thereafter, on August 21, 1951, this Court handed

down another opinion in California State Board of Equali-

zation v. Goggin, 191 Fed. 726, affirming a restraining

order entered by Judge Jacob Weinberger in the West

Coast Cabinet & Fixture Co., restraining the efforts of

the State Board of Equalization to collect sales tax on

some cabinets sold by the Trustee. The Opinion of the

Court in that case followed State Board of Equalization

v. Boteler, and the judgment of the District Court was af-

firmed. In a separate concurring Opinion filed by United

States District Judge James Alger Fee, sitting on the

Court at the time California State Board of Equalization

v. Goggin was heard, Judge Fee vigorously condemned

the practice of this State taxing agency to attempt to

burden liquidation required under a federal law with a

state tax. Judge Fee said:

"A tax on this transaction, whatever form it takes,

is a tax on the process of the Court liquidating

assets in accordance with constitutional power. In
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another aspect it may be considered as a license fee

required of a federal officer to make liquidation. In

either event it is void."

In arguing State Board of Equalization v. Goggin be-

fore this Court the writer of this brief concluded his oral

argument with the statement that if the State of Califor-

nia could impose a tax or license fee on a trustee in bank-

ruptcy, a statutory officer appointed by the United States

District Court, to perform certain mandatory duties,

then the State can likewise require the United States

Marshal to take out a license to conduct each execution

sale or a sale under a decree in admiralty on the ground

that the United States Marshal was in the business of

selling property of delinquent debtors under execution,

or merchandise condemned for one reason or another by

the Federal Courts. Judge Fee's special concurring opin-

ion in the case of Goggin v. State Board of Equalisation

would seem to pursue very much the same line of reason-

ing.

Notwithstanding the setback received at the hands of

this Court, the State Board of Equalization now has

taken this appeal from Judge Carter's order affirming those

of the Referees.

Citing no applicable authorities, the appellant, in its

Opening Brief, resorts to sarcasm, which we believe ill-

befits the high office of Attorney General of a sovereign

state. The orders entered by the Referees and on review

by the District Judge were orders entered under an ex-

press grant of jurisdiction under Section 2-a, subdivision



15, authorizing courts of bankruptcy to "make such or-

ders, issue such process, and enter such judgments in

addition to those specifically provided for, as may be

necessary for the enforcement of the provisions of this

Act; * * *."

Notwithstanding the fact that these orders were duly

and legally entered in pending proceedings and given the

stamp of approval by the District Court, throughout the

entire brief filed on this appeal, appellant does not deign

to dignify these orders as being such. Every reference,

so far as we have been able to ascertain from a careful

examination of appellant's brief, refers to the results of

these judicial proceedings as "orders." The quotation

marks are as eloquent as if counsel for the appellant had

resorted to the appellation of "alleged" orders or "so-

called" orders in referring to the orders of the Referee

and the District Judge. Frankly, we believe such con-

temptuous language to be as overzealous as it would be

if a private attorney appealed from a judgment based on

the verdict of a jury in the United States District Court,

after a contested trial, and referred to it as a "judgment"

based on a "verdict" of a "jury."

Here there is involved only a serious question of law

which has been repeatedly determined by this Court

against the appellant, and we don't believe that the sneer-

ing reference to the lower court's "orders" will lend any

assistance to this Court in again determining that the

State Board of Equalization of California is wrong.
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Has the Court an Inherent Right to Protect Its Own

Officers in Carrying Out Their Mandatory Duties

After They Are Discharged and the Estate Dis-

tributed Beyond Redemption?

It is clear that the trustees, acting as officers of the

Court, were facing a clear and immediate danger. They

were between two fires. Section 47-a of the Bankruptcy

Act required them to convert into cash the property of

the estates for which they were trustees under the direc-

tion of the Court, and to close up the estates as expedi-

tiously as is compatible with the best interests of the

parties in interest, and to disburse the money only by

check or draft on such depositories, and to examine all

proofs of claim and object to the allowance of claims

that may be improper, and to pay dividends within ten

days after they are declared by Referees, and make re-

ports both interlocutory and final to the courts during

the course of the administration. In carrying out the

duty to object to claims or demands made against a

bankrupt estate, it is patently necessary that the Trustee

know the amount and nature of such claims or demands.

It is also necessary for the Trustee to bring before the

Referee for approval the various expenses of administra-

tion for approval or disapproval. (Matter of California

Pea Products Inc., 37 Fed. Snpp. 638.) Such was the

nature of the sales tax claimed here. The State Board

of Equalization reserved unto itself the right to with-

hold such alleged expense of administration obligations,

and if the Trustee did not seek them out and pay them,

to hold him personally liable after he was discharged,

after his office had ceased to exist, and after he was out

from under the protection of the Court which appointed

him and directed him in his duties.



In other words, he would close any estate for which he

had been Trustee and in which all assets had been sold

and distributed under the mandate of Section 47-a of the

National Bankruptcy Act, at his peril of having a de-

mand made upon him for payment of a sales tax, on

assets sold by him as an officer of the Court, which tenure

of office was now terminated, and of being compelled to

go out and at his own expense employ private attorneys,

pay filing fees for an answer in the State Court, and if

he desired a jury trial on the demands of the State Board

of Equalization, post one day's jury fees and mileage to

exercise his constitutional right to a trial by jury.

Considering the modest fees allowed to a Trustee under

Section 48-a of the National Bankruptcy Act, it is very

evident that no person could be found, who would under-

take the onerous and complex duties imposed upon trustees

in bankruptcy under Section 47 of the Naitonal Bank-

ruptcy Act, at his personal peril of having to defend

against suits and possibly personal judgments against

him individually, imposed by the courts of the State of

California for merely carrying out the mandatory duties

imposed upon him by the Federal Court. If the estate

were a large one involving several hundred thousands of

dollars, the sales tax demanded would be correspondingly

large and the Trustee's compensation would diminish to

a maximum of 1% of all sums realized from liquidation

sales over a total of $10,000.00. (Bankruptcy Act. Sec.

48-c, subd. 1.) It being evident to any sensible man that

no qualified person except an execution-proof ne'er-do-

well would even consider accepting a trusteeship in bank-

ruptcy in the face of such imminent danger, the lower

court in the interests of efficient administration of bank-

rupt estates, and in the face of the threatening attitude
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of a State Bureau to impose a penalty on trustees for

conscientiously performing their mandatory duties, threw

a mantle of protection over Mr. Sampsell, Mr. Goggin

and others who had earned the trust and confidence of

the courts by their past able administrations over a period

of years. The Court reassured them that the court

that appointed them would stand behind them after their

discharge and would not permit any state bureau to im-

pose a penalty on them for ministerial acts performed

by them, after it had discharged them and exonerated

their faithful performance bonds.

The Referees in bankruptcy and the District Judges

by their orders leave no doubt as to whether or not the

Trustee should have the protection of the Court. Cer-

tainly such protection is warranted not only under the

provisions of Section 2-a, subdivision 15, but by repeated

decisions of this Court, reassuring trustees that they

would be protected after their discharge from vexatious

and expensive suits brought by a disappointed state tax-

ing agency against them individually. We respectfully

submit that not only as a matter of discretion, but as a

matter of right, if not as a mandatory duty, the District

Court entered these orders protecting its trustees from

danger after their discharge.

In referring to the contended sales taxes against the

trustees. District Judge Paul J. McCormick, In the Matter

of California Pea Products. Inc., 37 Fed. Supp. 638, said:

"The transactions upon which the state bases its

contention in this review have all taken place after

adjudication and the selection of the trustee in bank-

ruptcy. The claims may therefore be considered as

not strictly 'claims' against the estate within the

contemplation of sections 57(n) and 64(a), but
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rather an expense of administration provided for in

section 62 of the Act. But the same power of ad-

judicating such 'claims' is vested in the bankruptcy

court by section 62 as in the matter of tax claims

under sections 57 (n) and 64(a).

"The Supreme Court in Kalb v. Feuerstein, 308

U. S. 433, 41 Am. B. R. (N. S.) 501, speaking of

the broad and plenary power of courts of bankruptcy

said, 'The Constitution grants Congress exclusive

power to regulate bankruptcy and under this power

Congress can limit the jurisdiction which courts,

state or federal, can exercise over the person or

property of a debtor who duly invokes the bank-

ruptcy law.' See, also, Arkansas Corporation Com-
mission v. Thompson (C. C. A. 8th Cir.), 44 Am.
B. R. (N. S.) 536, 116 F. (2d) 179.******
"We conclude by holding that the findings, in-

junction and order of the referee, dated March 22,

1940, are modified as follows: The State Board of

Equalization of the state of California, its officers,

agents, employees and attorneys are, and each of

them is, enjoined and restrained from in any man-

ner enforcing or attempting to enforce any claim,

tax, assessment, collection, penalties or sanctions

provided in or pursuant to Act 8493 of the General

Laws of the state of California against the estate

of California Pea Products, Inc., a corporation, bank-

rupt, or against the trustee thereof, or against L.

Boteler personally, or against any property of said

bankrupt, or of L. Boteler, or from in any manner

interfering with the administration of this estate,

without prejudice, however, to the presentation and

filing of any claim for taxes by the State Board of

Equalization of the state of California, its accredited
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and authorized officers, agents or attorneys, within

the time allowed by law, and to having such claim

considered by the referee and its legality and validity

determined by him, or without prejudice to a 'bar

order' of the referee."

This Court recognized the problem which confronted

the Court (the Referee or the District Court) which had

before it the administration of bankrupt estates, and on

this same problem in McColyan v. Maier Brewing Co.,

134 F. 2d 385, Judge Healy, who wrote the opinion for

the Court, said:

"In June, 1932, an involuntary petition was filed

against Maier Brewing Company and a receiver ap-

pointed with authority to manage and operate the

business and property of the alleged bankrupt. The
receiver and his successor, the latter being appointed

in 1935, operated the business until September 10,

1938. Appellant, Franchise Tax Commissioner of

the state of California, asserts that during this period

franchise taxes based on net income were assessable

under the state Bank and Corporation Franchise

Tax Act, Stats. 1929, p. 19, as amended.

"Each year, except in 1935, taxable net income was

derived by the receivers from their operation of the

brewery. Although the receivers paid federal taxes

on this income they paid to the state only the mini-

mum tax of $25.00, presumably in the belief that

since the corporation itself was inactive, the franchise

tax was not owing. * * *

"The taxes accruing as a consequence of the opera-

tion of the business by the receivers were expenses of

administration. They were not provable debts owing

by the corporation itself; but were obligations of the

receivership. In respect of the payment of adminis-

trative expenses, the statute (11 U. S. C. A., Sec.
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102, sub. a) provides that unless other provisions

for their payment are made they shall be 'reported

in detail, under oath, and examined and approved

or disapproved by the Court. If approved, they

shall be paid or allowed out of the estates in which

they were incurred.' No other provision was made
for the payment of these expenses. Thus the liability

of the estate was dependent upon their being re-

ported and their payment directed by Court order.

* * *

"Of course if these taxes had been assessed and a

claim made upon the receivers for their payment they

would, like administrative expenses generally, have

occupied a preferred status. But the statute does not

dispense with the necessity for making timely de-

mand for their payment in the receivership proceed-

ing. As much now as in the past orderly procedure

requires that administrative expenses be settled while

the property yet remains in the custody of the

Court" (Italics ours.)

Not satisfied to abide by the plain, unequivocal decision

of this Court in State Board of Equalisation v. Boteler,

131 F. 2d 386, someone then induced the State Legislature

to amend the Sales and Use Tax Act to include, in so

many words, "Trustees in Bankruptcy," and the merry-

go-round of litigation started all over again, winding up

in this Court in California State Board of Equalisation

v. Goggin, 191 F. 2d 727.

The requirement of the State Board of Equalization

that trustees take out licenses to perform their mandatory

duties and to make special reports to the State Board of

Equalization, where purely liquidation sales were involved,

imposes additional burdens upon a trustee in bankruptcy

in conflict with Federal law and is unconstitutional.
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This question was argued in our brief in State Board

of Equalization v. Botcler, No. 10,021 in this Court, 191

F. 2d 726. In that case we cited:

Holmes v. Rozve, 97 F. 2d 537;

In re Brinn, 262 Fed. 527;

Donnelly v. Southern racific Co., 18 Cal. 2d 863;

Moore v. Bay, 284 U. S. 4.

in response to the contention that the Trustee was not

entitled to injunctive relief and that he had a plain, speedy

and adequate remedy at law by suing to recover taxes

paid, in the State Courts. We called attention of the

Court to the right of the Federal Courts to enjoin en-

forcement of an unconstitutional State statute by State

officers clothed with authority to enforce it where it

violates the Federal statute, and cited:

Tyson & Brothers United Theatre Ticket Officers

v. Banton, 273 U. S. 418;

Pennsylvania v. West Virginia, 262 U. S. 553;

Fox Film Corpn. v. Trumbull, 7 F. 2d 715;

McNaughton v. Johnson, 242 U. S. 344;

Claybrook v. City of Owenshoro, 16 Fed. 297;

Wells Fargo & Co. v. Taylor, 254 U. S. 175;

Caldzuell v. Sioux Falls Stockyard Co., 242 U. S.

559;

Van Demon & Lczvis Co. v. Rast, 214 Fed. 827;

Yee Gee v. City & County of San Francisco, 235

Fed. 757;

Pierce v. Society of the Sisters, 268 U. S. 510;

Wofford Oil Co. v. Smith, 263 Fed. 396;

Minneapolis Brewing Co. v. McGillizrav, 104 Fed.

258.
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Conclusion.

We respectfully submit that the order of the District

Court in these cases should be affirmed, and affirmed in

such a way and in such unequivocal language as to termi-

nate the running battle that has been going on between

the State Board of Equalization and other California tax-

ing agencies continuously since 1941, when Judge Mc-

Cormick handed down his original decision in the matter

of California Pea Products, Inc., Bankrupt, 37 Fed. Supp.

638, and under cover of which, by one device or another,

the State Board of Equalization has been endeavoring to

intrude into and encroach upon the field of bankruptcy

administration and liquidation, a field essentially federal.

We believe that the decision in this case should follow

the law as laid down in State Board of Equalisation v.

Goggin, 191 F. 2d 726, be as unequivocal as was the

special concurring Opinion of District Judge Fee. The

very caption of the case at bar indicates clearly the large

number of bankrupt estates which are being held open by

one Trustee alone because he dared not close them and

endanger his own personal fortune in interminable liti-

gation in the state courts. Mr. Sampsell is not the only

Trustee who has been confronted by this dilemma. Mr.

Goggin and Mr. Boteler have both been compelled to

face the express or implied threat that unless they paid

sales tax to the State of California on mandatory liqui-

dation sales conducted in a Federal Court they would be

held personally liable to the State of California for their

alleged dereliction of duty. We do not know how many

hundreds of thousands or possibly millions of dollars are

lying idle in designated depositories of Bankruptcy Courts

awaiting the final clarifying word from this Court to

release them. If the Trustees involved release them in
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dividends, as said before, they are facing the imminent

danger of being personally sued for sales tax for the

privilege of carrying on the business of being duly elected

officers of the Bankruptcy Court under Section 33 of the

National Bankruptcy Act.

The theory on which the appellant is now seeking to

impede bankruptcy administration, unless paid their price,

is that individuals who accept two or more trusteeships

in bankruptcy a year are engaged in the business of

being trustees in bankruptcy and are subject to state

taxation under the California Sales and Use Tax Laws.

We believe that such a contention is utterly ridiculous.

Simply because there are men in the State of California

who by reason of education, experience, qualifications and

skill are entrusted by the courts in the Northern and

Southern Districts of California with the administration

of numerous complicated bankrupt estates, we do not

believe that any state agency has a right constitutionally

to invade the indisputably federal field of bankruptcy ad-

ministration and declare by bureaucratic ukase that Fed-

eral Court officers are engaged in the "business of trustee

in bankruptcy."

We respectfully submit that the order of Judge Carter

affirming the Referee's bar orders in these cases, and

each of them, should be affirmed.

Respectfully submitted this 18th day of December,

1951.

Frank C. Weller.

Hubert F. Laugharx.

Thomas S. Tobix,

Attorneys for Appellee.
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I.

Statement of Jurisdiction.

Jurisdiction of the District Court in this action is

founded upon the patent statutes of the United States

[Complaint, R. 4], and this is admitted by the defendants

[Answer, R. 6J. The District Court's judgment was en-

tered on January 15, 1951 [R. 58], and appellants' notice

of appeal was filed on February 12, 1951 [R. 134]. Juris-

diction of the District Court is therefore founded upon

Title 28, Section 1338, of the United States Code, and

jurisdiction of this Court of Appeals is founded upon Title

28, Section 1292(4) of the United States Code.



—2^-

II.

Statement of the Case.

A. The Parties. Defendant-appellant Consolidated

Vultee Aircraft Corporation (hereinafter referred to as

"Consolidated") is a Delaware corporation, having its

principal place of business at San Diego, California. It

is, and for many years has been, engaged in the develop-

ment, design, and manufacture of commercial and military

aircraft.

Defendant-appellant American Airlines, Inc. (herein-

after referred to as "American") is a Delaware corpora-

tion, which for many years has been engaged in the

commercial operation of aircraft for passenger and freight

transportation.

Plaintiffs-appellees Maurice A. Garbell, Inc., and Gar-

bell Research Foundation (hereinafter collectively referred

to as "plaintiffs") are California corporations, being as-

signees by mesne assignments of Letters Patent No.

2,441,758 in suit. Maurice A. Garbell, patentee of the

patent in suit and plaintiffs' sole witness, is the president

of both plaintiffs.

B. The Issue. The Complaint charges infringement

of claims 1, 2, 3, 5, 6, and 12 of U. S. Patent No. 2,441,-

758, issued on May 18, 1948, to Maurice A. Garbell on

"Fluid-Foil Lifting Surface," generally known as an air-

craft wing. Consolidated is charged as a maker of the

aircraft wing used on its Model 240 "Convair" airplane,

and American is charged as a user of such aircraft, in

infringement of the patent in suit.

The District Court held the Garbell patent No. 2,441,-

758 in suit valid, and held that the wings of the Model

240 "Convair" airplanes sold by Consolidated and used
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by American infringe the patent in suit
[
R. 58-59].

Consolidated has sold about 170 of such "Convair" air-

planes, the selling price thereof ranging from $260,000.00

to $560,000.00 each. The judgment of the District Court,

if sustained, has important and far-reaching- effects and

restraint upon the aviation industry.

The District Court enjoined further manufacture, use,

and sale by defendants of such aircraft [R. 59-64], but

upon the posting by defendants of a $50,000.00 bond, the

issuance of the injunction was stayed pending appeal [R.

135-136]. A motion for a new trial brought by defen-

dants [R. 65] was denied by the District Court.

C. Background of the Patent in Suit. Garbell,

the patentee, was born in Moscow, Russia, in 1914 [R.

158]. His early personal background is set forth in detail

in Plaintiffs' Exhibit 15 [R. 624-632]. In Italy, Garbell

became interested in making and flying sailplanes (/. e.,

"gliders"), and for several years up until 1938, he en-

gaged in the design and flight of such sailplanes [R. 159-

162], in 1937 taking part in building and publicly flying

a sailplane known as the "Pinguino," which, he testified,

embodied the "principles" of the alleged invention of the

patent in suit [R. 239-241].

In 1939, Garbell came to the United States by slow

boat, and, he asserts, it was during this boat trip that he

conceived the alleged invention of the patent in suit [R.

164-165, 199]. Plaintiffs produced no corroboration of

any kind of Garbell's story of such conception, and only

his naked, oral testimony lends it any support.

From his arrival in the United States until August,

1942, Garbell was employed in various occupations, most

of which related to aviation [R. 631]. During this period,
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Garbell did nothing with regard to the alleged invention

of the patent in suit. He testified that he disclosed the

conception to a Harry Bradford Chin and to a Dr. Piatt

[R. 199-207], but neither was called as a witness by

plaintiffs to corroborate Garbell's testimony. In fact,

Piatt had died and Chin by affidavit, produced on defen-

dants' motion for a new trial, denied Garbell's assertions

[R. 66].

In July, 1942, Garbell applied to Consolidated for a

job as an aeronautical engineer, representing that he was

"well versed in airplane and engine design, performance

analysis and research," and stating: "I am primarily

interested in being placed where my ability may find its

greatest usefulness in your organization, namely prelimi-

nary design or research engineering" [R. 617-624]. In

the negotiations for such employment, Garbell set forth

at length his qualifications and his previous extensive and

varied experience in aircraft design [R. 617-624]. If

Garbell, prior to his employment by Consolidated, had

actually conceived such alleged invention, he kept it to

himself and made no claim or assertion with regard there-

to to the defendant, although he was obviously attempting

to impress Consolidated with his past accomplishments.

Garbell was hired by Consolidated on September 7,

1942, by a formal employment agreement [Pltfs. Ex. 15,

R. 624], as an "Aeronautical Engineer" [R. 802], with

duties which included designing, planning, and analysis of

a wide field of aerodynamic subjects, including aircraft

wings [R. 694-774]. As early as March, 1944, he was

made a "Group Engineer," a supervisory position direct-

ing a group of engineers whose duties included the design

and geometry of new airfoils, wings, and tails, and work
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on the stalling characteristics of airplanes [R. 296-297,

800-801].

Obviously, from the foregoing, Garbell was hired and

paid for creating, developing, and perfecting airfoil de-

signs for Consolidated.

Concurrently with his original employment, Garbell

executed a standard form of Invention Agreement
|
R.

633], the pertinent provisions of which are as follows:

"1. The Employee agrees:

(a) To disclose promptly in writing to the Com-
pany's Patent Department or to such person as the

Company may designate, all inventions and improve-

ments heretofore or hereafter made, developed, per-

fected, devised or conceived by the Employee either

solely or in collaboration with others during the Em-
ployee's employment by the Company, whether or not

during regular working hours, and including a period

of one ( 1 ) year after termination of employment,

relating to aircraft or parts and the manufacture

thereof, or relating in any way to aviation or to the

business, developments or products of the Company;
and if so requested by the Company, to assign, trans-

fer and convey to the Company all right, title and

interest in and to all such inventions and improve-

ments
;

"6. If the Company shall fail to elect in writing

that it desires to prosecute a patent application on

any invention or improvement specified in paragraph

1 hereof within nine months following the complete

disclosure thereof to the Company, then all rights of

the Company in and to such invention or improvement



shall revert to the Employee with the exception only

that the Company shall have a free shop right with

respect thereto. . . ."

The earliest evidence relating to the conception of the

alleged invention of the patent in suit (other than Gar-

bell's uncorroborated oral testimony) occurs in connection

with an airplane known as the "Two-Engine Tailless De-

sign," which was being designed by Consolidated in 1943

and 1944. Early in 1944, Garbell was working with two

other Consolidated engineers, Fiul and Rogers, on the

"Two-Engine Tailless Design" [R. 250, 294-296]. On
February 25, 1944, the three of them submitted a joint

report [Defts. Ex. A, R. 1007], which Garbell admitted

at the trial embodied the wing construction of the patent

in suit, and which recommended the use of such concep-

tion by Consolidated in its "Two-Engine Tailless" air-

plane being designed [R. 244-250, 303]. As will be noted,

the report was "approved" by Mr. T. P. Hall on page 1

thereof. Mr. Hall was chief development engineer of

Consolidated at that time.

Consolidated built a wind-tunnel model of the "Two-

Engine Tailless," which incorporated the conception of the

patent in suit [R. 308], and the last model made of this

proposed airplane has such wing construction [R. 322].

Garbell and his engineering group analyzed the results of

wind-tunnel tests of models of the airplane [R. 257, 294-

295]. A series of Consolidated wind-tunnel tests and

reports by Garbell thereon are detailed in the evidence [R.

735, 745, 755, 758, 759].

Additionally, Garbell recommended to Consolidated that

the wing idea here in suit be used: In its Model 107

"Executive Transport" airplane; in its Model XB-46
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bomber [R. 251-2551; and in its Model 110 transport

[R. 275, 466-467].

Garbell, in his report dated March 2, 1945, Plaintiffs'

Exhibit 25
|
R. 666], plainly indicated that his alleged

invention had, prior to that date, been successfully applied

to the Tailless Design [Model 101], the executive trans-

port
|
Model 107 1, and the XB-46 design, and "yields

several satisfactory wings."

Garbell admits that he proposed to his employer Con-

solidated that it use his alleged invention of the patent

in suit in its XB-46 bomber, that the invention was in-

corporated in the plans for the bomber, and was incor-

porated in the prototype XB-46 airplane actually built by

Consolidated in accordance with such plans [R. 251-256].

Garbell, on behalf of Consolidated, in May, 1945, had

extensive conferences with N. A. C. A. representatives

relative to the proposed XB-46, its design, and its fur-

ther extensive testing, as is shown by his written report

to defendant dated May 10, 1945 [R. 760-774].

Finally, Garbell admitted that he suggested that defen-

dant Consolidated use in its proposed Model 110 airplane

the same wing construction principles that he had recom-

mended for the "Two-Engine Tailless" design (i. e., the

alleged invention of the patent in suit) [R. 466-468].

The preliminary design work on the Model 110 was

initiated prior to the end of the war by Consolidated

(i. e., while Garbell was still employed by it), and it

incorporated the three-control wing sections suggested by

Garbell [R. 416-417]. The same wing sections were used

by defendant in the Model 240 "Convair" here in suit

[R. 418]. Such proposed design was incorporated in an
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actual Model 110 airplane that was built and extensively

tested by Consolidated. It is significant in this connection

that defendant's flight tests, Plaintiffs' Exhibit 35, upon

which Garbell relied in attempting to show infringement

by the Model 240 "Convair" [R. 442-444], include earlier

flight tests of the Model 110.

From the foregoing, it is clear that Garbell while em-

ployed by defendant Consolidated and in the line of his

employment, proposed that the alleged invention of the

patent in suit be incorporated in at least four aircraft

being designed by it, that such suggestions were approved

and adopted and included in the design of such aircraft,

that models of such aircraft were built and extensive

wind-tunnel tests conducted thereon by Consolidated, and

that in due course thereafter actual aircraft of the XB-46

and Model 110 types were built and extensively tested by

defendant Consolidated.

Garbell testified that the wind-tunnel tests referred to in

his patent in suit [R. 612] were those conducted by Con-

solidated in connection with its "Two-Engine Tailless"

and its XB-46 aircraft, and were all done at the expense of

defendant [R. 260-265].

At no time up to October 15, 1945, when he terminated

his employment with Consolidated, had Garbell ever made

any claim adverse to the use by Consolidated of the alleged

invention of the patent in suit. To the contrary, during

his employment by the defendant, Garbell at every oppor-

tunity suggested that Consolidated use the idea and en-

couraged its use, and, moreover, was active in his em-
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ployment duties in supplying designs, supervising, and

analyzing wind-tunnel tests on models incorporating the

idea.

Garbell's application for the patent in suit was filed on

July 16, 1946, less than one year after he left Consoli-

dated.

D. A Conventional Aircraft Wing. The aircraft

art has developed and standardized its own lexicon of

terms, which are used in the patent in suit and the evi-

dence. Many of these are explained and defined in "Ap-

pendix A," and are illustrated by Plates I and II, follow-

ing this page. Since the patent in suit relates to the

geometry of an aircraft wing, it is first desirable to ex-

plain the geometry of a conventional wing.

It is conventional in the art to provide a tapered air-

craft wing in which the root section has the smallest

mean-line camber and the greatest thickness ratio, and the

tip section has the greatest mean-line camber and the

smallest thickness ratio, with straight-line or lineal fair-

ing between the root and the tip. Such a conventional

wing is fully described in Defendants' Exhibits UU and

XXX, and is graphically illustrated by Plate III, following

Plate II.

In such a conventional wing- there are an infinite num-

ber of interjacent sections between the root section and

the tip section, each of which has a mean-line camber

that is greater than that of the root section and less than

that of the tip section, and which has a thickness ratio
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which is less than that of the root section and greater

than that of the tip section. This, also, is plainly illus-

trated in Plate III.

The purpose of such construction in the conventional

wing is to suppress stall at the tip of the wing and to

cause the stall to initiate and to develop at an area inboard

of the tip.

E. The Patent in Suit. The patent in suit like-

wise describes and claims a wing in which the root sec-

tion has the smallest mean-line camber and the greatest

thickness ratio, the tip section has the greatest mean-line

camber and the smallest thickness ratio, and having one

or more interjacent sections between the root and the tip

having a mean-line camber greater than that of the root

section and less than that of the tip section and which

have a thickness ratio less than that of the root section

and greater than that of the tip section. The primary

object of the patent in suit is likewise to suppress stall

at the tip and to cause the stall to initiate and develop

at an area inboard of the tip. Up to this point, the wing

of the patent in suit is identical with the conventional

wing.

The only structural differences between the wing of

the patent in suit and the conventional wing is that in

the wing of the patent in suit the fairing between root

and tip is not straight-line or lineal fairing but is non-

lineal, this being accomplished by providing one or more

interjacent sections between root and tip, each of which
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has a mean-line camber at variance with (claims 2 and 3)

or greater than (claim 1) that obtainable at such section

by conventional straight-line fairing, or which has a

thickness ratio at variance with (claims 5 and 6) or less

than (claim 12) that obtainable by such straight-line fair-

ing.

Neither the claims nor the specification of the patent

in suit indicate the required extent of such "variance/'

although the specification teaches that the mean-line cam-

ber of the interjacent section shall "neither exceed the

mean-line camber of the tip section nor fall below the

mean-line camber of the root section" [Col. 4, lines 53-

55], and that it may have "a value equal to or slightly

less than" "that of the tip section" [Col. 7, lines 66-71].

In the patent in suit, the "interjacent control section"

is located at either 55% or 60% of the semi-span from

root to tip [Col. 8, lines 45-48; Col. 9, lines 1-9].

Stall inception and progression of the wing of the patent

in suit are illustrated in Figure 3 thereof, which shows

that "the stall inception occurs near mid-semi-span, spreads

more prevalently inboardward and to a smaller extent out-

boardward" [Col. 5, lines 7-9]. Garbell testified that

such stall inception should occur outboard of the tail of

the aircraft [R. 183], and his "official disclosure of in-

vention" to Consolidated similarly locates the stall incep-

tion [R. 780].

Garbell conceded that wings having stall inception in-

boardly of the tip at the mid-span and spreading laterally
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across the wing [R. 176-177], and wings having stall

inception at the root and spreading outboardly therefrom

[R. 178-182], were old in the art before his alleged

invention, and were not covered by his patent in suit.

F. Defendants' Accused Wing. This wing is em-

bodied in an airplane designated by Consolidated as its

Model 240 "Convair," which was an outgrowth of its

earlier Model 110. Its construction is fully shown in the

exhibits, and has an interjacent section located only 30.7%

of the semi-span from root to tip [R. 1000-1005]. Such

interjacent section has a mean-line camber greater than

that of the root and less than that of the tip, and a

thickness ratio less than that of the root and greater

than that of the tip. The Model 240 wing has engine

nacelles, twist, and fillets, all of which, the engineers

agree, influence the over-all stall characteristics of defen-

dants' wing.

The uncontroverted testimony of the witness Ward, a

Consolidated aerodynamicist [R. 412] fully familiar with

the Model 240 airplane and its flight tests, was that its

stall initiated between the nacelle and the fuselage and

was a "root stall" [R. 416, 419]. This, and the fact

that such stall progresses only outboardly from the root,

is confirmed by the affidavits of the engineers Matteson

[R. 89] and Fox [R. 123] and the test report on the

Model 240 [R. 113, 121]. In defendants' wing, there is

no progression of the stall inboardly at any time. It is

all outboard.
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III.

Specifications of Error in the Findings of the District

Court.

1. That the patent teaches an original or any method

of aircraft wing construction having a stall which has its

inception over a large area inboard of the lateral control

surface and which spreads inboard and that the result

is a special stall characteristic
[
F. VIII, R. 45], is erro-

neous because contrary to the patent, and unsupported by

and contrary to the evidence; erred in failing to find that

such stall has its inception over a relatively small area

outboard of the aircraft tail and which spreads both in-

boardward and outboardward.

2. That the patent solved any problem in aircraft wing

construction by the wing described in said findings [F.

VIII, IX, X, R. 45-47], are erroneous because unsup-

ported by and contrary to the evidence, and in not finding

that such wing construction was old and said problem

had been solved in the art long prior to the patent.

3. That the patent solved any stall problem in aircraft

in producing a stall characteristic as described therein

[F. XI, XII, R. 47], are erroneous because contrary to

and unsupported by the evidence, and failing to find that

such a stall characteristic had been achieved in the art

long prior to the patent in suit.

4. That upon the disclosure of the alleged invention of

the patent to defendant Consolidated, the same was re-

jected by it [F. XIII, R. 48] is error because contrary

to the evidence.

5. That the patent has a principle of operation un-

known to the art prior thereto [F. XIV, R. 48]. is error

because there is no evidence to support it, is contrary to
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the evidence, and in not finding that such principle of

operation was old in the art long prior thereto.

6. That the prior art does not disclose any knowledge,

use, or development of a wing which would operate upon

the principle or which would produce the result of that

of the patent [F. XV, R. 48], is erroneous as contrary

to the evidence which shows that that result was old in

the art.

7. That any invention was involved in the patent [F.

XVI, R. 48] is error because unsupported by and con-

trary to the evidence, which shows that the combinations

defined in each of claims 1, 2, 3, 5, 6 and 12 in suit

lack invention and differ only in degree.

8. That the combination of the claims in suit was

novel [F. XVII, R. 48] is erroneous because the claims

are anticipated by the art; and in not finding that all of

such claims are devoid of novelty over the prior art.

9. That defendants have not sustained the burden of

proof in establishing prior manufacture, use, sale, and

knowledge of the alleged invention of the patent [F.

XVIII, R. 49] is erroneous, contrary to the evidence; and

in failing to find that defendants have sustained such

burden.

10. That the structures relied upon by defendants in

the aircraft referred to by defendants' witnesses do not

incorporate, describe, or show prior knowledge of a wing

having a mode of operation or producing the result of

that of the patent in suit as described [F. XIX, R. 49]

is error, being contrary to the evidence.

11. That none of the prior-art references relied upon

by defendants suggests or teaches the desirability of in-

ducing an initial stall over a wide area of an interjacent
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section so that the stall will proceed inboardly toward the

root |F. XX, R. 49 1, is error, being contrary to the

evidence.

12. That the prior art does not teach or disclose

knowledge of a wing having the stall characteristics set

forth in the patent in suit [F. XXI, R. 50] is erroneous

as not supported by and contrary to the evidence.

13. That the claims in suit point out or distinctly claim

the alleged invention [F. XXII, R. 50], is error because

unsupported by the evidence, and erred in failing to find

that such claims fail to meet the requirements of Title 35,

U. S. C. A., Section 33.

14. That the invention of the patent advanced the

scientific knowledge of the art [F. XXIII, R. 50], is

error because unsupported by and contrary to the evi-

dence.

15. That the alleged invention of the patent was not

obvious to those skilled in the art [F. XXIV, R. 50] is

erroneous ; and erred in not finding that the evidence shows

the alleged invention was obvious to those skilled in the

art prior to Garbell's alleged invention thereof.

16. Findings XXV, XXVI, and XXX, and Conclu-

sions III and IV [R. 51, 52, 56-57] are erroneous in

finding that the Convair Liner, Model 240, infringes the

claims in suit, because they are not supported by and are

contrary to the evidence.

17. That the specification of the patent is in clear,

concise, and exact terms sufficient to enable any person

to make or use the same, and that it sets forth the prin-

ciple of the alleged invention and the best mode of apply-

ing such principle [F. XXIX, R. 52], is erroneous be-

cause contrary to law and unsupported by the evidence.
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18. That no evidence was offered on behalf of defen-

dants to controvert plaintiffs' proof of infringement or to

show the absence of infringement and departure of the

accused device from the teachings of the patent in suit

[F. XXXI, R. 52], is erroneous in law because of the

insufficiency of proof of infringement, and as contrary to

fact.

19. Finding XXXII and Conclusion II [R. 52, 56]

that the claims in suit are good and valid and cover a

new and meritorious invention entitling the patent to a

liberal interpretation are erroneous in law and unsup-

ported by and contrary to the evidence.

20. That defendants have not established their de-

fenses of a shop-right license and an implied license under

the patent [F. XXXIII, XXXIV, XLVI, R. 53, 55], is

erroneous because contrary to law and to the evidence;

and erred in failing to find that defendants at all times

have had an express as well as an implied license under

the patent.

21. That the alleged invention of the patent was made

by Garbell prior to his employment by Consolidated [F.

XXXV, R. 53], is erroneous as contrary to law and un-

supported by the evidence.

22. That Garbell disclosed his alleged invention to

others prior to his employment by Consolidated [F.

XXXVI, R. 53], is error because contrary to law and

not supported by the evidence.

23. That the alleged invention of the patent was

rejected by Consolidated [F. XXXVII, R. 53], is error

because contrary to law and to the evidence.

24. That the alleged invention of the patent was not

developed, perfected, devised, or conceived by Garbell
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during- his employment by Consolidated [F. XXXVIII,
R. 53], is error because contrary to law and unsupported

by and contrary to the evidence.

25. That Consolidated took no steps during the em-

ployment of Garbell by it to develop or perfect the alleged

Garbell invention [F. XXXIX, R. 54], is error because

unsupported by and contrary to the evidence; and erred

in failing to find that the alleged invention was developed

and perfected by and at the expense of Consolidated

during such employment.

26. That Consolidated first used the alleged invention

of the patent months after Garbell had left its employ

without notice to him and after a rejection of the inven-

tion [F. XL, R. 54] is error because contrary to the evi-

dence which shows that Consolidated used and tested said

alleged invention during his employment by it and with

his full knowledge, consent, instigation and approval; and

erred in failing- to find that such use and tests by Con-

solidated are represented by Garbell in the patent in suit

to be demonstrations of his patent.

27. That Consolidated has never paid, tendered, or

offered to pay, under the Invention Agreement, PX-16,

the sum of $10.00, or any other sum, to Garbell [F.

XLI, R. 54] is erroneous in law because such sum did

not accrue to him for the license granted in the agree-

ment, and is contrary to the evidence.

28. The District Court erred in failing to find that at

all times while employed by Consolidated. Garbell per-

formed and worked under the Invention Agreement, and

by his conduct has recognized that the express license or

shop-right is and at all times has been in full force and

effect.
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29. That during Garbell's employment by Consoli-

dated, it did not at any time assert any right, privilege,

or license to the alleged Garbell invention [F. XLII, R.

54], is erroneous as a matter of law and because contrary

to the evidence.

30. That offers by Garbell to Consolidated during his

employment by it to the use of the alleged invention of

the patent were rejected by it [F. XLIII, R. 54], is

contrary to law and the evidence.

31. The District Court erred in failing to find that

the first assertion by Garbell that he had any rights in

the invention of the patent in suit independent of or ad-

verse to Consolidated was made by him long after he

had left its employ.

32. That the invention of the patent was complete

prior to Garbell's employment by Consolidated [F. XLV,
R. 55] is erroneous in law, and in finding that nothing

was added thereto and there was no practical carrying

out of the invention by Garbell or by Consolidated during

his employment by it, as the same is contrary to the

evidence.

33. That plaintiffs are entitled to an injunction [F.

XLVII, R. 55] is erroneous in law and not supported by

the evidence.

34. That the action should be referred to a special

master for an accounting [F. XLVIII, R. 56], is erro-

neous because not supported by the evidence.

35. The District Court erred in failing to grant de-

fendants' motion for a new trial, as the same was well

founded in law and fact.
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IV.

ARGUMENT.

POINT ONE.

The Alleged Invention Was Not Made Prior to

Garbell's Employment by Defendant Consolidated.

The District Court found that Garbell "made" the al-

leged invention of the patent in suit prior to his em-

ployment by defendant Consolidated, and that he fully

disclosed it to others prior to such employment [F.

XXXV and XXXVI, R. 53]. The error in these findings

will immediately be apparent.

As pointed out above, the only evidence offered to sup-

port plaintiffs' claim of conception by Garbell prior to

his employment is Garbell's oral testimony, wholly uncor-

roborated by anything [p. 3, supra]. While Garbell

testified that he had earlier disclosed his idea to Piatt

and Chin, neither was called as a witness by plaintiffs,

nor was their absence explained. The record shows that

both Garbell and plaintiffs' attorneys prior to trial had a

number of conferences about the lawsuit with Chin, who

lives in San Francisco [R. 1115], but he was not called

as a witness by them. The legal presumption from this

failure to call is that had Piatt and Chin been called as

witnesses they would have testified adversely to Garbell

and the plaintiffs. (See: Interstate Circuit v. United

States, 306 U. S. 708, 59 S. Ct. 467, 83 L. Ed. 610;

Hann v. Venetian Blind Corp., Ill F. 2d 45 (C. C. A.

9th, 1940).)

As a matter of fact. Chin's testimony denying Garbell's

assertion of early disclosure to Chin was offered by de-

fendants on their motion for a new trial [R. 66], but
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the District Court refused to permit such testimony [R.

497], stating in effect that even if Chin had testified, it

would not have affected the District Court's conclusions

[R. 496].

In any event, we submit that the uncorroborated oral

testimony of Garbell is insufficient to carry back his date

of alleged invention to any time prior to his employment

by Consolidated in 1942. It must be remembered that

plaintiffs are trying to carry such date back from July

16, 1946, the date of application for the patent in suit,

to 1939, a period of seven years, upon such wholly un-

corroborated oral testimony of the patentee, who is also

president of both plaintiff corporations, given eleven years

after the event. Such uncorroborated oral testimony is

insufficient to carry a date of invention back of the appli-

cation filing date. (See: Mcllvaine Patent Corp. v.

Walgreen Co., 44 Fed. Supp. 530 (D. C. 111., 1942;

aff'd 138 F. 2d 177; United States Rubber Co. v. Sidney

Blumenthal & Co., Inc., 98 F. 2d 767 (C. C. A. 2d 1938)

;

United States Shoe Machine Corp. v. Brooklyn Wood

Heel Corp., 77 F. 2d 263 (C. C. A. 2d 1935) ; Tzventieth

Century Machinery Co. v. Loew Mfg. Co., 243 Fed. 373

(C. C. A. 6th, 1917) ; National Mach. Corp. v. Benthall

Mach. Co., 241 Fed. 72 (C. C. A. 4th, 1916).)

The "making" of the invention by Garbell prior to em-

ployment, relied upon by plaintiffs, was his mere mental

concept, divorced from any objective act. Under well-

established legal principles, mere mental conception, even

if believed, is not "making the invention." This was

pointed out succinctly by this Court in Hann v. Venetian

Blind Corp., Ill F. 2d 455 at 458 (1940), the quotation

appearing in Appendix B, page 1.
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A case directly in point is Conway v. White, 9 F. 2d

863 (C. C. A. 2d, 1925). There plaintiff was attempting

to require specific performance of a covenant by an em-

ployee defendant to assign to his employer inventions

made during the employment. The employee contended

(just as plaintiffs do here) that the invention was made

by him prior to his employment. The first machine actu-

ally embodying- the invention was made during the em-

ployment, and the Court held that the date of "making"

of the invention was the date of completion of such

machine, not some earlier conception date.

The rule was early applied in Clark Thread Co. v.

Willimantic Linen Co., 140 U. S. 481, 11 S. Ct. 846,

35 L. Ed. 521 (1891), where the Supreme Court held

that an invention was not made until embodied in con-

crete form, saying:

"It is evident that the invention was not completed

until the construction of the machine. A conception

of the mind is not an invention until represented in

some physical form . .
."

To the same effect, and for the citation of additional

decisions supporting the rule, see: Walker on Patents,

Dellcrs Edition, pages 298-299.

There is absolutely no evidence of any kind in this

action that Garbell ever reduced to practice the alleged

invention of the patent in suit prior to his employment

by Consolidated. In fact, Garbell stated that prior to

such employment no airfoil embodying his invention had

ever been designed by anybody for an airplane [R. 239].

Therefore, under the law and facts, the alleged invention

was not "made" prior to Garbell's employment, and Find-

ings XXXV and XXXYI are clearly erroneous. Also
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plainly erroneous is Finding XLV, in which the District

Court found that the invention was "complete" before

Garbell's employment by Consolidated. Since there was

no embodying of the idea in physical form or other re-

duction to practice before such employment, under the

above law the alleged invention obviously was not "com-

plete."

POINT TWO.

The Alleged Invention Was Made While Garbell Was
Employed by Defendant Consolidated.

The District Court found [F. XXXVIII, R. 53] that

the alleged invention was not made, developed, perfected,

devised, or conceived by Garbell during his employment

by Consolidated. This, we submit, is clearly erroneous

because if the invention was not "made" prior to such

employment as shown in the preceding section, it must

have been "made" during such employment, as it was

embodied in physical form, reduced to practice, and its

practicability fully demonstrated during such period. This

Court need look no further than the admissions of Gar-

bell to satisfy itself of this.

The patent in suit flatly states [R. 612, Col. 10, lines

50-64] that numerous wind-tunnel tests had "demon-

strated convincingly that each of the objects of this in-

vention have been fully achieved." Garbell admitted that

such wind-tunnel tests included those made by Consoli-

dated of its "Two-Engine Tailless Design" and its XB-46

bomber [R. 260-262], which were made during his em-
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ployment and which incorporated the alleged invention of

the patent in suit. Likewise, Garbell's memo dated March

2, 1945, Plaintiffs' Exhibit 25 [R. 666], plainly admits

that "the 'tri-section wing' principle which has been

successfully applied to the Tailless design, the executive

transport, and the XB-46 design, yields several satisfac-

tory wings." Also, Garbell's official disclosure of inven-

tion to Consolidated, Defendants' Exhibit D, likewise indi-

cates that the construction had been successfully "tested"

[R. 783]. Garbell's admissions, therefore, clearly estab-

lish that the alleged invention of the patent in suit was

reduced to practice and its practicability fully demon-

strated by the work done at Consolidated during his em-

ploy by it.

Under Harm v. Venetian Blind Corp., supra, and the

other authorities set forth in the preceding section of this

brief, the alleged invention of the patent in suit was

therefore reduced to practice by Consolidated during Gar-

bell's employment by it, and we suggest that as a matter

of law the invention must be considered as "made" during

such period. As held in the Hann case, supra, an inven-

tion is not made or completed when it is merely con-

ceived; to complete the invention, it must be reduced to

practice.

Likewise, clearly erroneous is Finding XXXIX [R.

54], in which the District Court found that Consolidated

took no steps to develop or perfect the "Garbell inven-

tion" during his employment. As shown by the facts

and admitted by Garbell, Consolidated made wind-tunnel
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models for its "Two-Engine Tailless," its XB-46, and its

Model 110, and fully tested them over many months at

its own expense, to determine whether wings embodying

the alleged invention in suit were practical, and the patent

in suit refers to them as establishing the same.

However, we further submit that the evidence indicates

that the alleged invention was actually conceived, as well

as reduced to practice, while Garbell was employed by

Consolidated. The earliest documentary evidence of the

alleged invention is the report on the proposed "Two-

Engine Tailless Design," submitted in the line of duty

by the engineering group composed of Fiul, Rogers, and

Garbell, Defendants' Exhibit A [R. 1007], which is dated

February 25, 1944. It was not, however, until December

1944, that Garbell submitted his formal disclosure of the

alleged invention, Defendants' Exhibit D [R. 775], which

he characterized as an "official disclosure of Invention"

[R. 789]. Although Garbell was employed on August 7,

1942, and was required by his Invention Agreement [R.

633] "to disclose promptly in writing to the Company's

Patent Department" all inventions made by him while

employed by it, why was it that he waited until December

1944 to make this particular disclosure? This is unex-

plained in the evidence, and, we respectfully submit, the

only logical inference is that he in fact conceived the

alleged invention while so employed.

It is therefore submitted that the alleged invention was

both conceived and reduced to practice during Garbell's

employ by Consolidated.
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POINT THREE.

Defendants Have an Express License Under the Pat-

ent in Suit Which Is a Bar to This Action.

The Invention Agreement, Defendants' Exhibit C [R.

633], required that Garbell promptly disclose to Consoli-

dated all inventions "made, developed, perfected, devised,

or conceived" by him during his employment and for one

(1) year thereafter. The application for the patent in

suit was filed by Garbell within one year after the termi-

nation of his employment. Under the agreement, Con-

solidated had the option to acquire all patent rights to

any invention disclosed to it under the agreement, but in

the event that it did not exercise such option it still re-

tained a "free shop right" (/. e., a non-exclusive, free

license) thereto [See: Par. 6, R. 637].

The alleged invention of the patent in suit was officially

disclosed by Garbell to Consolidated by his written dis-

closure dated December 5, 1944, Defendants' Exhibit D
[R. 775]. It is to be noted that such disclosure is written

on Company stationery, and there is nothing therein to

indicate that the conception originated other than as a

company project. The disclosure characterizes the con-

ception as a "tested new method of airfoil selection" (p. 1)

and referred to actual photographs showing "experimen-

tally obtained" characteristics of the wing (p. 9). The

disclosure was submitted by Garbell with an intercom-

pany memo dated December 19, 1944 [R. 789], which

states: "Please consider this paper an official disclosure

of invention." The disclosure was made to Consolidated's
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patent department, exactly as required by Paragraph 1

of the Invention Agreement. It was not submitted to de-

fendant's management, nor was it submitted as an inde-

pendent or outside idea. Eight other alleged inventions

were also submitted by Garbell under his Invention Agree-

ment [R. 353], of which five were submitted by him prior

to that here at issue, and as to two of which Consolidated

exercised its option rights under the Invention Agreement

and made money payments to Garbell [R. 361-362]. This

was not denied by Garbell. This shows the obvious error

in Finding of Fact XLI, in which the District Court found

that defendant never paid or tendered any sum to Garbell

under the Invention Agreement.

The only reasonable interpretation of the foregoing evi-

dence, we respectfully submit, is that Garbell at all times

honored and worked under the Invention Agreement, and

that when, on December 19, 1944, he submitted his "of-

ficial disclosure" of the alleged invention of the patent in

suit, he did so under and in accordance with the Invention

Agreement and that the District Court should have so

found. Obviously, if Garbell in fact submitted such dis-

closure in accordance with the Agreement, it is a direct

admission by him that the alleged invention was made,

developed, perfected, devised, or conceived by him during

his employment, as otherwise he would have been under

no obligation to have made such official disclosure.

It is well established in the law that the actions of the

parties construing a contract should be followed by the

courts in interpreting the contract. {See: District of

Columbia v. Gallaher, 124 U. S. 505, 31 L. Ed. 526, 527;

Mitau v. Roddan, 149 Cal. 14, 84 Pac. 145, 6 L. R. A.

275, 281.)
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It is therefore submitted that Garbell himself construed

his alleged invention of the patent in suit as falling within

the terms of his Invention Agreement and licensed thereby,

and that this should have been an end to the matter.

Actions speak louder than words. It is further submitted

that the District Court's Findings of Fact XXXIII, XLV,
and XLVII are obviously erroneous as clearly contrary

to the weight of the evidence and unsupported by any

competent evidence.

POINT FOUR.

Defendants Have an Implied-in-Law License Under
the Patent in Suit Which Is a Bar to This Action.

The patentee Garbell, starting in 1944, at every oppor-

tunity during his employment by Consolidated urged it to

use the alleged invention of the patent in suit, and it

did so in the design and testing of its "Two-Engine Tail-

less Design," its XB-46 bomber, its executive transport,

and its Model 110 airplane which was the forerunner of

the Model 240 "Convair" here in suit.

Under the law, this plainly created an implied-in-law li-

cense to defendant to continue to use the construction. The

general rule as to implied licenses is stated in De Forest

Radio Telephone & Telegraph Co. v. United States, 273

U. S. 236, 71 L. Ed. 625, quoted in Appendix B, pages

1 and 2.

A case in point with plaintiffs' claimed statement of

facts in this case is Elsilaw Co. v. Knoxville Glare Co.,

22 F. 2d 962 (C. C. A. 2d, 1927). There an employee

had actually filed a patent application on an invention

before employment but during employment urged his

employer to use the invention. The attempts of the em-

ployer were unsuccessful during the employment, but
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finally after termination of the employment it was success-

ful and started to make and sell devices which included

the invention. The Court held that the employer had an

implied license which barred the action, the pertinent lan-

guage of the decision being quoted in Appendix B, page 2.

A similar factual situation was present in Tin Decorat-

ing Co. v. Metal Package Corp., 29 F. 2d 1006 (aff'd 37

F. 2d 5, and cert, den.), in which the Court found an

implied license, pertinent portions of the opinion being

quoted in Appendix B, page 3.

The rule in this Circuit as to shop-right or implied li-

cense is stated in Gate-Way v. Hillgren, 82 Fed. Supp.

546 (D. C. Calif., 1949, aff'd 181 F. 2d 1010), pertinent

portions of the decision being quoted in Appendix B,

pages 3 and 4.

For many other decisions finding a shop-right or im-

plied license in an employer as to an employee's invention

from activities no more favorable to the employer than

in the present case, see: Annotations in 16 A. L. R. 1204;

32 A. L. R. 1041 ; 44 A. L. R. 593; 85 A. L. R. 1522, and

153 A. L. R. 1002.

It is therefore submitted that defendant has a free

implied-in-law license (i. e., shop-right) to use the alleged

invention of the patent in suit, which is a complete bar

to this action. We submit that Findings XXXIV and

XLVI, finding no shop-right or implied license, are clearly

erroneous in law and fact.

In Findings XIII, XXXVII, XL, and XLIII, the Dis-

trict Court found that defendant "rejected" the alleged

invention. This misconception of the facts apparently was

the controlling factor in the decision of the case by the

District Court, as it is adverted to strongly in the Memo-
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randum Decision [R. 40-43], the pertinent portions being

quoted in Appendix B, page 4. Obviously, defendant

Consolidated did not consider the alleged invention "im-

practical," nor did it "reject" it, as it adopted and used

the idea in its "Two-Engine Tailless Design," in its

executive transport, in its XB-46 bomber, and in its Model

110, all at the suggestion of Garbell.

The misconceptions of the trial court as to the evidence

are illustrated by its statement that the invention was dis-

closed to "the head of defendants' Patent Department, on

March 2, 1945, and passed through channels, bears the

final rejection in a pencilled notation, 'Not (interested)

at this time.' (Plaintiff's Exhibit 25.)" Exhibit 25, as

it and the evidence show, was a suggestion by Garbell that

his wing idea be used as an alternate wing in the Model

37 airplane already built, and was made to T. P. Hall,

chief engineer, not to D. A. Hall, of the Patent Depart-

ment. Exhibit 25 was not sent to defendants' Patent De-

partment at all, and there is no suggestion in the evidence

that it was ever seen by the Patent Department. The

"pencilled notation" by T. P. Hall obviously was merely

a decision not to adopt Garbell's suggestion for that par-

ticular airplane at that particular time; it was not "re-

jection" of the invention. The District Court, after en-

tering such Memorandum Decision, so interpreting the

facts, then refused to permit testimony by T. P. Hall to

explain the Exhibit 25 and his notation thereon [Defts.

Motion for New Trial, R. 65]. We suggest that Findings

XXVII, XL, and XLIII are obviously unfounded and

contrary to the evidence.
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POINT FIVE.

The Claims in Suit Are Invalid for Anticipation by and

Lack of Invention Over the Prior Art.

(a) The Prior Art—In General.

So far as this record shows, no airplane which mani-

fested undesirable tip stall was ever continued in use.

The design of the wing was promptly changed by varying

the geometry, including the camber and thickness rela-

tionships of the wing sections to eliminate tip stall and

move the initial stall area inboard. The variations were

made according to the teachings of world-wide-known lit-

erature and common knowledge of aircraft designers.

Among this literature, N. A. C. A. Report No. 627

[part of DX-UU] describes twenty-two wings of differ-

ent taper ratio specifically designed to avoid tip stall.

Page 14 states:

"The tapered N.A.C.A. 23013-43010 (Fig. 19)

is an example of a wing designed to avoid tip stall-

ing. In order to stall at the center, a combination

of moderate taper, washout and progression to sec-

tions having increasing CL max (increased camber)

toward the tips was used."

The N. A. C. A. Report 703 [DX-XXX], entitled

"Design Charts Relating to the Stalling of Tapered

Wings," provides a comprehensive discussion of the prob-

lem and of the technical aspects thereof. It stated four

methods of moving stall inception inward from the wing

tip to avoid tip stall, one of which was to increase the

mean-line camber from root to tip and to decrease the

thickness ratio therebetween (pp. 1-2). It pointed out

that the point of stall inception is the point of tangency



—31—

of the CL and CL max. curves (pp. 2-3), and that the

rate of separation of the lift-distribution curves indicates

the rate of stall progression in both directions from the

point of tangency (p. 6), which was confirmed by plain-

tiffs' witness Garbell [R. 195-199]. In its Figure 6 (p. 4),

it shows lift-distribution curves for such a cambered wing.

in which the rate of separation of the two curves inboard

is much less than that outboard of the point of tangency

(/. e., stall origin), which plainly indicated from the gen-

eral teaching of the report that stall inception in such

wings occurs at about 60% of semi-span and progresses

inboardly at a faster rate than outboardly, a result set

forth and attributed to the patent in suit [R. 610, Col. 5,

lines 7-9].

N. A. C. A. Note 713, page 3 |R. 868] is directed to

avoid tip stalling of tapered wings, and states:

"The increase in camber produces an increase in

CL max of the sections near the tips and thereby

causes the stalling point to move inward."

These wings prevented tip stall and retained straight-

line fairing, for the obvious reason that straight-line fair-

ing produces a more simple and therefore less costly

structure. Deviation from linear fairing is not an object

sought but a mere incident of relative camber variation

in different stations of the wing, which designers and

builders may desire to avoid to provide simplicity in fab-

rication. Nonetheless, the desired stall characteristics

were conventionally achieved by camber and thickness

variation distributed spanwise of the wing. In conse-

quence, the prevention of tip stall by means of variation

in camber and thickness ratio was an old and well-known

expedient in aircraft wing design. The Examiner [file
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wrapper, PX-33] correctly stated: "by well known

means a wing may be designed to stall at any point."

Wings which utilized variation in the spanwise distri-

bution of cambers and thickness which deviated from

linear fairing for avoiding tip stall were also widely known

and used.

The Royal Aeronautical Society article [DX-WW, R.

905, 906], states:

"In predicting the point where stalling will first

occur, it is necessary to make allowance for the actual

stalling angle of a section at any point of the span,

and by varying the geometric angle and the charac-

teristics of the section (thickness/chord ratio and

camber) it should be possible to control to some ex-

tent the commencement of burbling in relation to the

wing plan form."

That the author of this article contemplated more than

linear spanwise variation of camber from a root section

of smallest camber to a tip section of greater camber is

clearly shown in Figure 12a [R. 909] in which a wing

is graphically depicted having the following section char-

acteristics :

Root Section at Tip

Section .62 Semi-Span Section

Mean
Camber 2% 6% 6%
Thick

Ratio 15% 10% 2%

Since the camber at the interjacent section is equal to

the camber at the tip, it must be greater than the camber

at the same station obtained by linear fairing, and there-
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fore the showing clearly meets those claims of the patent

in suit in which the camber at the intermediate station

is either at variance from or is greater than the linear.

Exhibit CCC [R. 950], published in England in 1938,

states

:

"A better method of preventing tip stalling, or one

which may be profitably employed in conjunction with

a small degree of twist, is to increase the camber

from root or tip, or at least over the outer section of

the wing. * * * Another solution to the tip-

stalling problem to be used with camber variation,

is provided by suitable grading of wing thickness over

the outer portion of the span,"

This camber variation over the outer sections of the wing

inherently results in non-lineal fairing and in camber in-

crease from root to tip, for preventing tip stall, either

alone, or when combined with thickness variation.

Zien's article [DX-XX, R. 913], plainly points out that

by profile (i. e., airfoil section) variation, airflow separa-

tion (i. e.j stall) can be made to occur at the wing tip

later than at the center of the wing, and that lateral sta-

bility is "guaranteed even at stall by the delayed separation

of the flow at the wing tips" [R. 913]. It states that the

camber should be proportionately large at the wing tips

[R. 926], and that wind-tunnel tests had shown that with

a highly tapered wing having a tip with a large section-

lift coefficient (/. c., large camber), the stall starts at the

center of the wing [R. 930]. Finally, in Figure 12 [R.

935], it gives the sections of a five-section wing in which

the root has the least camber and greatest thickness ratio,

and the tip has the greatest camber and the least thickness

ratio and interjacent sections having a camber greater
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and a thickness ratio less than that obtainable by straight-

line fairing [R. 400-402, 468-472]. These ratios are

graphically shown in Defendants' Exhibit RRR [R. 933,

403], and are applied against claim 1 of the patent in

Plate IV adjoining this page. The article fully explains

the profile systematics and the magnitude and position of

the camber and the thickness ratio in controlling the span-

wise distribution of lift coefficients for moving the stall

point inwardly from the tips. Here are taught all the

necessary factors and calculations for the selection of

airfoil sections distributed spanwise for eliminating tip

stall and initiating the stall adjacent the mid-span of the

wing which inherently results in camber and thickness

deviation.

Again, a sailplane called the "Wippsterz" is described

in a 1937 publication [DX-AAA, R. 939], having a three-

section wing in which the root section has the least mean-

line camber and greatest thickness ratio, the tip has the

greatest mean-line camber and the least thickness ratio,

and the interjacent section has a mean-line camber and

thickness ratio at variance with that obtainable by straight-

line fairing [R. 405-406]. The geometry of this wing is

shown graphically in Defendants' Exhibit SSS, which

shows that in the "Wippsterz" the interjacent section

had a mean-line camber greater than that obtainable

by straight-line fairing, and a thickness ratio less than

that obtainable by straight-line fairing. The "Wipp-

sterz" construction is applied against claim 12 of the pat-

ent in suit in accompanying Plate V.

Defendants' Exhibit VV [R. 894], a 1936 publication,

describes a wing used by Curtiss-Wright Airplane Co.,

composed of airfoil sections in which the under side of

the leading edge of the wing is faired out and the leading



'LUFTFAHRTFORSCHUNG" (1938)- DEF. EXHIBIT -XX
APPLIED TO CLAIMS OF GARBELL PATENT IN SUIT

CLAIM I
A LIFTING SURFACE WITH THREE OR MORE CONTROLLED FLUID-FOIL
SECTIONS, IN WHICH

THE FIRST SECTION WITH THE SMALLEST MEAN-LINE CAMBER IS LO-
CATED AT THE ROOT

,

THE SECOND SECTION WITH THE GREATEST MEAN-LINE CAMBER IS

LOCATED AT THE FLUID-DYNAMICALLY EFFECTIVE TIP,

AND THE THIRD OR ADDITIONAL FLUID-FOIL SECTIONS ARE LOCATED
AT STATIONS INTERJACENT BETWEEN THE ROOT AND THE TIP , WHERE-
IN THE VALUES OF THE MEAN-LINE CAMBER OF THE INTERJACENT
FLUID-FOIL SECTIONS ARE GREATER THAN THE VALUFS OF THE MEAN-
LINE CAMBER OBTAINABLE AT THE RESPECTIVE SPANWISE STATIONS BY
MEANS OF STRAIGHT-LINE FAIRING BETWEEN THE FLUID-fOIL SECTION
LOCATED AT THE ROOT OF THE LIFTING SURFACE AND THE FLUID-
FOIL SECTION LOCATED AT THE TIP OF THE LIFTING SURFACE.

h

INTERJACENT
SECTION NO. 2
NACA 4415 AIRFOIL

MEAN CAMBER = 4",

THICK. RATIO = 15'

INTERJACENT
SECTION NO. I

NACA 2418 AIRFOIL
MEAN CAMBER = 2.0%

THICK. RATIO = 18°o

ROOT
ACA 0021 AIRFOIL

AN CAMBER = 0°c

1ICK. RATIO = 21°o

TIP
NACA 6409 AIRFOIL

MEAN CAMBER = 6°

THICK. RATIO = 9"i

INTERJACENT
SECTION NO. 3
NACA 6412 AIRFOIL
MEAN CAMBER = b%

THICK. RATIO = \2%

SECTION OBTAINABLE E

STRAIGHT LINE
FROM ROOT TO TIP

MEAN CAMBER = 2.T
THICK. RATIO = 15.6

SECTION OBTAINABLE BY

STRAIGHT LINE FAIRING

FROM ROOT TO TIP

MEAN CAMBER = .5%

THICK. RATIO = 20%

MEAN : =1.3'

THICK. RATIO = 18.5

PANWISE MEAN CAMBER DISTRIBUTION SPANWISE THICKNESS RATIO DISTRIBUTE

10 SECTION OBTAINABLE BY
STRAIGHT-LINE FAIRING

\
ACTUAL MFAN CAMRER ^ 6.0" 6.0*

5

2.0%^
4.096

ROOT INT.
SECT. «1

INT. INT.

SECT. »2 SECT. »3

BV SI





THE FSI6 WIPPSTER2" SAILPLANE
APPLIED TO CLAIMS OF GARBELL PATENT IN SUIT

CLAIM 12
A LIFTING SURFACE WITH THREE OR MORE CONTROLLED FLUID-FOIL
SECTIONS, IN WHICH

THE FIRST SECTION WITH THE SMALLEST MEAN-LINE CAMBER AND
GREATEST THICKNESS RATIO IS LOCATED AT THE ROOT ,

THE SECOND SECTION WITH THE GREATEST MEAN-LINE CAMBER AND
SMALLEST THICKNESS RATIO IS LOCATED AT THE FLUID-DYNAMICALLY
EFFECTIVE TJP,

AND THE THIRD OR ADDITIONAL FLUID-FOIL SECTIONS ARE LOCATED
AT STATIONS INTERJACENT BETWEEN THE ROOT AND THE TIP , WHERE-
IN THE VALUEi OF THE THICKNESS RATIO OF THE INTERJACENT FLUID-

FOIL SECTIONS ARE SMALLER THAN THE VALUES OF THE THICKNESS
RATIO OBTAINABLE AT THE RESPECTIVE SPANWISE STATIONS BY MEANS
OF STRAIGHT-LINE FAIRING BETWEEN THE FLUID-FOIL SECTION LOCAT-
ED AT THE ROOT OF THE LIFTING SURFACE AND THE FLUID-FOIL SEC-

TION LOCATED AT THE TIP OF THE LIFTING SURFACE.

h

INTERJACENT SECTION
NACA 2315 AIRFOIL

MEAN CAMBER = 2.0%
THICK. RATIO = 15.0%

ROOT
ACA 2318 AIRFOIL
AN CAMBER = 2.0%
ICK. RATIO = 18.0%

TIP
NACA 4312 SE

MEAN CAMBER = 4.0%
THICK. RATIO = 12.0%

SECTION OBTAINABLE BY
STRAIGHT-LINE FAIRING
FROM ROOT TO TIP

MEAN CAMBER = 2

THICK. RATIO =

ALSO SEE CLAIMS

IN SUIT -2, 3, 5, & 6

5PANWISE MEAN CAMBER DISTRIBUTION SPANWISE THICKNESS RATIO DISTRIBUTE

Z0"c

•ACTUAL MEAN CAMBER

ROOT INT. SECTION
50% SEMI-SPAN

TIP ROOT INT. SECTION
50% SEMI-SPAN
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edge radius increased in successive steps [R. 899] from
the tip inboard, thus increasing the airfoil camber toward

the tip. The article states that the result of this change

was that [R. 899]

"the leading edge at the tip remained unstalled

throughout"

and that

"* * * the stall of the wing started along the

trailing edge near the midpoint of the semi-span and
proceeded gradually in all directions * * * the

stall became smooth and more controllable"

Here we have tip stall prevention, with the stall initiating

at the trailing edge near the midpoint of the semi-span

and proceeding gradually in all directions, in a wing com-

posed of different airfoil sections which resulted in camber

deviation from linear fairing.

The Curtiss-Wright, Glenn L. Martin and Vultee air-

planes, hereinafter more fully explained, achieved stall

initiation in the mid-span of the wing and spreading in-

board and outboard with wings having camber and thick-

ness variations which resulted in deviation from that de-

rived from linear fairing exactly as described in the

patent.

Stall wrhich initiated near semi-mid-span and spread in-

board and outboard was abundantly old in the art and

thus was not a distinguishable attribute to the patent

in suit.

There is no competent evidence in this record that the

remedy for any airplane with objectionable tip stall was

not known and available. The evidence is to the effect

that when, in the course of the development of a par-
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ticular airplane design, tip stall was manifested in the

preliminary procedure, such as wind-tunnel tests, it was

promptly eliminated as a matter of engineering routine by

variations of camber and thickness according to the teach-

ings in the literature and by so doing moved the initial

stall point inwardly of the tip, as occurred in connection

with the Glenn L. Martin and Curtiss-Wright airplanes

hereinafter discussed. There was no unsolved problem

in tip stall prevention.

It is therefore plain that the alleged invention of the

patent in suit does not provide any "novel stall charac-

teristic."

(b) The "Pinguino" Sailplane.

Garbell in 1936 and 1937 in Italy helped design, build,

and fly a sailplane (i. e., a "glider") named the "Pin-

guino." He admitted that the "Pinguino" embodied the

principles of the patent in suit [R. 239-241]. He admitted

that some of the flight and wind-tunnel tests referred to

in the patent in suit as demonstrating "convincingly that

each of the objects of this invention has been fully

achieved" [Col. 10, lines 50-58] were those of the "Pin-

guino" [R. 162, 165]. He admitted [R. 180-181] that

the "Pinguino" wing construction was fully described in a

1938 publication, Defendants' Exhibit G [R. 791]. It is

also described in other prior-art publications [R. 943, 952,

961, 964].

Garbell also admitted that the "Pinguino" wing had

four control sections providing camber changes between

root and tip which were non-lineal, the purpose of which

was to move the point of stall inception inboardly from

the tip [R. 240-241, 479-480]. The camber and thickness





THE "PINGUINO" G.P.I. SAILPLANE

INTERJACENT SECTION NO. 2

G535 AIRFOIL
MEAN CAMBER = 5.5%
THICK. RATIO = 16%

TIP
NACA 23012 AIRFOIL

MEAN CAMBER = 2.0%

THICK. RATIO = 12%

INTERJACENT SECTION NO
G535 AIRFOIL

MEAN CAMBER = 5.5%

THICK. RATIO = 16%

ROOT
NACA 0015 AIRFOIL

4EAN CAMBER = 0%
miCK. RATIO = 15%

SECTION OBTAINABLE BY
STRAIGHT-LINE FAIRING
FROM ROOT TO TIP

MEAN CAMBER = .490%
THICK. RATIO = 14.29%

SECTION OBTAINABLE BY
STRAIGHT-LINE FAIRING

FROM ROOT TO TIP

MEAN CAMBER = .024%

THICK. RATIO = 14.95%

UNWISE MEAN CAMBER DISTRIBUTION SPANWISE THICKNESS RATIO DISTRIBU1

ACTUAL THICKNESS RATIO

THICKNESS RATIO OBTAINABLE
BY STRAIGHT-LINE FAIRING

INT. INT.

SECT SECT
#1 §7

TIF
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geometry of the "Pinguino" wing are shown in accom-

panying Plate VI.

Plaintiffs are in this dilemma: If they rely upon the

"Pinguino" wing as conception or reduction to practice

of the alleged invention of the patent in suit, then the

patent in suit is plainly invalid as being fully described

in such printed publications in evidence more than one

year prior to the application for the patent in suit; on the

other hand, if they do not rely upon the "Pinguino" as

such conception, there is nothing to support their con-

tention that Garbell "made" the invention prior to his

employment by Consolidated.

It now appears that a second patent, No. 2,498,262,

was obtained by Garbell after this suit was filed as a

continuation-in-part or, in effect, as an original part, of

the patent in suit, and therefore we ask this Court to

take judicial notice of it. A copy of this second Garbell

patent is included as Appendix C at the end of this brief.

Garbell in this continuation patent claims the identical

camber progression disclosed in the "Pinguino." Each

claim specifies that "the mean-line camber at the inter-

jacent section exceeds the mean-line camber of the more

highly cambered tip section," as it was in the "Pinguino."

The second patent asserts stall characteristics which are

identical with those of the wing of the patent in suit

(compare the stall pattern diagrams, Fig. 3 of the patent

in suit and Figure 3 of the second Garbell patent). Thus

the wings in the "Pinguino" as described in the publica-

tions of 1937-8, the patent in suit, and the second patent,

produce identical stall results, and constitute a statutory

bar against a patent claim in 1946, such as those in patent

in suit, for achieving the same stall results.



N. A. C. A. 2309 airfoil at the tip, or a constant 2%
camber from root to tip, with thickness decreasing linearly

from 15% at the root to 9% at the tip.* The Lombard

article states [R. 899] :

"The stall of the wing was observed in flight * * *

to start at the leading edge near the right wing tip

and progress rapidly to cover the whole tip por-

tion * * *"

To correct this unsatisfactory stall, the wing was then

modified by building up the tip to form a new airfoil

designated the CW-19, having an increased camber of

3.4% [R. 899, 900, 998] and fairing this linearly into

the original section at Section rib 4 (about 30% of

the semi-span) [R. 386]. The wing had minimum cam-

ber at the root, greatest camber at the tip, and an inter-

jacent section at the rib 4 having camber at variance with

(less than) that obtainable with straight-line fairing.

This modification completely corrected the stall difficulty

with the Model 19 [R. 381] as shown by flight tests [R.

384]. According to Lombard [R. 899]:

"The wool tufts showed that the stall of this wing

started along the trailing edge near the mid-point of

the semi-span and proceeded gradually in all direc-

tions. * * * the whole character of the stall

became smooth, more controllable."

In 1939, a new version of the Model 19 was designed

and built by Curtiss-Wright, designated the Model 23. In

the wing of this airplane, the airfoil sections at rib 4 and

*In the NACA airfoil designations, the first digit represents the

mean camber in per cent, and the last two digits represent the

thickness in per cent, thus NACA 2309 has 2% camber, and 09%
thickness.





THE CURTISS-WRIGHT MODELS 2IB a 23 AIRPLANES

APPLIED TO GARBELL PATENT IN SUIT

C\ AIM 12 A LIFTING SURFACE WITH THREE OR MORE CONTROLLED FLUID-FOIL
° SECTIONS, IN WHICH

THE FIRST SECTION WITH THE SMALLEST MEAN-LINE CAMBER AND
GREATEST THICKNESS RATIO IS LOCATED AT THE ROOT ,

THE SECOND SECTION WITH THE GREATEST MEAN-LINE CAMBER AND
SMALLEST THICKNESS RATIO IS LOCATED AT THE FLUID-DYNAMICALLY
EFFECTIVE TIP,

AND THE THIRD OR ADDITIONAL FLUID-FOIL SECTIONS ARE LOCATED
AT STATIONS INTERJACENT BETWEEN THE ROOT AND THE TIP , WHEREIN
THE VALUES OF THE THICKNEST RATIO OF THE INTERJACENT FLUID-
FOIL SECTIONS ARE SMALLER THAN THE VALUES OF THE THICKNESS
RATIO OBTAINABLE AT THE RESPECTIVE SPANWISE STATIONS BY MEANS
OF STRAIGHT-LINE FAIRING BETWEEN THE FLUID-FOIL SECTION LOCATED
AT THE ROOT OF THE LIFTING SURFACE AND THE FLUID-FOIL SECTION
LOCATED AT THE TIP OF THE LIFTING SURFACE.

I-

INTERJACENT SECTION
NACA 2314 AIRFOIL

MEAN CAMBER = 2.0%
THICK. RATIO = 14.0%

ROOT
CW 23 AIRFOIL

MEAN CAMBER = 0%
THICK. RATIO = 19.0?;

TIP
CW19 AIRFOIL

MEAN CAMBER = 3.4%
THICK. RATIO = 10.0%r

AIRFOIL SECTION OBTAINABLE
BY STRAIGHT-LINE FAIRING I

FROM ROOT TO TIP

THICKNESS RATIO = 17.51

SPANWISE MEAN CAMBER DISTRIBUTION SPANWISE THICKNESS RATIO DISTRIBUTH

6? 4
3.4%

oc « ACTUAL MEA
lu :im
2
< 2

2.0%
u '

z ,< 1

LU 0%>^
s

69
TO

17.5% v THICKNESS RATIO OBTAIN/!
o

5 15

% 10 - 14.0% x

BY STRAIGHT-LINE FAIR!

z ^-ACTUAL THICKNESS
* 5u 3 RATIO
X

ROOT INT. SECTION

SEMI-SPAN

TIP ROOT INT. SECTION

SEMI-SPAN

TIP





THE CURTISS -WRIGHT MODELS 2IB a 23 AIRPLANES
APPLIED TO CLAIMS OF GARBELL PATENT IN SUIT

CLAIM A LIFTING SURFACE WITH THREE OR MORE CONTROLLED
FLUID-FOIL SECTIONS, IN WHICH

THE FIRST SECTION WITH THE SMALLEST MEAN-LINE
CAMBER IS LOCATED AT THE ROOT ,

THE SECOND SECTION WITH THE GREATEST MEAN-LINE
CAMBER IS LOCATED AT THE FLUID-DYNAMICALLY EFFECTIVE
TIP . AND

h
THE THIRD OR ADDITIONAL FLUID-FOIL SECTIONS ARE LOCATED
AT STATIONS INTERJACENT BETWEEN THE ROOT AND THE
TIP, WHEREIN THE VALUES OF THE MEAN-LINE CAMBER OF
THE INTERJACENT FLUID-FOIL SECTIONS ARE GREATER

THAN THE VALUES OF THE MEAN-LINE CAMBER OBTAINABLE
AT THE RESPECTIVE SPANWISE STATIONS BY MEANS OF STRAIGHT-
LINE FAIRING BETWEEN THE FLUID-FOIL SECTION LOCATED AT
THE ROOT OF THE LIFTING SURFACE AND THE FLUID-FOIL
SECTION LOCATED AT THE TIP OF THE LIFTING SURFACE.

INTERJACENT SECTION
NACA 2314 AIRFOIL

MEAN CAMBER = 2.0%

ROOT
CW23 AIRFOIL

MEAN CAMBER =

TIP
CW19 AIRFOIL

MEAN CAMBER = 3.4%

ALSO SEE CLAIMS

IN SUIT #2 & 3

AIRFOIL SECTION OBTAINABLE
BY STRAIGHT-LINE FAIRING

FROM ROOT TO TIP-

MEAN CAMBER =56%

SPANWISE CAMBER DISTRIBUTION

ACTUAL MEAN CAMBER

MEAN
CAMBER

3.4%

iNT. SECTION TIP

SEMI-SPAN
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the tip were retained from the Model 19 design, but the

root section was modified to a new section designated the

CW-23 having 0% camber and 19% thickness. The re-

lationship of the resulting wing to the construction and

claims of the patent in suit is shown in accompanying

Plates VII and VIII.

One Model 23 airplane was built [R. 379], and in

1940-41 twenty-four airplanes designated Model 21 B hav-

ing the identical wing geometry as the Model 23 were

built and delivered to the Dutch government [DX-QQQ,
and R. 383].

As shown on Plates VII and VIII, and established by

DX-NNN [981] and the testimony of Oldendorph [R.

380-382], the wing of the Models 23 and 21 B airplane

had the smallest mean-line camber at the root, the greatest

mean-line camber at the tip, and an interjacent station

at about 30% semi-span having a camber at variance with

and greater than the camber obtainable by straight-line

fairing. The root section had the greatest thickness, the

tip the least, and the thickness at the interjacent section

was less than that obtainable by linear fairing.

Plates VII and VIII show that there is no substantial

difference between the structure of the claims in suit and

the Curtiss-Wright airplanes, Models 21 B and 23, the

same variances of camber and thickness ratios with

straight-line fairing existing. The inboard stall which

Garbell asserts for his patent is fully described in the

publication [DX-VV]. These airplanes constituted an

actual accomplishment of this stall, while the Garbell pat-

ent was, at most, a prediction. The references to the

polygon enveloping the curve representing the spanwise

distribution specified in claims 2, 3, 5 and 6 do not define
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novelty in structure [R. 333] and were inherent in the

Curtiss-Wright wing designs.

We respectfully submit that the Curtiss-Wright air-

planes embodied a wing construction which anticipates the

claims in suit in every substantial respect.

(d) The Glenn L. Martin Co. Prior Airplanes—Models

B-26 and PBM.

Also a direct and complete anticipation of the claims in

suit is the B-26 airplane, extensively made and sold by the

Glenn L. Martin Company, of Maryland. About 5,200

of the B-26 airplanes were made and sold by the Martin

Company during the period 1941 to 1945 [R. 501].

The geometry of the wing of the B-26 airplane is il-

lustrated in accompanying Plate IX, in which claim 2 of

the patent in suit is applied thereto. Every other claim

in suit may be applied equally well. In Plate IX, the

camber and thickness ratio values are in accordance with

Martin Co. chart appearing in its Engineering Report No.

1484 [R. 845].

In the initial design of the B-26 by the Martin Com-

pany, it was anticipated that the proposed wing would

have an undesirable tip stall. This is plainly shown by

the Martin Company Engineering Report No. 1326, De-

fendants' Exhibit EE, and was confirmed by the witness

Trimble, chief aerodynamics engineer of the Martin Com-

pany [R. 508]. To correct this anticipated tip stall de-

fect, the wing of the wind-tunnel model of the B-26 was

modified by increasing the camber of the tip section and

fairing this increased camber into an interjacent station.

This is clearly described in Report 1326, and was con-

firmed by the witnesses Trimble [R. 508-509] and Clark

[R. 580-585]. As shown by Report 1326, a number of
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different designs were wind-tunnel tested, and a wing with

a "drooped nose" (i. c, increased camber) at the tip, de-

fined as the "No. 2, Leading Edge," was adopted for the

final design of the B-26 airplane [R. 509 j. The B-26

series of airplanes as actually made and sold incorporated

this construction [R. 509, 519, 582-583 j.

This change in construction, embodied in the B-26 air-

planes as they were actually made and sold, provided a

wing such that the "airfoils between the root and the tip

are not the result of straight-line fairing between root

and tip" [R. 506], but, in fact, the camber was greater

than that obtainable by straight-line fairing [R. 509,

584]. The specific construction of the B-26 wing is de-

tailed in the evidence by Reports No. 1326 [DX-EE] and

No. 1484 [DX-FF], both of which were fully identified,

confirmed, and elaborated upon by the witnesses Trimble

and Clark. Trimble actually wrote Report No. 1326 [R.

508].

As a result of the wing change in the B-26, the point

of stall inception was moved inwardly from the tip [the

point "A" on p. 10 of DX-EE], to about the middle of

the semi-span [the point "B" on p. 10, DX-EE], which

was the very purpose of the change [R. 510, 538-539,

552, 572-573].

These airplanes actually produced the stall inboard of

the tip and approximately at mid-semi-span, suppressed tip

stall and achieved in substance the result asserted for the

patent by deviation of camber and thickness from the

values obtained by straight-line fairing. Thus, the B-26

airplane had substantially the same elements, which pro-

duced substantially the same result in substantially the

same way as the patent in suit, and the claims in suit are

plainly anticipated thereby and invalid.
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That B-26 airplanes were actually made and sold in

quantity between 1940 and 1945 cannot be doubted from

the evidence, which shows purchase contracts [R. 821],

packing orders [R. 827], a delivery receipt [R. 828], a

data sheet [R. 833], and photographs [R. 846], corrobo-

rated by the testimony of Trimble, Clark, and Boardley

(contract administrator).

The Martin B-26 and PBM-3 aircraft were established

in the evidence entirely by depositions and by documentary

exhibits. The District Court neither heard nor saw any

of the witnesses to such prior uses, and therefore en-

joyed no superiority over this Court in the opportunity to

evaluate the evidence with regard thereto. Under such

circumstances, this Court is free to disregard the Findings

of Fact in so far as they relate to the B-26 prior-use air-

plane. {See: Equitable Life Assurance Society v. Ire-

Ian, 123 F. 2d 462 (C. C. A. 9th, 1941); Himmel Bros.

Co. v. Serrick Corp., 122 F. 2d 740 (C. C. A. 7th, 1941).)

The Glenn L. Martin Company built and extensively

sold another airplane, the PBM-3, in which tip stall was

avoided by the use of "three control-sections" in the wing.

The PBM-3 airplanes had a gull type of wing, and the

section intermediate the "break" and the tip had the same

modification for increased camber as in the B-26 model

[R. 520] for the same reasons and with like result in

stall characteristics. The camber of the tip was increased

by changing to the section shown in Figure 4 [R. 857]

and fairing linearly to the gull break. The camber at the

intermediate station between the root section and the tip,

deviated from the camber obtainable with straight fairing

[R. 525, 587]. This change accomplished the result of

shifting the incipient stall point inboard from the tip
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[R. 589]. This wing had stall characteristics sufficiently

satisfactory for use in the 1,300 PBM-3 airplanes that

were made and flown.

The Martin PBM-3 airplanes have been established by

purchase contract [R. 823] ;
page W-3 from data book

DX-NN [R. 861]; drawing DX-RR [R. 865]; photo-

graphs of airplane in flight, DX-QQ [R. 865] ; report

1339, DX-II [R. 849], and the testimony of Trimble

[R. 519-526], and Clark [R. 586-589] concerning the

details of these airplanes, and of Boardley about sales.

About 1,300 of these airplanes were built and flown [R.

503-505] during the period 1941-1945.

Here again, as routine engineering procedure, the Mar-

tin Company, when confronted with tip stall in an air-

plane, modified the wing by increasing the camber at the

tip, to provide an interjacent section having a mean-line

camber "at variance" with linear fairing, to in turn move

the point of stall inception inboardly on the wing and

provide satisfactory stall characteristics.

On accompanying Plate X, claim 2 of the patent in

suit is applied to the Model PBM. There is no differ-

ence in the means (camber and thickness ratio) specified,

for producing the same result (inboard stall) as the pat-

ent. This result was actually achieved in the Martin air-

planes.

The proofs of the Martin Models B-26 and PBM
have not been challenged by plaintiff. The opinion and

Findings of Fact of the District Court do not mention

either of these airplanes.



We assert that these Martin airplanes are complete

anticipations of the wing construction specified in the

claims of the patent in suit.

(e) The Vultee "Vengeance" Airplane.

Another prior-art aircraft embodying the principles of

the patent in suit was the "Vengeance" airplane designed

and manufactured by Vultee Aircraft, Inc. About 1500

of such aircraft were built and sold to the Army Air

Force; contracts dated September 22, 1942, and December

17, 1942, for 400 and 2330, respectively, of such aircraft

being in evidence in Defendants' Exhibit K [R. 805, 330-

331], and deliveries thereof started in 1942 or 1943 [R.

333].

The "Vengeance" had a wing having three control sec-

tions, the root section and the interjacent section having

the smallest mean-line camber and the greatest thickness

ratio, and the tip section having the greatest mean-line

camber and the smallest thickness ratio, the interjacent

section having a mean-line camber greater than that ob-

tainable by straight-line fairing and a thickness ratio at

variance with that obtainable by straight-line fairing [R.

332-333, 335-341]. The geometry of the "Vengeance"

wing is graphically illustrated in Defendants' Exhibit

LLL [R. 974], the graph of which is reproduced in ac-

companying Plate XL

The root section had the least camber (1.4%), the tip

had the greatest camber (2.0%) and the interjacent sta-
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tion had 1.4% camber which is less than and at variance

with that obtainable by straight-line fairing from root to

tip. The thickness ratio was 16.0% at the root, 16%
at the break or interjacent station, and 9.0% at the tip,

as charted in Exhibit LLL
|
R. 974], and identified and

explained by Shick [R. 376]. The thickness ratio at the

break was greater than and at variance with that ob-

tainable by straight-line fairing. The interjacent station

was located at approximately 40% of the semi-span [R.

819].

This is a wing of the type described in the statement

of the patent in suit [Col. 4, lines 51 to 56], which points

out an exemplification for achieving the asserted results

when

—

"The values of the mean-line camber of the inter-

jacent sections neither exceed the mean-line camber

of the tip section nor fall below the mean-line camber

of the root section."

Shick actually participated in the flight and wind-tunnel

tests of the Vultee airplanes, and, describing their stall

characteristics, said [R. 332] :

"A. Stall characteristics started with an initial

stall at approximately the mid-control station, and

progressed gradually both spanwise outboard and in-

board, in a gradual manner as the stall progressed.

It was a mild section stall, mid-section stall. I should

say that was verified in flight as in the wind-tunnel

tests."
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These airplanes embodied the particular spanwise dis-

tribution of lift coefficients referred to in the claims of

the patent. Shick said [R. 333]

:

"Q. In the Vengeance airplane did the fluidfoil

sections have mean line camber that resulted in span-

wise distribution of maximum attainable lift coef-

ficients of the three or more control sections forming

a curvilinear polygon enveloping a curve representing

the spanwise distribution of section lift coefficients?

A. It did. It formed a curvilinear polygon.

Q. * * * Does any airfoil which has three-

control stations, with the mean line camber at the

mid-station at variance with the other two, result

in this curvilinear polygon involving a curve repre-

senting the spanwise distribution of section lift coef-

ficients? A. Yes sir, it does."

Shick clarified this statement by Plaintiffs' Exhibit 29.

The Vultee airplanes actually achieved these stall char-

acteristics by means of spanwise distribution of camber

and thickness. Garbell's patent application was based on

theory. The former was an accomplishment and the latter

was a prediction.

The opinion of the District Court and Findings of

Fact fail to mention the Vultee airplanes, notwithstanding

the unchallenged evidence that the wings of that airplane

produced a stall which has its inception over an area in-

board of the tip and of the lateral control surface, and

contained the camber and thickness variations exempli-

fied in the patent.
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POINT SIX.

The Claims in Suit Are Fatally Indefinite.

Claim 1 in suit distinguishes from the prior art, if it

distinguishes at all, merely in the inclusion of an inter-

jacent fluid-foil section having a mean-line camber "great-

er" than that obtainable by straight-line fairing. If there

be any novelty, it is at this exact point, because the bal-

ance of the claim merely defines a conventional wing

(p. 9, supra). Yet no hint is given either in the claim

or in the specification as to how much "greater" it may
or must be. We suggest that claim 1 is fatally indefinite

at the only possible point of novelty, and that this renders

the claim invalid under the law. (Sec: General Electric

Co. v. Wabash Appliance Corp., 304 U. S. 364, 58 S.

Ct. 899, 82 L. Ed. 1402 (1938); United Carbon Co. v.

Binney & Smith Co., 317 U. S. 228, 63 S. Ct. 165, 87

L. Ed. 232 (1942).)

Claims 2 and 3 are subject to the same vice, but in a

more exaggerated way. These claims define the mean-

line camber of the interjacent section merely as "at vari-

ance" with that obtainable by straight-line fairing. Al-

though this is the only conceivable point of novelty in

these claims, they fail to state zvhat or hozu much, this

"variance" is to be.

Claims 5 and 6 do not define the mean-line camber of

the interjacent section at all, and if this is in fact essential

to the alleged invention these claims are fatally incomplete.

Furthermore, while these claims define the thickness ratio

of the interjacent section as "at variance" with that ob-

tainable by straight-line fairing, they do not define what

or how much this "variance" may or must be, nor does

the specification do so.
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Similarly, claim 12 fails to define the mean-line camber

of the interjacent section, and defines its thickness ratio

merely as "smaller" than that obtainable by straight-line

fairing. How much smaller is left wholly in doubt, and

there is nothing in the specification to assist in determin-

ing this.

We therefore submit that Findings XXII, XXIV and

XXIX are clearly erroneous, and that all of the claims

in suit should be held invalid for failing to "particularly

point out and distinctly claim" the alleged invention as

required by Section 33, Title 35, U. S. C. A.

POINT SEVEN.

Defendants' Airplanes Do Not Produce the Type of

Stall Described in the Patent in Suit and Do Not
Infringe.

(a) The Model 240 Airplane.

The wing illustrated and described in the Garbell patent

is bare and devoid of the environmental structure or con-

comitants of the actual wing of a multi-engine airplane,

such as fuselage, engine nacelles, control surfaces and a

tail structure or empennage. The interjacent station with

camber variation is located at 55% [Col. 8, line 58] of

the semi-span from the root with no washout, or at

60% of the semi-span [Col. 8, line 71] from the root

with 0.5 aerodynamic washout. The spanwise relation

of the inner ends of the ailerons and the tail surfaces of

the airplane to the interjacent station are not illustrated

or described.

The wing of defendants' accused Model 240 Convair

airplane has an engine nacelle and an aerodynamic wash-

out or twist of 1° 12' [R. 1005]. There is a very slight



—51—

deviation in camber and thickness from linear fairing at

the 30.7% station from the root, which is referred to as

a "break." The upper and lower surfaces of the wing,

for an area of approximately 5 feet spanwise, are en-

closed in the nacelle and are not in contact with the air

stream during flight. Fillets between the root and the

fuselage were added according to the flight reports [PX-

35], and modifications to the fillet at the after end of

the nacelle and to the control system [R. 418] were made

without changes in the wing sections, per se. These were

made to correct unfavorable stall characteristics which

were evident in the first model of the 240 series, and

resulted in the ultimate stall characteristics of the ac-

cused airplanes. In agreement that these additions and

modifications are important factors in the aerodynamic or

stall characteristics and results are Garbell [R. 272] and

the engineers Ward [R. 419] and Trimble [R. 570-574].

(b) Stall Characteristics or Operation and Results.

It is elementary that substantial identity in operation

and result must be established to prove infringement, as

well as identity in means. In the instant case, that means

identity in the particular stall characteristics produced by

the wing of the patent and the wing of defendants' Model

240 airplane. (See: Savail v. Jones, 91 U. S. 171, 23

L. Ed. 275; Riverside Heights Orange Growers Assn. v.

Stabler, 240 Fed. 703 (C. A. 9).)

In an airplane, the stall characteristics reflect the mode

of operation and results of the wing.

In the patent, the interjacent control station is described

as being located 55% of the semi-span outboard from the

root [Col. 8, line 58]. The stall inception and develop-
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ment or spread is illustrated in Figure 3 and described in

Column 5, lines 39-43. The stall inception is in the area

12, and spreads progressively inwardly and outboardly to

the areas 13, 14, 15 and 16 from the inception area 12,

at angles of attack greater than that at which stall in-

ception occurs. The prevalent development or spread after

inception is inboard, and it is this spread which Garbell

described for producing the tail shake for a stall warning

[Col. 8, line 51]. For this operation and result, the area

12 of stall inception must be outward (spanwise) of the

outer end of the tail of the airplane and the root or fuse-

lage, as is indicated in Figure 3, so that the air flow aft

from the wing to the tail will be retained during the

stall inception to prevent tail shake. The development or

spread from the inception area 12 must be inward toward

the root as the angle of attack is increased in approaching

a full stall. The spread of the stall must be toward the

root area in front of the tail to produce the delayed tail

shake. While the spread from inception area 12 is pre-

dominantly inward, it also develops outwardly therefrom

in the results illustrated and described. Those are the

stall characteristics or operation and result described in

the patent in suit.

In describing the stall of the wing of the patent in

suit, Garbell said [R. 183] :

"In effect, it was the idea of having stall inception

that is the first separation of the air flow over some

section of the wing, offside of the tail. Somewhere,

let's say in the vicinity of the mid-span or somewhat

inboard of it, so that the first separation would not

produce a tail shake; and then design the wing so

that stall separation would move rapidly inboard and

less rapidly onboard, so that it would reach the root
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within a few degrees of angle of incidence so that

there would be a shake at the tail before the lift was
completely lost." (Italics added.)

For that result, the stall inception area must be onward

spanwise from the tail and spaced spanwise from the root

and progress inward or spread toward the root. There

must be an initially non-stalled area near the root in order

to avoid the initial tail shake.

In describing "root" stall and differentiating it from

the stall of the patent, Garbell said [R. 179]

:

"Now, this proposed root stall is to start on the

wing near the wing root, or at the wing root, and

is to develop quite deeply in the wing root panel with

a very slow and gradual progression outward as the

angle of attack increases * * * The first consequence

of a root stall is a vigorous tail shake."

The essential difference in result asserted by Garbell

between the old "root" stall, and that in the patent, is

that "root" stall produces a tail shake at the ?»ception

while the wing of the patent does not produce it at in-

ception but defers it until just before the angle of attack

is increased to the full stall point.

The District Court held [R. 38] that Garbell's patent

teaches a wing "having a stall which has its inception

over a large area inboard of the lateral control surface

(aileron) that spreads inwardly." That is not in agree-

ment with the illustration and description in the patent,

where the area of inception indicated at 12 is not "over a

large area," but a very restricted area between the outer
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end of the tail (not shown) and the inner end of the

aileron (not shown), if we assume that area 12 is located

to avoid an initial tail shake. It is the spread which may

be over a large area, but not the inception. Likewise,

Findings VII, XI and XII which refer to a stall "which

had its inception over a large inboard area" are not in

accord with the small inception area (12) illustrated and

described. Likewise, Findings XIX and XX, which state

that "inducing a stall" (XIX) or "inducing the initial

stall" (XX) in an interjacent surface or section "over a

wide area" are not correctly descriptive for comparison of

the patent and the prior art. Stall inception over a large

area is contradictory of the patent because a restricted

inception area (12) is essential to prevent the initial tail

shake.

The only testimony offered by plaintiffs on the question

of infringement was that of Garbell. On prima facie,

he merely pointed [R. 222] to the camber and thickness

variations in the wing of defendants' airplane which are

definitely fixed from the evidence [R. 1000]. He did not

at all then attempt to explain its stall characteristics.

Ward was completely familiar with the Model 240 air-

plane and had witnessed flight and wind-tunnel tests with

tufts on the wings, as well as the development of the

Model 240 from its first design, known as Model 1.10.

Describing the operation and stall demonstrated in flight,

he said [R. 419]

:

"Q. Can you tell us from the flight tests where

the stall is initiated in the 240 airplanes? A. In
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the wing between the nacelle and the fuselage. That

is, it is a root stall.

Q. That was based on the tests that you know of ?

A. Based on flight tests of which I witnessed the

tufts of (on) the wings that were installed."

Test and flight reports of the Model 240 are in evidence

as Plaintiffs' Exhibit 35, and excerpts are reproduced

[R. 110-122, 129-132]. The photographs and reports

show that the initial stall occurs suddenly in the root panel

on either wing between the nacelle and the fuselage at

an angle of attack of approximately 11° [R. 92, 103,

104]. As the angle of attack is increased to 13°, the

stall area spreads in the root panel and a secondary stall

area is produced outboard of the nacelle. Since the in-

ception area lies in front of the horizontal tail or sta-

bilizer [R. 1000], the tail shake, if there is any, is in-

duced at the inception of the stall for a stall warning

[R. 126]. It is a root stall which conforms to Garbell's

definition of such [R. 179].

Garbell had no actual knowledge of any tests or oper-

ations in flight with defendants' airplane [R. 274]. He

did not attempt to point out in the flight reports which

defendants furnished to him any support for his testimony.

On rebuttal, after Ward had testified about the root

stall in defendants' wing, Garbell said [R. 442] :

"They disclose the stall inception and spread over

a large inboard area, both between the ailerons and

the nacelles, and the nacelles and root."
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That is all he said about stall inception and progression

in defendants' wing, and it is misleading. The entire

inception is between the root and the nacelle and none

between the ailerons and the nacelle. The spread is out-

board to a secondary area outboard of the nacelle. There

is no inward progression at any time. Garbell said [R.

179] : "The 'root' stall initially produces a vigorous tail

shake." Defendants' wing produces stall inception be-

tween the root and nacelle and in front of the tail. Stall

inception between the nacelle and root in defendants' wing

must produce a tail shake as its first consequence, if it

produces any at all, or at any time. That is not the

character of the stall the District Court and Garbell as-

cribed as essential in the patent in suit. There is not one

word in the testimony of Garbell or other evidence for

plaintiffs that a tail shake is produced, or when it might

occur in defendants' wing. Garbell's testimony about de-

fendants' airplane does not mention the operation and re-

sult described in the patent—stall inception near the center

of the semi-span without tail shake, and inward spread

to produce that shake for a deferred stall warning—in

defendants' wing. That being the only testimony on this

point offered by plaintiffs, we contend that plaintiffs have

not proved the identity in mode of operation and result

necessary to prove infringement. Stall inception outward

of the tail to initially prevent a tail shake until further

increase in angle of attack, and subsequent spread of the

stall toward the root as described in the patent, is an es-

sential of the mode of operation and result of the patent
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and is not achieved in defendants' wing. There is no

infringement.

When plaintiffs asserted, and as the District Court held,

that stall characteristics are essential to the patent, the

burden devolved upon plaintiffs to prove that those same

characteristics are produced by defendants' wing. Plain-

tiffs have nowhere adduced any proof or attempted to

prove (and could not, because it is not the fact) that the

stall inception produced in defendants' wing is where it

is in the patent—outboard of the tail—to avoid initial

stall warning, or that the spread of the stall in defendants'

wing is as it is in the patent—inboard toward the root

—

to produce a delayed tail shake when a complete loss of

lift is approached. Therefore, we contend plaintiffs have

not proved infringement.

Infringement is not proved by merely reading a claim

upon an accused device; the accused device must be clearly

shown to have the same mode of operation. (See: Mc-

Roskey v. Braim Mattress Co., 107 F. 2d 143 (C. C. A.

9th) ; Grant v. Koppl, 99 F. 2d 106 (C. C. A. 9th).) And

the burden of proving such infringement rests squarely

upon the plaintiff. (See: Magnavox Co. v. Hart and

Reno, 73 F. 2d 433, 434 (C. C. A. 9th).)

It will therefore be plain that not only did plaintiffs

fail to carry their burden of proving infringement, but

the only evidence on the question plainly establishes that

the accused Model 240 airplane has a different mode of

operation in its stall inception and progression, and does

not infringe the patent in suit.
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POINT EIGHT.

The District Court Erred in Failing to Grant Defen-

dants' Motion for a New Trial.

Although the granting of a motion for a new trial is

clearly within the discretion of a trial court, it is sub-

mitted that in the present case the District Court abused

its discretion in denying defendants' motion.

Two grounds were and are urged in support of defen-

dants' motion: (a) surprise at the trial, which ordinary

prudence could not have guarded against; and (b) newly

discovered evidence [R. 65].

At the trial. Garbell testified that prior to his employ-

ment by defendant Consolidated he had disclosed the al-

leged invention of the patent in suit to a Dr. Piatt [R.

199-202] and to one Chin [R. 202-207], and, apparently

accepting such uncorroborated testimony of a biased wit-

ness at face value, the District Court found [Finding

XXXVI] that Garbell had "fully and completely disclosed

his invention to others prior to his employment by Con-

solidated" [R. 53]. Piatt had died prior to trial, and

prior to Garbell's testimony defendants had never heard

of Chin [R. 71]. Checking with Chin on Garbell's story

after the trial, defendants learned that Garbell's testimony

as to such disclosures to Chin were made up out of the

whole cloth, and defendants submitted Chin's affidavit

[R. 66] which completely refutes Garbell's testimony.

Similarly, Garbell testified at length to disclosures made

to and statements made by T. P. Hall and D. A. Hall

during his employment by Consolidated. Neither of these

men was employed by defendant Consolidated at the time

of trial, and Garbell's testimony with regard to such

disclosures could not be conveniently checked during the
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trial. Their testimony [R. 75-89] was offered in support

of defendants' motion to wholly refute this portion of

Garbell's testimony, but was refused by the District Court.

In particular, the testimony of said T. P. Hall was

offered to correct the erroneous interpretation put by the

District Court upon Plaintiffs' Exhibit 25 [Memorandum
Decision, R. 40-41] which obviously greatly influenced the

decision on the license issues. The surprise here, obviously,

came from the District Court's unexpected and erroneous

interpretation of this exhibit, as is shown by Hall's prof-

fered testimony [R. 75], which certainly could not have

been anticipated by defendants.

Lastly, the District Court found infringement, stating

that defendants had offered no evidence to show lack of

infringement [Memorandum Decision, R. 38], and mak-

ing a finding to this effect [Finding XXXI]. We sug-

gest that the error in this lay in the District Court's er-

roneous impression that plaintiffs, as a matter of law, had

carried their burden of proof of infringement even though

there was no evidence that defendants' accused airplane

had a stall which initiated inboardly of the tip and then

progressed inboardly (which the District Court attributed

to the patent in suit), and that the burden of proof had

shifted to defendants to negative an issue not established

by plaintiffs. When this error of law became, apparent

from the District Court's memorandum decision, the tes-

timony of Matteson and Fox was offered to show con-

clusively that defendants' accused airplane in fact has a

type of stall entirely different from that of the patent in

suit. The District Court refused to receive such evi-

dence.

We submit that defendants were wholly surprised by

Garbell's unexpected testimony and by the District Court's
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erroneous interpretation of the evidence, and that defen-

dants should, in the interests of justice, have been af-

forded the opportunity to present such proffered testi-

mony. Even though such additional evidence would not

have changed the District Court's mind as to the result

[R. 496-497], we suggest that such evidence might be

more persuasive in this Court.

VI.

Conclusion.

In summary, the pattern of this case is plainly as fol-

lows : The patentee Garbell employed the principles of the

patent in suit as early as 1937 in his "Pinguino" sail-

plane; he was employed by defendant Consolidated from

August, 1942, until October, 1945, as an aerodynamic

engineer, whose duty it was to design and develop airfoils

for defendant's airplanes; and during such employment

suggested many times to defendant that such "Pinguino"

principles be embodied in defendant's airplanes in the

process of design. Pursuant to Garbell's suggestion and

under his direction, such principles were in fact incor-

porated in the design of Consolidated's Two-Engine Tail-

less airplane, its Model 107, its XB-46 Bomber, and its

Model 110 (which had the same wing geometry as the

accused airplane in suit). During his employment, Gar-

bell made an "official disclosure of invention" to defendant

Consolidated of the conception of the patent in suit under

his Invention Agreement which provided to defendant an

express "free shop-right" thereon. Apart from this ex-

press license, defendant Consolidated acquired an implied-

in-law license to use the alleged invention, by reason of

the fact that Garbell repeatedly suggested its use by Con-

solidated, which was accepted by defendant pursuant to



—61—

his suggestions and with his full approval and co-operation,

defendant embodying the suggestion in at least four of

its aircraft designs. To now deny to defendant Consoli-

dated the free continued use of that which it bought and

paid for through extended experimental work and salary

to Garbell, extending over a period of several years, would,

we suggest, be an affront to good conscience. During

his employ by Consolidated, Garbell never asserted any

independent or adverse right to the alleged invention in

suit, nor did he ever treat it other than as a development

made, perfected, and used for and by defendant. Far

from being subject to criticism, we suggest that defendant

Consolidated has treated Garbell in the highest of good

faith and with great liberality, allowing him to retain title

to his alleged invention, whereas it could, legally and

morally, have compelled him to assign all of his rights to

the defendant. We suggest that the employer-employee

relationship is a two-way street, and that an employer is

as much to be protected by the courts against an un-

scrupulous employee as the reverse.

The claims of the patent in suit are obviously invalid

as lacking novelty over the prior art, every element of

each of the claims being found in the same combination

in one or more of the prior-art airplanes or publications.

Even if there is some vestige of novelty in the claims,

it does not rise to the dignity of invention, but constitutes

mere mechanical skill of the calling. Each of the claims

in suit is merely for a collection of old airfoil sections,

the novelty, if any, residing in the selection defined

thereby. It was old in the art to provide aircraft wings

having three or more control sections, in which the mean-

line camber increases and the thickness ratio decreases

from root to tip, and providing an interjacent section be-



—62—

tween root and tip which has a mean-line camber and

thickness ratio "at variance" with that obtainable by

straight-line fairing, to avoid tip stall by moving the

point of stall inception inwardly from the tip. Any varia-

tions from such art which plaintiffs can point to in the

claims in suit constitute mere changes in form and degree,

and do not provide any result new, unexpected, or differ-

ing in kind. All of the claims in suit are therefore clearly

invalid as mere aggregations of old elements.

Lastly, it is submitted that the claims are so vague and

nebulous as to be fatally indefinite and therefore void as

failing to comply with 35 U. S. C. A., Section 33. Each

of such claims is wholly indefinite at the exact point of

novelty asserted by the patent, i. e., in defining the inter-

jacent section as having mean-line camber or thickness

ratio "at variance with" or "greater than" or "less

than" that obtainable by straight-line fairing.

It is respectfully submitted that the judgment of the

District Court should be reversed in toto, and the action

dismissed.

Dated December 29, 1951.

Respectfully submitted,

Robert B. Watts,

Fred Gerlach,

Harris, Kiech, Foster & Harris,

Ford Harris, Jr.,

Attorneys for Defendants-Appellants.
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The Conventional Aircraft Wing.

While aircraft wings have been made in many config-

urations, a typical conventional wing is illustrated in

Plate I, page 9 of the foregoing brief, for reference in

connection with the following glossary:

Plate 1, Fig. 1, is a plan or top view of a conventional

two-engine airplane showing its essential components.

Fig. 2 is an enlarged plan or top view of one semi-span

of the aircraft shown in Fig. 1, omitting the engine

nacelle for clarity.

Fig. 3 is a front view of the semi-span shown in Fig. 2.

Fig. 4 is a cross section of the semi-span on line AA
of Fig. 2.

Each of the cross sections through an aircraft wing is

termed an airfoil section or profile. In addition to the

area and shape of a wing, the selection of the airfoil

sections from which the wing contours are derived deter-

mines its aerodynamic characteristics. There is a wide

diversity of airfoil sections known and used in the design

of aircraft, a number of which are shown in Defendants'

Ex. VVV. Generally speaking, the upper contour of an

airfoil section or its upper camber is convex, while

its lower contour or lower camber is straight or slightly

concave, the two contours being joined to form a leading

edge by means of a leading edge radius, and converging

to a relatively sharp trailing edge. The flow of air over

the upper and lower contours of an airfoil section creates

a pressure differential which results in the ability of the

section to develop a lifting force when inclined upwardly

in an airstream.



In an airfoil section, the median line between the upper

and lower cambers gives a curve which is called the

mean-line camber. The maximum height of the mean-line

camber above a straight line joining the leading and trail-

ing edges {the chord) divided by the chord is the mean-

line camber ratio which is usually expressed as a per-

centage.

In the conventional aircraft wing shown in Plate I, the

taper from root to tip is uniform, i. e., straight lines con-

nect the fluid-foil section at the root of the semi-span (i. e.,

the root section) with the fluid-foil section at the wing tip

{i.e., the tip section). For the purposes of this case,

such uniform taper between root and tip is referred to in

the evidence as straight-line fairing or lineal fairing. Such

lineal or straight-line fairing may be between any two

fluid-foil sections of the wing, e. g., between root and tip,

as shown in Plate I, or between any two intermediate or

interjacent sections.

Plate II, bound opposite page 9 of the brief, will

assist in an explanation of the meaning of "stall" in an

airplane wing. The upper figure thereof shows a section

taken through a conventional wing in flight, the air flow

over and under the wing being illustrated by lines. In

Fig. 1, the chord line of the wing is substantially horizon-

tal and the direction of the air stream is indicated by the

arrow. As will be noted, there is a substantially clean

separtion of the air at the leading edge, and a smooth

flow of air over and under the wing, which is essential to

produce lift.

If the nose of the airplane is directed upwardly, the

wing may take the position indicated in the middle fig-

ure, in which the chord line of the wing makes a sub-
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stantial angle with the horizontal line, which angle is the

angle of attack. As illustrated, the air-flow lines still

show a clean separation at the leading edge and a smooth

flow over most of the wing. At the rear of the wing,

however, on its upper surface, the clean air flow has sepa-

rated from the wing, causing an area of air turbulence,

indicated as "stalled area." Due to this turbulence, there

is little or no aerodynamic lift over the "stalled area."

There is sufficient aerodynamic lift over the balance of

the surface of the wing, however, to insure substantially

normal flight of the airplane.

As the angle of attack is increased to a position as

shown in the lower figure, the air separation ("stalled

area") likewise increases and the lift decreases until such

time as the total wing lift is insufficient to support the

aircraft in the air, at which time the craft falls, normally

going into a dive with the nose down. The point at

which the aircraft starts to fall is actually the stall point,

but prior thereto there may be stall areas on the upper

surface of the wing due to such air separation.

Adjacent the wing tips of a conventional airplane,

ailerons are normally provided on the trailing edge of the

wing, which are used to control flight. If a substantial

part of the aileron area of the wing is stalled, due to a

substantial increase in the angle of attack of the airplane,

it may be impossible to control flight, as the ailerons may

then become ineffective, and this unfavorable condition is

known as tip stall.



Glossary.

Aileron: A hinged or movable portion of the trailing

edge of an airplane wing for controlling the lateral mo-

tion of the airplane.

Airfoil: A surface or aircraft component, such as an

airplane wing, aileron, rudder, elevator, designed and in-

tended to react with an air stream to produce lift.

Airfoil Section: A transverse section through a wing.

Angle of Attack: The angle between the chord of an

airfoil section and the relative air stream.

Camber: The rise of the contours of an airfoil sec-

tion from the chord; usually expressed as the ratio of the

departure of the curve from the chord to the length of

the chord.

Chord: An arbitrary datum line from which the or-

dinates and angles of an airfoil section are measured;

the straight line between the leading and trailing edges.

Drag: The combination of the total air force on a

body parellel to the relative wing.

Fairing: Structural shape, cowl, or covering to house

an irregularity in order to reduce drag.

Flaps: A pivoted airfoil usually at the trailing edge of

the wing near the fuselage used to vary the effective

camber.

Fuselage: The body to which the wings and tail of an

airplane are attached.

Interjacent Station: A spanwise section between the

root section and tip section of a wing.

Leading Edge: The foremost edge of an airfoil with

reference to its direction of movement through the air.
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Lift Coefficient: An arbitrary function denoting the

degree of lift force obtainable from an airfoil or airfoil

section under a given set of conditions.

Mack Number: The ratio of the velocity of an air foil

in flight to the speed in sound.

Maximum Thickness: The greatest thickness of the

airfoil section measured or a line maximum to the chord

and is usually expressed as a per cent of the chord length.

Mean-Line Camber: The rise of the median line be-

tween the upper and lower contours of an airfoil section

from the chord, usually expressed as the ratio of the

maximum amount of departure from the chord of the

section to the length of the chord.

Nacelle: A fairing, usually to enclose a power plant.

Planform Taper: A change in chord length along the

wing span from the root to the tip, usually expressed in

the ratio of the root chord to the tip chord, such as 3 to 1.

Reynolds No.: A non-dimensional coefficient used as

a measure of the dynamic scale of a flow.

Root (Wing): The inboard end of the wing adjoining

the fuselage.

Semi-span: The maximum distance between the center-

line of the fuselage and the wing tip.

Span: The maximum distance from wing tip to wing

tip of an airplane.

Stall: The condition of an airfoil or airplane in which

it operates at an angle of attack greater than the angle of

attack of maximum lift.

Tail: The rear components of an airplane usually con-

sisting of a system of horizontal and vertical stabilizing



planes or fins to which movable control surfaces are

mounted such as elevators and rudders.

Tip (Wing): The outer end of an airplane wing.

Thickness Ratio: The ratio of the thickness of an

airfoil section to the length of the chord; usually to de-

note the ratio of the maximum thickness of the section

to the chord length.

Trailing Edge: The rearmost edge of an airfoil with

reference to the direction of movement through the air.

Wing: An airfoil designed primarily to produce the

lift force necessary to sustain an airplane in flight.
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".
. . However, an anticipating fact [Dunn's ap-

plication] prior to the date of Anderson's application was

proved beyond a reasonable doubt, thereby shifting the

burden of proof to the plaintiff to prove, by a prepon-

derance of the evidence, that his invention was made still

earlier than when that fact occurred. It is elementary in

patent law that an invention is not complete until it is

'reduced to practice/ An application for a patent is

equivalent to a reduction to practice, designated by the

courts for convenience as 'constructive reduction to prac-

tice.' However, when in a case like the one under consid-

eration it is desired to carry the date of invention back

of the date of application, earlier actual reduction to prac-

tice is required to be proved.

"It will be noted that the entire evidence presented in

support of plaintiff's claim consisted of the oral testimony

of Anderson and Dunn, above outlined, and the sketch

which Anderson claimed he made about the time of his

claimed conception of the invention. This sketch cannot

be said in any sense to prove a reduction to practice, . .
."

[Emphasis added.]

Hann v. Venetian Blind Corp., Ill F. (2d) 455,

at 458 (1940).

".
. . No formal granting of a license is necessary

in order to give it effect. Any language used by the

owner of the patent or any conduct on his part exhibited

to another, from which that other may properly infer that
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the owner consents to his use of the patent in making or

using it, or selling it, upon which the other acts, consti-

tutes a license and a defense to an action for a tort . . ."

De Forest Radio Telephone & Telegraph Co. v.

United States, 273 U. S. 236, 71 L. Ed. 625.

"While it is true that the invention was made before

Lawson, one of the inventors, became connected with

appellee, yet it was Lawson, as one of appellee's stock-

holders and officers, and as a superintendent of manufac-

ture, who expended much of appellee's time and consid-

erable of its money in adapting the invention to practical

use in appellee's business. The experimentation and ex-

pense proceeded during the two years of his association

with appellee. If at that time his efforts had been at-

tended with success, and a considerable trade established

in gloves made under that patent, it would scarcely be

questioned that a shop right accrued to appellee.

"If the final step which led to a successful application

of the patent to appellee's business was not taken until

after Lawson's relations with appellee had ceased, should

appellee be held thereby to have lost the benefit of its

previous expenditures and efforts to that end under the

patentee's direction? We think not, but rather that, in

fairness, they were authorized to continue to make avail-

able to them the investment and experimentation there-

tofore made with Lawson's direction and co-operation in

the undertaking to employ his invention in the joint enter-

prise of himself and the others interested in appellee cor-

poration."

Elzilaw Co. v. Knoxville Glove Co., 22 F. (2d)

962 (C. C. A. 2d, 1927).
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".

. . The George invention, if any was disclosed

in his crude model, was an inadequate conception, which

had never been embodied in a machine. It was uncertain

whether he would or could obtain a patent. He presented

it to his employer, and allowed his employer to risk a

substantial investment in constructing machinery and

bringing it into practical use, without any suggestion that,

if these efforts proved successful, the employer would be

required to pay toll for the use of the invention thus per-

fected.

"The sense of justice underlying the equities of such a

situation was emphasized by Dickinson, District Judge,

in Mix v. National Envelope Co. (D. C), 244 F. 822.

The license to be implied should be coextensive with the

employer's business requirements, because the obvious pur-

pose with which invention and investment were made was

to satisfy those requirements, and if the scope of the

license was to be less than the breadth of this purpose it

was the duty of the employee to say so. No formal grant-

ing of a license was necessary. Silence, under all the

circumstances, was sufficient to give effect to a license

commensurate with the obvious purpose of the parties

..." (pp. 1007, 1008).

Tin Decorating Co. v. Metal Package Corp., 29

F. (2d) 1006 (aff'd 37 F. (2d) 5, and cert,

denied).

" 'The doctrine of the shop right is of equitable origin.

The principle involved is that where an inventor or owner of

an invention acquiesces in the use of the invention by anoth-

er, particularly where he induces and assists in such use

without demand for compensation or other notice of restric-



tion of the right to continue, he will be deemed to have

vested the user with an irrevocable, equitable license to use

the invention. This situation between the inventor and em-

ployer might, of course, arise by mutual agreement, but

generally the situation arises where the inventor induces

his employer to proceed and not only fails to object to the

use, but stands by or assists, while permitting his em-

ployer to assume expense and put himself in a position

where it would be to his detriment to be compelled to

relinquish further use of the invention.'
"

Gate-Way v. Hillgren, 82 F. Supp. 546 (D. C.

Calif. 1949, aff'd 181 F. (2d) 1010).

"While the evidence shows that the invention was

discussed at various times with various executives of the

defendants, not only did they not assert any right thereto,

but from the very beginning they considered it impractical,

and so stated to the plaintiff. And, in one instance, at

least, the statement of impracticability was admittedly

stated in not very genteel language. The fullest dis-

closure of the patent invention made to the head of the

defendants' Patent Department, on March 2, 1945, and

passed through channels, bears the final rejection in a

pencilled notation, 'Not (interested) at this time.' [Plain-

tiff's Exhibit 25.] And that notation, like the 'damned

spot' in Macbeth, will not 'out,' for all adjurations. For

it spells rejection of the invention, . .
." [Emphasis

added.]

Memorandum Decision [R. 40-43],

"There remains the question as to whether Appel's

device does anticipate appellee's device. The differences

between the two devices, as stated above and as re-



—5—

lated by witness McDougall, are in the form or shape of

such devices. Are the changes in Appel's device made by

appellee sufficient to impart invention to appellee's device?

We think not. The rule on that point is an aged one, and

is stated in Smith v. Nichols, 21 Wall. 112, 88 U. S. 112,

119, 22 L. Ed. 566, as follows: '* * * But a mere

carrying forward or new or more extended application of

the original thought, a change only in form, proportions,

or degree, the substitution of equivalents, doing substan-

tially the same thing in the same way by substantially the

same means with better results, is not such invention as

will sustain a patent. * * *'*********
"Here, the most that can be said for appellee's device

is that appellee extended the application of Appel's device,

and changes in the form thereof. The two devices do the

same thing, i. e., prevent wear of the housing. They do

it in the same way, i. e., by causing the wear to be ab-

sorbed by the liner instead of the housing. Are sub-

stantially the same means used? We think they are
))

Bingham Pump Co., Inc. v. Edwards, 118 F. (2d)

338 (1941), at 340.

".
. . There is no exact standard by which a court

may determine when a combination of old elements con-

stitutes invention and when it is within the mechanical

skill of one working in the art. The most recent opinion

of the Supreme Court on combination patents expresses

the view that, 'courts should scrutinize combination patent

claims with a care proportioned to the difficulty and im-

probability of finding invention in an assembly of old

elements.' Great Atlantic & Pacific Tea Co. v. Super-



market Equipment Corp., 340 U. S. 147 [87 U. S. P. Q.

303, 306]. The test to be applied to such patents is that

the combination must perform some new or different func-

tion—one that has unusual or surprising consequences.

It is our view that the patent in suit fails to meet this

severe test and does not constitute invention. The most

that can be said for the patent in suit is that it rearranges

the elements of the slit camera in such a manner that in

the performance of their respective functions a higher

degree of accuracy is obtained . . ."

Photochart v. Photo Patrol, Inc., 189 F. (2d) 625

(1951).
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FLUID FOIL LIFTING SURFACE
Maurice A. Garbell, San Francisco, Calif., as-

signor, by direct and mesne assignments, of
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California

Application September 16, 1946, Serial No. 697,281

12 Claims. (CI. 244—35)

This invention relates to the design and con-
struction of surfaces to be driven through a fluid,

and in particular through the air, intended to

produce a useful force component perpendicular
to the relative velocity of the fluid with respect
to the surface; the said useful force component
will be referred to hereinafter as "lift," and the
said surfaces will be referred to hereinafter as
"lifting surfaces."

The present application is a continuation in

part of my co-pending application entitled Fluid
foil lifting surface, Serial Number 683,815. filed on
July 16, 1946, now Patent No. 2,441,758 of May 18,

1948, the general object of which is the attain-

ment of good stalling characteristics on lifting

surfaces by means of a novel method of fluid-foil

selection, wherein the mean-line camber and if

necessary the thickness ratio of one or more
fluid -foil sections interjacent between the root
and the tip of the lifting surface are varied from
the respective values obtainable by straight-line
fairing between the root and tip sections by fol-

lowing the subject method of the said co-pending
application.

The general objects of the invention specified

in the instant application are the attainment of

good stalling characteristics, the elimination of

violent rolling moments, the creation of stable

nose-down pitching moments at the stall, the
maintenance of adequate lateral-control effec-

tiveness, the reduction of the fluid-dynamic drag.
and a reduction of the resulting drag moment
with respect to the root of the lifting surface.

Another object of the invention specified in the
instant application is the attainment of espe-

cially high lifting-surface lift coefficients in those
designs in which engineering considerations other
than those pertaining solely to the control of

stalling characteristics permit the fluid-dynami-
cal design engineer to utilize interjacent fluid-foil

sections having a mean-line camber greater than
the mean-line camber of the section at the root

or the section at the tip of the lifting surface,

wherein the spanwise location, mean-line cam-
ber, and thickness ratio of the said interjacent

fluid-foil sections are defined and explained in

the subject specification of this invention.

Other objects and advantages will be apparent
from an examination of the drawings accom-
panying the instant application taken in con-

junction with the following, and in which:
Figure 1 shows a schematic perspective view

of a lifting surface designed and constructed ac-

cording to the method outlined in the subject

specification.

Figure 2 illustrates the spanwise distribution
of actually prevailing section lift coefficients and
the spanwise distribution of maximum attainable
section lift coefficients on a typical lifting surface

5 designed and constructed according to the sub-
ject method of this invention.

Figure 3 illustrates the typical inception and
growth of the stall of a lifting surface designed
and constructed according to the subject method

10 of this invention.

Figure 4 illustrates the procedure employed In
the finding of the optimum spanwise location of
the third controlled fluid-foil section in a lifting

surface designed and constructed according to
15 the subject method of this invention.

Figure 5 illustrates the spanwise distribution of
actually prevailing section lift coefficients and
the spanwise distribution of maximum attainable
section lift coefficients on a typical lifting surface

20 designed and constructed according to the sub-
ject method of this invention, the tip section of
said lifting surface having a thickness ratio
smaller than the optimum thickness ratio for ab-
solutely maximum attainable section lift coeffl-

25 cient for the series of fluid-foil sections employed
in the lifting surface.

A preferred embodiment of this invention is

described in the following specification; the broad
scope of the invention is expressed in the claims

30 concluding the instant application.
The invention consists of novel methods and

combinations of methods described hereinafter,
all of which contribute to produce a safe and effi-

cient lifting surface.

35 Referring to the drawings for more specific de-
tails of the invention, Figure 1 serves to illustrate
the preferred embodiment of this invention, com-
prising a lifting surface with three or more "con-
trolled" fluid-foil sections, in which a section with

40 a small mean-line camber 1 is located at the root
of the lifting surface, a section with a greater
mean-line camber 3 is located at the fluid-dy-
namically effective tip of the lifting surface 'the
actual tip fairing of the lifting surface may com-

15 prise a faired three-dimensional body without
identifiable mean-line camber, which is not of
any consequence in the application of the sub-
ject invention) . and one or more interjacent sec-
tions 2 are selected following the method out-

50 lined below, said interjacent fluid-foil sections
having values of the mean-line camber at vari-
ance with the values 4 obtainable at the respec-
tive spanwise stations by means of straicht-line
fairing between the fluid-foil section located at

.">3 the root and the fluid-foil section located at the



2,498,262

tip of the lifting surface, wherein the respective

values of the mean-line camber of one or more of

the interjacent fluid-foil sections exceed the
mean-line camber of the more highly cambered
tip section. It shall be understood that the pre-

ceding considerations apply to all types of lifting

surfaces regardless of the respective thickness
ratios of the root and tip sections. It shall also

be understood that additional consideratic-ns rel-

ative to the respective thickness ratios of the vari-

ous controlled fluid-foil sections are presented
herein for lifting surfaces wherein the thickness
ratio of the root section is the greatest, and the
thickness ratio of the tip section is the smallest,

respectively, of any fluid-foil section employed in

the lifting surface.

Figure 2 illustrates the preferred manner in

which this invention, through the employment of

the aforementioned method of fluid-foil selec-

preferred embodiments of the subject method of
this invention are hereinafter explained for two
typical combinations of predetermined design
parameters

:

In the first typical configuration the following

design parameters, for example, are assumed to

be given a priori: (a) the planform of the lifting

surface, based on structural and practical design
considerations; (b) the series of fluid-foil sections

to be employed, based on high-speed and other
performance requirements; (c) the maximum
permissible effective aerodynamic washout, based
on drag considerations and structural bending-
moment limitations; (d) the thickness ratio of

the fluid-foil section at the root, based on the
critical-Mach-Number requirements and struc-

tural weight considerations; (e) the thickness

ratio of the fluid-foil section at the tip, based on
practical space requirements for control-surface

tion, achieves the establishment of a curvilinear 20 balances, etc.; (/) the maximum mean-line cam-
polygon 5 describing the spanwise distribution of

maximum attainable section lift coefficients, said
curvilinear polygon being so shaped that it en-
velops closely the curve 6 describing the spanwise
distribution of the actually prevailing section lift

coefficients, except that beyond the spanwise
point 7 at which the highest actually prevailing

section lift coefficient occurs the maximum at-

tainable section lift coefficient exceeds substan-
tially the actually prevailing section lift coeffi-

cient, so that the stall inception occurs near mid-
semispan, spreads more prevalently inboardward
and to a smaller extent outboardward as shown
in orderly progression by curves 12, 13, 14, 15, and
16 In Figure 3, and does not involve the extreme
tip of the lifting surface prior to the breakdown
of the fluid flow over the entire remaining lifting

surface. As used herein the curvilinear polygon
6 describing the spanwise distribution of maxi-
mum attainable section lift coefficients is estab-

lished by the respective values of the maximum
attainable lift coefficients of the root section 9,

the tip section 8, and the third or additional con-
trol section 1 1 , and by the respective maximum
attainable lift coefficients 5 of the sections ob-
tained by conventional fairing between each pair

of controlled sections 9— II, II—8, etc.

The curve 6 describing the spanwise distribu-

tion of the actually prevailing section lift coeffi-

cients at the maximum lift coefficient of the lift-

ing surface is obtained by conventional methods
of experimentally verified calculation for the de-

sired lifting surface, taking into consideration the
planform, effective aerodynamic washout, section

lift-curve-slope characteristics, etc.

The term "envelopment" as used herein signi-

fies the establishment of curvilinear polygon 5 on
the convex side of the curve 6, wherein each indi-

vidual branch 9

—

II, II—8, and so forth of the
curvilinear polygon 5 is tangent or nearly tan-

gent to curve 6.

The following specification outlines the method
employed In the design of the subject lifting sur-

face of this invention, whereby to select the most
opportune values of fluid-foil section mean-line
camber and fluid-foil section thickness ratio re-

quired to achieve the objects of the instant in-

vention:
To apply the subject method of this Invention

ber of any fluid-foil section on the lifting surface,

based on drag and pitching-moment limitations.

The subject method of this invention is em-
ployed firstly to design the lifting surface with-

26 out any effective aerodynamic washout, that is,

with the three or more controlled fluid-foil sec-

tions placed at such an angle of incidence with
respect to the reference chord plane of the lift-

ing surface that the said fluid-foil sections oper-

30 ate at their respective zero-lift angles of attack

when the entire lifting surface operates at its

angle of attack for zero overall lift.

Based on fundamental experimental wind-tun-
nel data available for the preselected series of

86 fluid-foil sections, graphs are plotted showing
the variation in the maximum attainable sec-

tion lift coefficient versus the mean-line camber,
thickness ratio, and Reynolds number, respec-

tively; similar graphs are plotted showing the

40 variation in the section zero-lift angle of attack

versus the mean-line camber, thickness ratio,

and Reynolds number, respectively.

For the spanwise location of the third and
additional controlled sections 2 and II, the sub-

45 ject method of this invention utilizes preferably

locations between the spanwise point of the high-

est actually prevailing section lift coefficient 7

and the spanwise point located twice as distantly

from the tip 8 as point 7, with a preferable opti-

mum at the point 17, where the tangent to the
inboard portion of the curve of spanwise dis-

tribution of the actually prevailing section lift

coefficients 18 intersects the horizontal tangent
19 to the same curve, as shown in Figure 4.

It will be understood, however, that inescap-

able practical design considerations may require

that the additional controlled sections 2 and 1

1

be placed at spanwise stations located inside

power plant nacelles or at those spanwise sta-

60 tions where the lifting surface is mechanically
jointed for sudden changes in planform taper,

or sweep-back, as is the case in craft with re-

movable or foldable outboard panels.

The thickness ratio obtainable at the third

66 section 1 1 is calculated by straight-line inter-

polation between the root section and the tip

section or is determined by such structural or

other criteria of different nature as may be
considered to prevail. However, the subject

50

66

it Is actually necessary to know only the planform 70 method of this invention teaches that best re-

of the lifting surface and the desired stall pat-

tern. Inasmuch as practical considerations other

than those pertaining solely to the control of the

stalling characteristics ordinarily predetermine
certain design parameters of the lifting surface,

suits are achieved if the thickness ratio of the
tip section 3 is smaller than the optimum sec-

tion thickness ratio for absolutely maximum at-

tainable section lift coefficient of the fluid-foil

75 series chosen, and If the thickness ratio of the
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third section 2 and 1 1 Is chosen equal to or slight-

ly greater than the said optimum thickness ratio,

so that the optimum thickness ratio occurs either

at the third section 2 and II or at a spanwlse

location 21 near the point 22 of highest actually

prevailing section lift coefficient.

The approximate maximum attainable lift co-

efficient of the entire lifting surface for appropri-

ate values of the Reynolds number Is estimated

for example by dividing the maximum attain-

able section lift coefficient of the third fluid-

foil section (obtained from the aforementioned
wind-tunnel data for the selected values of the

section thickness ratio and the maximum permls-

slrable effects of any material amount of Aerody-
namic washln.

If. for reasons other than those pertaining sole-

ly to the control of stalling characteristics, waah-
out Is desired, a small amount of effective aero-

dynamic washout is Introduced. '; to 1 In each
.step of the application of the method, wherein
the total effective aerodynamic washout Is dis-

tributed In appropriate fashion between the con-

10 trolled sections and where th<- total washout is

than the maximum permissible washout as

defined In the aforesaid initial design assump-
tions. The entire heretofore specified procedure
Including the establishment of a curve 6 con-

sible mean-line camben by the highest spanwlse 18 forming to the washout chosen is then repeated

value of the "additional section lift coefficient

<V
(as defined in Army-Navy-Commerce Manual
ANC-l(l) entitled "Spanwlse Air-Load Distribu-

tion"), as follows:

C L_ =
Ci of interjacent section

for the selected amount of effective aerodynamic
washout, until the desired results as illustrated

in Figures 2 and 3 are attained while satisfying

the aforesaid requirements of different nature.

20 A typical example of the application of the

principles of this invention to one well-known
type of lifting surface is as follows: Here we
assume a planform taper ratio of three to one.

an aspect ratio of ten, a total effective aero-

23 dynamic washout of zero degree, a section thick-

ness ratio tapering linearly from 22 per cent at

the root to 15 per cent at the tip. the utiliza-

tion of "63-" series NACA "low-drag" fluid-foil

sections, a mean-line camber of the most highly

and by repeating this operation with checks of

the Reynolds number of the said most highly

cambered interjacent section as specified in the

co-pending application, until the maximum at- M cambered controlled section 2 characterized by
talnable lift coefficient of the lifting surface Is an "ideal lift coefficient" Ci, equal to 0.4. The
accurately determined. term "ideal lift coefficient" is to be interpreted
The spanwlse distribution 6 of the actually as defined by the National Advisory Committee

prevailing section lift coefficients is then calcu-
for Aeronautics nomenclature and Is herein used

lated for the maximum lift coefficient Ci.max of
3JJ

as a parameter characteristic of the mean-line
the entire lifting surface, following one of the camber of a fluid-foil section. Calculations based
conventional calculation methods.
For the Reynolds number and the pre-selected

thickness ratio of the tip section, the required

on conventional methods will indicate that a lift-

ing surface having the above general design pa-
rameters will experience, at its maximum result-

value of the mean-line camber is determined
40 ant jift coefficient, a distribution of section lift co-

from the graph showing the experimentally

measured variation of the maximum attainable

section lift coefficient with varying mean-line
camber, selecting that value of the mean-line

efficients as illustrated in curve 6

Following the procedures hereinbefore de-

scribed, we achieve in the above-outlined con-

struction the desirable stalling characteristics

camber that produces a maximum attainable
46 taught by this invention by placing the most

section lift coefficient 8 substantially equal to highly cambered controlled section at a station

the highest actually prevailing section lift coeffl- approximately 70 per cent of the semi-span from
clent 7. the root and with an effective aerodynamic wash-
For the Reynolds number and the pre-selected out of zero degree with respect to the root sec-

thickness ratio of the root section, the required 30 tion and through the use of mean-line camber
value of the mean-line camber is determined of the root section I characterized by an "ideal

from the graph showing the experimentally meas- lift coefficient" Ci, equal to 0.1, and a mean-line
ured variation of the maximum attainable sec-

tion lift coefficient with varying mean-line cam-
ber, selecting that value of the mean-line cam-
ber that produces a maximum attainable section

lift coefficient 9 equal to or slightly superior to

the section lift coefficient 10 actually prevail-

ing over the root section.

From the foregoing, it will be readily seen
that the lifting surface obtained by the inven-
tion, and defined by the curvilinear polygon 8,

embodies the combination of a fluid-foil section

I or 9 having the smallest mean-line camber at

camber of the tip section 3 characterized by an
"ideal lift coefficient" Ci, equal to 0.35.

In this structural example the mean-line cam-
ber of the interjacent controlled section 2 is

greater than that of the root section I and of

the tip section 3. and hence greater than that

of the interpolated section 4 obtainable at the

70 per cent semi-span station by means of

straight-line falrinu' between sections I and I,

and which accomplishes the envelopment of

curve 6 by the curvilinear polygon 5

It will be fully appreciated by those skilled in

the root, a fluid-foil section 3 or 8 having a great-
65

this art that the invention may be readily em-
er mean-line camber at the tip, and one or

more interjacent controlled sections 2 or 1 1 hav-

ing values of the mean-line camber at variance

with the values 4 obtainable at the respective

spanwise stations by means of straight line fair-

ing between the root section and the tip sec-

tion, wherein the mean-line camber of the third

or an additional interjacent controlled section

exceeds the mean-line camber of the more highly

bodied in various devices wherein the thickness

ratio of the interjacent section 2 is varied from
that obtainable through straight-line fairing be-

tween root section I and tip section 3 in order

to facilitate the attainment of the objects es of

this Invention with the smallest possible range

of values of section mean-line camber.

The second typical configuration differs from
the first in that two interjacent sections 2 may

cambered tip section, while avoiding the unde- 75 be utilized. Hence, the following design pa-
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8
rameters are asBumed to be given a priori: (a)

The plan form of the lifting surface; (b) the
series of fluid-foil sections to be employed and
their fluid-dynamic characteristics; (c) the

maximum permissible effective aerodynamic
washout; (d) the thickness ratios of the fluid -

foil section at the root and of the fluid-foil sec-

tion at the tip, respectively; (e) the maximum
mean-line camber to be assigned to any fluid

-

foil section on the lifting surface.

The number of interjacent "controlled" fluid-

foil sections, in this case, is not limited. The
following representative specification applies to

the case of two interjacent controlled fluid-foil

substantially above the curve of actually pre-
vailing section lift coefficients 23.

If the designer intends to achieve positive stall

inception in a certain spanwise panel of the lifting

9 surface, the subject method of this invention

specifies that in either of the aforedescribed de-

sign procedures the mean-line camber and thick-

ness ratios, as well as the spanwise location, of

the sections comprised within or adjacent to the

\M panel for which stall inception is desired be so

selected that within the "stall inception panel"
the curve of maximum attainable section lift co-

efficients lies slightly below the curve of actually

prevailing section lift coefficients, without modi-
sections; however, the reasonings specified there- V5 fying the aforedescribed relationship of the maxi-
in are obviously usable in the design of lifting

surfaces with a different number of interjacent

controlled sections. Here it will be understood

that the values of the mean-line camber of one

or more of the interjacent controlled sections 2 ^
are greater than that of the more highly cam-
bered tip section 3, while one or more of the
remaining interjacent controlled sections 2 may
be either greater or smaller than that of the

aforementioned tip section 3, depending on the £$
range of section thickness ratios encountered be-

tween the root and the tip of the lifting sur-

face.

In this case the instant method teaches that

mum attainable section lift coefficients and the

actually prevailing section lift coefficients on the

remainder of the semispan of the lifting surface

outside of the "stall-inception panel" proper.

If, in any of the aforedescribed cases, the lift-

ing surface under consideration is modified by
excrescences such as, for example, power-plant
nacelles, or flaps that modify the local zero-lift

angle and the local maximum attainable section

lift coefficient, the calculation of the maximum
attainable section lift coefficients and of the effec-

tive washout at the various spanwise stations

takes due account of the effects of these modifica-

tions by introducing "equivalent values" of the

the optimum spanwise location for the interja- *#, effective washout and section mean-line camber
cent fluid-foil section having the greatest mean-
line camber is in the vicinity of the spanwise

station carrying the highest actually prevailing

section lift coefficient 7, and that the optimum

into the subject method of this invention.

Upon completion of the procedure outlined for

the subject method of this invention, the zero-

lift angles of the fluid-foil sections selected thus-

spanwise location for the second interjacent 55 iy are determined for their respective mean-line
fluid-foil section is point 17, where the tangent

at the root to the curve of spanwise distribution

of the actually prevailing section lift coefficients

18 intersects the horizontal tangent 19 to the

same curve, as shown in Figure 4. The instant m is achieved.

cambers, thickness ratios, and Reynolds numbers,

and each fluid-foil section is set properly with

respect to the reference chord plane of the lift-

ing surface, so that the desired effective washout

method also teaches that best stalling character-

istics are obtained by assigning to the two or

more interjacent fluid-foil sections values of the

section thickness ratio that, for the series of

Ey practicing my invention a lifting surface can

be designed and constructed to achieve the ob-

jects hereinbefore stated.

Theoretical calculations, as well as numerous
fluid-foil sections selected, yield the absolutely

46 tests performed in flight and in the laboratory,

maximum attainable section lift coefficients.

The approximate maximum attainable lift co-

efficient of the entire lifting surface is estimated

by dividing the maximum attainable section lift

have demonstrated convincingly that each of the

objects of this invention has been fully achieved.

The inventor wishes it to bo clearly understood

that the generally judged excellently satisfactory

coefficient of the most highly cambered fluid-foil 60 stalling characteristics of lifting surfaces designed
section by the highest spanwise value of the

'additional section lift coefficient
and constructed according to the subject method
of this invention are directly attributable to the

use of three (or more) controlled fluid-foil sec-

tions selected according to the hereinbefore speci-

53 fled method of this invention, and to the afore-

described method employed in the design of such

lifting surfaces.

This invention accomplishes an important im-
provement in the art, and the discoveries herein

DO disclosed are of great value to all types of air-

craft (as well as to crait operating in other

fluids) , throughout their entire operating range,

and especially «n the critical low-speed operation

where steadiness of lift and lift variation, stability
quired value of the mean-line camber and il nee-

flg of the craft control effectiveness, and smooth

in a manner substantially similar to that previ-

ously outlined.

The spanwise distribution of the actually pre-

vailing section lift coefficients 23 is then calcu-

lated for the maximum lift coefficient of the en-

tire lifting surface as previously outlined.

For the Reynolds number of the additional in-

terjacent fluid-foil section, preferably located at

the spanwise station 17 abovedeflned, the re-

essary the thickness ratio is determined substan-

tially as outlined for the fluid-foil section 1 1 in

the co-pending application.

The value of the mean-line camber of the fluid-

foil section located at the tip of the lifting sur-

face is not of consequence in the application

of the subject method of this invention, pro-

vided that the maximum attainable section lift

coefficients represented by the curved segment

ness and stability of control forces are of vital

importance for the safety and efficiency of the
craft; also in violent maneuvers at high speeds
when high lifting-surface lift coefficients com-
parable with those occurring at the low-speed
stall are encountered and even temporarily sur-

passed.

I claim:
1. A lifting surface with three or more con-

connecting points 22 and 20 Figure 5 remains 7* trolled fluid-foil sections, in which the first sec-
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tlon with a small mean-line camber Is located at
the root, the second section with greater mean-
line camber Is located at the fluld-dynamlcally
effective tip, and the third or additional fluid -

foil sections are located at stations Interjacent
between the root and the tip, wherein the values
of the mean-line camber of the Interjacent fluid-
foil sections are at variance with the values of
the mean-line camber obtainable at the respec-

10
values of the thickness ratio of the Interjacent
fluid-foil sections are greater than the values of
the thickness ratio obtainable at It

spanwlse stations by meuu of straight -line fair-
ing between the fluid-foil section located at the
root of the lifting surface and the Buld-fofl sec-
tion located at the tip of the lifting surface, and
wherein the mean-line camber of one or more of
the Interjacent fluid-foil sec ris the

tlve spanwlse stations by means of straight-line 10 mean-line camber of the more highly cambered
fairing between the fluid-foil section located at tip section.
the root of the lifting surface and the fluid-foil 4. A liftln/r surface with three or more con-
section located at the tip of the lifting surface. trolled fluid-foil sections. In which the first sec-
and wherein the mean-line camber of one or tlon with a small mean-line camber is located at
more of the interjacent fluid-foil sections exceeds 15 the root, the second section with greater mean
the mean-line camber of the more highly cam-
bered tip section, said three or more controlled
fluid-foil sections having values of the mean-line
camber selected in such manner that the result-
ing spanwlse distribution of maximum attain-
able section lift coefficients of the three or more
controlled sections forms a curvilinear polygon
enveloping a curve representing the spanwlse dis-

tribution of section lift coefficients prevailing at

line camber la located at the fluld-dynamlcally
effective tip and the third or additional fluid-
foil sections are located at stations interjacent
between the root and the tip. wherein the values

20 of the thickness ratio of the interjacent fluid-
foil sections are at variance with the values of
the thickness ratio obtainable at the respective
spanwise stations by means of straight-line fair-
ing between the fluid-foil section located at the

the maximum attainable lift coefficient of the 25 root of the lifting surface and the fluid-foil sec-
lifting surface, for a given planform and dis- tion located at the tip of the lifting surface, and
carding the effect of any material amount of wherein the mean-line camber of one or more
aerodynamic washin. of the interjacent fluid -foil sections exceeds the

2. A lifting surface with three or more con- mean-line camber of the more highly cambered
trolled fluid-foil sections adapted to provide stall 30 tip section, said three or more controlled fluld-
lnception within a predetermined Interval of foil sections having values of the mean-line cam-
spanwise stations, in which the first section with ber and the thickness ratio selected In such man-
a small mean-line camber is located at the root, ner that the resulting spanwise distribution of
the second section with greater mean-line cam- maximum attainable section lift coefficients of
ber Is located at the fluld-dynamlcally effective 35 the three or more controlled sections forms a
tip, and the third or additional fluid-foil sections curvilinear polygon enveloping a curve represent-
are located at stations interjacent between the lng the spanwlse distribution of section lift co-
root and the tip, wherein the values of the mean- efficients prevailing at the maximum attainable
line camber of the interjacent fluid-foil sections lift coefficient of the lifting surface, for a given
are at variance with the values of the mean-line 40 planform and discarding the effect of any mate-
camber obtainable at the respective spanwise sta- rial amount of aerodynamic washin.
tions by means of straight-line fairing between 5. A lifting surface with three or more con-
the fluid-foil section located at the root of the trolled fluid-foil sections adapted to provide stall

lifting surface and the fluid-foil section located at inception within a predetermined interval of

the tip of the lifting surface, and wherein the 45 spanwise stations. In which the first section with
mean-line camber of one or more of the inter- a small mean-line camber la located at the root,

jacent fluid-foil sections exceeds the mean-line the second section with greater mean-line cam-
camber of the more highly cambered tip section. ber Is located at the fluld-dynamlcally effective

said three or more controlled fluid-foil sections tip. and the third or additional fluid-foil sections

having values of the mean-line camber selected 60 are located at stations Interjacent between the
in such manner that the resulting spanwlse dis- root and the tip. wherein the values of the thick

-

tribution of maximum attainable section lift co- ness ratio of the Interjacent fluid-foil sections

efficients of the three or more controlled sections are at variance with the values of the thickness
forms a curvilinear polygon enveloping a curve ratio obtainable at the respective spanwise sta-

representing the spanwise distribution of section M tions by means of straight-line fairing between
lift coefficients prevailing at the maximum at- the fluid-foil section located at the root of the
tainable lift coefficient of the lifting surface, for lifting surface and the fluid-foil section located
a given planform and discarding the effect of any at the tip of the lifting surface, and wherein the
material amount of aerodynamic washin, and mean-line camber of one or more of the Inter-

that the said polygon representing the resulting
fl0

jacent fluid-foil sections exceed* the mean-line
spanwlse distribution of maximum attainable

section lift coefficients be so shaped that the first

Intersection with the curve representing the span-
wise distribution of prevailing section lift co-

efficients occurs in that interval of spanwise sta-

tions for which stall Inception is to be obtained.

3. A lifting surface with three or more con-
trolled fluid-foil sections, in which the first sec-

tion with a small mean-line camber and greatest

thickness ratio is located at the root, the second
section with greater mean-line camber and small-

est thickness ratio is located at the fluld-dynaml-
cally effective tip, and the third or additional

fluid-foil sections are located at stations lnter-

cimber of the more highly cambered tip section,
said three or more controlled fluid-foil sections
having values of the mean-line camber and the
thickness ratio selected In such manner that the

fl5
resulting spanwise distribution of maximum at-
tainable section lift coefficients of the three or
more con'rol'cd sections forms a curvilinear poly-
gon enveloping a curve representing the span-
>vi<e distribution of section lift coefficients pre-

70 vailing at the maximum attainable lift coefficient

of the lifting surface, for a given planform and
discarding the effect of any material amount of

aerodynamic washin. and that the said resulting

spanwise distribution of maximum attainable

Jacent between the root and the tip, wherein the 75 section lift coefficients be so shaped that the first
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intersection with the spanwlse distribution of

prevailing section lift coefficients occurs in that

interval of spanwise stations for which stall in-

ception is to be obtained.

6. A lifting surface with three or more con-
trolled fluid-foil sections, and having a highest

actually prevailing section lift coefficient at a pre-

determined spanwise station, in which the first

section with a small mean-line camber is located

at the root, the second section with greater mean-
line camber is located at the fluid-dynamically
effective tip, and one of the interjacent fluid-

foil sections is located near a spanwise point
where a tangent to the inboard portion of the
curve representing the spanwise distribution of

actually prevailing section lift coefficients, for a
given planform and discarding the effect of any
material amount of aerodynamic washin, inter-

sects a substantially horizontal tangent to the

washin, intersects the horizontal tangent to the
highest point of a substantially same curve,

wherein the values of the mean-line camber of

the interjacent fluid-foil sections are greater

S than the values of the mean-line camber obtain-
able at the respective spanwise stations by means
of straight-line fairing between the fluid-foil sec-

tion located at the root of the lifting surface and
the fluid-foil section located at the tip of the

10 lifting surface, and wherein the mean-line cam-
ber of one or more of the interjacent fluid-foil

sections exceeds the mean-line camber of the
more highly cambered tip section.

9. A lifting surface with three or more con-

18 trolled fluid -foil sections, and having a highest
actually prevailing section lift coefficient at a
predetermined spanwise station, in which the first

section with a small mean-line camber and great-

est thickness ratio is located at the root, the
highest point of the same curve, wherein the 20 second section with greater mean-line camber is

values of the mean-line camber of the interja- located at the fluid-dynamically effective tip, and
cent fluid-foil sections are greater than the val- two of the interjacent fluid-foil sections are lo-

ues of the mean-line camber obtainable at the cated respectively near the spanwise station of

respective spanwise stations by means of straight- highest actually prevailing section lift coefficient

line fairing between the fluid-foil section located 25 and near a spanwise point where a tangent to

at the root of the lifting surface and the fluid- the inboard portion of a curve representing the
foil section located at the tip of the lifting sur- spanwise distribution of actually prevailing sec-

face, and wherein the mean-line camber of one tion lift coefficients, for a given planform and
or more of the interjacent fluid-foil sections ex- discarding the effect of any material amount of

ceeds the mean-line camber of the more highly 30 aerodynamic washin, intersects a substantially

cambered tip section. horizontal tangent to the highest point of the
7. A lifting surface with three or more con- same curve, wherein the values of the thickness

trolled fluid-foil sections, and having a highest ratio of the interjacent fluid-foil sections are
actually prevailing section lift coefficient at a greater than the values of the thickness ratio ob-
predetermined spanwise station, in which the 35 tainable at the respective spanwise stations by
first section with a small mean-line camber and
greatest thickness ratio is located at the root,
the second section with greater mean-line cam-
ber and smallest thickness ratio is located at
the fluid-dynamically effective tip, and one of
the interjacent fluid-foil sections is located near
a spanwise point where a tangent to the inboard
portion of a curve representing the spanwise dis-
tribution of actually prevailing section life coeffi-

cients, for a given planform, and discarding the
effect of any material amount of aerodynamic
washin, intersects a substantially horizontal tan-
gent to the highest point of the same curve,
wherein the values of the thickness ratio of the

means of straight-line fairing between the fluid-

foil section located at the root of the lifting sur-
face and the fluid-foil section located at the tip

of the lifting surface, and wherein the mean-
40 line camber of one or more of the interjacent

fluid-foil sections exceeds the mean-line camber
of the more highly cambered tip section.

10. A lifting surface with three or more con-
trolled fluid-foil sections, in which the first sec-

,;5
tion with a small mean-line camber and greatest

thickness ratio is located at the root, the second
section with greater mean-line camber and small-

est thickness ratio is located at the fluid-dynami-
cally effective tip, and the third or additional

interjacent fluid-foil sections are greater than 50 fluid-foil sections are located at stations inter-
the values of the thickness ratio obtainable at
the respective spanwise stations by means of
straight-line fairing between the fluid-foil sec-
tion located at the root of the lifting surface and
the fluid-foil section located at the tip of the lift-

ing surface, and wherein the mean-line camber
of one or more of the interjacent fluid-foil sec-
tions exceeds the mean-line camber of the more
highly cambered tip section.

8. A lifting surface with three or more con-
trolled fluid-foil sections, and having a highest
actually prevailing section lift coefficient at a
predetermined spanwise station, in which the
first section with a small mean-line camber is

located at the root, the second section with
greater mean-line camber is located at the fluid-

dynamically effective tip. and two of the inter-

jacent fluid-foil sections are located respectively
near the spanwise station of highest actually pre-
vailing section lift coefficient and near a span-
wise point where a tangent to the inboard por-
tion of a curve representing the spanwise dis-

tribution of actually prevailing section lift coeffi-

cients, for a given planform and discarding the
effect of any material amount of aerodynamic

jacent between the root and the tip, wherein the
values of the thickness ratio of the interjacent

fluid-foil sections are smaller than the values of
the thickness ratio obtainable at the respective

5
- spanwise stations by means of straight-line fair-

ing between the fluid-foil section located at the
root of the lifting surface and the fluid-foil sec-
tion located at the tip of the lifting surface, and
wherein the mean-line camber of one or more

go of the interjacent fluid-foil sections exceeds the
mean-line camber of the more highly cambered
tip section.

11. A lifting surface with three or more con-
trolled fluid-foil sections, and having a highest

a5 actually prevailing section lift coefficient at a
predetermined spanwise station, in which the first

section with a small mean-line camber and great-
est thickness ratio is located at the root, the
second section with greater mean-line camber

70 and smallest thickness ratio is located at the
fluid-dynamically effective tip, and one of the
interjacent fluid-foil sections is located near a
spanwise point where a tangent to the Inboard
portion of a curve representing the spanwise dls-

75 tribution of actually prevailing section lift co-
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efficients, for a given planform and discarding

the effect of any material amount of aerody-

namic washln. Internets a substantially horizon-

tal tangent to the highest point of thi

curve, wherein the values of the tluekm

of the Interjacent fluid- foil sections are smaller

than the values of the thickness ratio obtainable

at the respective spanwlse stations by means of

straight-line fairing between the fluid-foil sec-

tion located at the root of the lifting surface and
tin iluid-foil section located at the tip of the

lifting surface, and wherein the mean-line cam-
ber of one or more of the interjacent fluid-foil

sections exceeds the mean-line camber of the
more highly cambered tip section.

12. A lifting surface with three or more con-
trolled fluid-foil sections, and having a highest

actually prevailing section lift coefficient at a

predetermined spanwlse station, in which the

first section with a small mean-line camber and
greatest thickness ratio Is located at the root,

uid section with greater mean-line cam-
ber and smallest thickness ratio is located at the
fluid-dynamically effective tip, and two of the

Interjacent fluid-foil sections are located respec-

tively near the spanwise station of highest actu-

ally prevailing section lift coefficient and near
a spanwise point where a tangent to the inboard
portion of a curve representing the spanwise dis-

tribution of actually prevailing MCtloa ttfl

n planform and discarding
the effect of any material amount of aerodynamic

bin, Intersects a substantially horizontal tan-
' iii the highest point of the same curve.

the values of the thickness ratio of the
ni fluid-foil sections are smaller than

'he thickness ratio obtainable at

the respective spanwise stations by means of
10 straight-line fairing between the fluid-foil sec-

tion located at the root of the lifting surface
and the fluid-foil section located at the tip of

the lifting surface, and wherein the mean-lln»»
camber of one or more of the interjacent fluld-

15 foil sections exceeds the mean-line camber of the
more highly cambered tip section
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Jurisdiction.

The District Court has jurisdiction under the Patent

Laws (Judicial Code 24, 28 U. S. C. A. 41(7)). This

Court has jurisdiction of this appeal (Judicial Code 129, 28

U. S. C. A. 227). The appeal was timely.

Statement of the Case.

The Garbell patent relates to an invention of a fluid-

foil lifting surface which, for the purposes of the trial

and on this appeal, more specifically can be called an air-

craft wing or lifting surface. The invention is described

by Dr. Garbell in the patent in suit [p. 1, colm. 1, line 53,

to p. 1, colm. 2, line 3, R. 605-616] :

"The general object of this invention is the attain-

ment of good stalling characteristics of lifting sur-

faces, said good stalling characteristics being achieved

by the employment of three or more controlled fluid-

foil sections, 1, 2, and 3, selected according to the

method explained in the subject specification of this

invention, * * *."

In an airplane wing certain cross-sectional geometric

shapes, called airfoils, are used to produce lift by that

wing [R. 166-168]. The lift is primarily produced by

accelerating the flow of air over the upper surface of the

wing in relation to the average speed of the wing through

the surrounding air. As long as this flow of air over the

upper surface of the wing is smooth and not turbulent,

lift will be produced by that wing. If the speed of the

aircraft is decreased below a minimum speed by heading the

aircraft upwardly and shutting down the power, the air

flow over the upper surface becomes turbulent with the

result that the speed of the passage of the air over the
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top side of the wing drops, causing a loss of lift, commonly

referred to as a "stall" [R. 169-172].

It was uncontrovertedly shown to the I district Court that

there were three types of stalls known to the aircraft busi-

ness prior to the invention of Dr. Garbell. These three

types of stalls are fully described by the uncontroverted

testimony of Dr. Garbell and are

:

1. Tip Stall:

A tip stall in which the flow of air over the upper

surface of a wing first becomes turbulent at the outer

end or tip of the wing, which turbulent flow destroys

the effectiveness of the control surfaces (ailerons)

which are located there [R. 539]. In this type of

stall the aircraft is substantially uncontrollable at the

first inception of the stall and will roll over and

fall. There is no stall warning, and the aircraft

continues to nose up toward a complete loss of lift

and control [R. 171-176, Exhibit 4].

2. Deep Mid-Semispan Stall:

A deep mid-semispan
1

stall in which the flow of air

over the upper surface of the wing first becomes tur-

bulent near mid-semispan, that is, substantially half

way between the root
2 and the tip of either wing, and

the stall deepens and develops fore-and-aft across the

wing without a material spread of the turbulence to-

xSemispan—a wing is ordinarily spoken of as comprising the

entire lifting element from one tip to the other and the term

"semispan" refers to half of the wing or from the fuselage to the

wing tip.

2The term "root" means the center of the whole wing, and more
commonly, that portion adjacent the fuselage.



ward the root of the wing. In this type the stall

warning is inadequate, and the aircraft continues to

nose up until the stall is complete and the aircraft

becomes wholly uncontrollable [R. 176-178, Exhibit

5).

3. Root Stall:

A root stall in which the flow of air over the upper

surface of a wing first becomes turbulent over a

narrow area adjacent the fuselage and then spreads

fore-and-aft across the wing. In this type of stall

an extremely rough air flow hits the tail, setting up

a tail shake and great structural stresses while the

aircraft is flying at a speed substantially higher than

that at which loss of lift occurs. As this stall be-

comes more intense the rough air flow increases until

the pilot loses control of the tail surfaces or the tail

surfaces are destroyed [R. 178-182, Exhibit 6].

All of these prior types of stalls create undesirable stall

characteristics. If one of these prior types of stalls occurred

in an aircraft, the aircraft would become uncontrollable

unless the pilot took corrective measures immediately upon

the first inception of the stall. It was the object of Dr.

Garbell's invention of the patent in suit to construct a

wing with more desirable stalling characteristics. He ac-

complished this by the construction of a wing which did

not have any of the prior types of stalls, but one which

gave an aircraft a stall that left the aircraft substan-

tially controllable throughout the stall and would give

the pilot a good stall warning before the stall became

critical [R. 182-185].



The District Court Held That a Wing Constructed in Ac-

cordance With the Teaching of the Garbell Patent

Solved a Problem Long Existing in the Aircraft In-

dustry.

The problem which Dr. Garbell solved was to provide

a wing which would have neither a tip stall nor a root

stall nor a deep mid-semispan stall, but a stall which would

give a timely warning to the pilot so that he could take

corrective measures to get the aircraft out of the stall,

and if he ignored this warning, the aircraft would resist

increasingly any further action by the pilot that might

aggravate the stall, or the pilot would still be able to get

successfully out of the stall if the stall had progressed

further toward a complete loss of lift [Garbell Patent, p.

3, colm. 5, lines 51-65, R. 183-184].

The record is full of descriptions of the dangers of a

tip stall [R. 169-176, 539, 867, 905-906]. The record

is full of the many attempts to prevent a tip stall [R. 176-

182, 510, 578, 868, 905-906]. The record shows that there

were two schools of thought on how to prevent a tip stall

[R. 176-182]. As described in the unchallenged testimony

of Dr. Garbell, these schools constituted (1) the root stall

which had many dangers and (2) the deep mid-semispan

stall which was the less dangerous of the remedies, but

had many deficiencies, such as loss of efficiency (load

carrying ability) and a lack of warning to the pilot that

the aircraft was in a dangerous condition and longitudin-

ally unstable [R. 176-182].

There were also palliative means of preventing tip stall

widely used by many aerodynamicists. These were the

use of "spoilers" which were employed to disturb the air

flow and cause turbulence over the portion of the wing just

before tip stall commences [R. 182, 574, 576-579, 590].



Spoilers did not overcome the dangers of tip stalls but they

provided the pilot with warnings that the aircraft was

entering into a dangerous condition and that he should im-

mediately remedy the same. Spoilers had the effect of

seriously decreasing the speed and load carrying capacity

of the aircraft. They were merely remedies used to

make an otherwise dangerous aircraft usable [R, 578,

590].

All of these schools of thought on how to overcome tip

stall were discarded by Dr. Garbell and an entirely new

approach to the problem was evolved by him as described

and set forth in the patent in suit along with the mechan-

ical construction of a wing which solved the problem.

The Garbell Stall.

The record shows and there is no evidence to the con-

trary that a wing constructed in accordance with the

patent in suit has a totally new type of stall, which we shall

hereinafter call the "Garbell Stall."

The Garbell Stall is one in which the flow of air over

the upper surface of the wing first becomes turbulent over

a large spanwise area of the lifting surface inboard of the

lateral control devices and such turbulence spreads in-

boardward therefrom characterized by a timely but not

excessive stall warning through tail shake at a speed

sufficiently but not excessively above the minimum level

flying speed, together with a substantial decrease in eleva-

tor control effectiveness as the aircraft approaches the

stall, a restoring pitching motion, nose down, with the ab-

sence of any excessive rolling motion prior to such restor-

ing pitching motion, and followed by the restoration of

airspeed necessary for sustained flight with only a small
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loss in altitude [Garbell patent, p. 3, colm. 5, lines 7-12 and

lines 36-65; R. 182-185, 197-199; Exhibit 7, and Find,

of Fact XII, R. 47].

The Structure Patented by Garbell to Achieve the Garbell

Stall.

The patent in suit specifically describes that in order

to achieve the Garbell Stall the semispan of a wing should

have three or more control sections
3 and these three control

sections must have a definite relationship to one another.

This relationship is:

1. The root control section must have the least mean-

line camber 4 and the greatest thickness ratio
5
of the entire

wing;

2. The tip control section must have the greatest mean-

line camber and the smallest thickness ratio of the entire

wing; and

3A control section is the cross-sectional shape of a wing obtained

by the intersection of the wing with a vertical fore-and-aft plane

located at a particular spanwise location between the root and the

tip of a wing. From a given set of control sections other airfoil

sections are derived by means of drawing straight lines between
points on the one control section to corresponding points on a

control section located at another spanwise point of the wing.

Sections lying between two control sections are then referred to as

faired sections obtained by straight-line fairing.

*Mean-Line Camber: In an airfoil section there is a mean line

half way between the top curve and the bottom curve of the airfoil.

Mean-line camber is the amount of curvature of the mean line [R.

167-168] and the greater the mean-line camber the more lift

the particular section will have at a given angle of attack. For
all practical considerations as far as this case is concerned, mean-
line camber of camber is synonymous with the arch of the wing

or airfoil section. Hereinafter in this Brief, for brevity Appellees

will use the term "Camber" meaning "Mean-Line Camber."

r'Thick>icss Ratio: is the maximum thickness of an airfoil section

divided by its chord length. Chord length is the fore-and-aft

length of an airfoil section.
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3. There must be at least one interjacent control sec-

tion between the root and the tip and this section must

have a greater mean-line camber than the root section and

a smaller mean-line camber than the tip section, and the

mean-line camber of the interjacent control section should

be greater than that which would be derived from

straight-line fairing from the root section to the tip sec-

tion, and the thickness ratio of the interjacent control

section should be smaller than that of the root section

and greater than that of the tip section, but smaller than

would be derived from straight-line fairing from root

section to tip section [Garbell patent, p. 2, colm. 4, lines

31-67; R. 198-199, 205-206].

Defenses Urged by Appellants at the Trial.

The defenses set up in the trial of this cause were:

1. Anticipation of the patent in suit.

2. Lack of invention of the patent in suit.

3. Defendants did not infringe the patent in suit.

4. Defendants had an express or an implied license

under the patent in suit.

The District Court held that the Garbell patent described

a new and novel invention [R. 38, Find, of Fact XIV,

XVI; R. 48; Concl. of Law II, R. 56], that none of the

prior art anticipated that invention [R. 38, Find, of Fact

XV, XVIII, XIX, XX, XXI, R. 48-50; Concl. of Law II,

R. 56], and that the Convair Liner, Consolidated Vultee

Aircraft Corporation Model 240 aircraft, infringed

claims 1, 2, 3, 5, 6 and 12 of the patent in suit [R. 38-39,

Find, of Fact XXV, XXVI, R. 51; Concl. of Law
III, IV, R. 56-57].
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The District Court also held that there was no license

to the defendants, either express or implied [R. 39-43;

Find, of Fact XXXIII, XXXIV, R. 53].

Dr. Garbell's invention comprised the use of more cam-

ber at the tip than at the root and more camber at the

interjacent sections than at the root but less than at the

tip, with the camber at the interjacent section being greater

than obtainable by straight-line fairing from root to tip,

and having less thickness ratio at the tip than at the root

and a greater thickness ratio at an interjacent point than

at the tip but less than at the root and with a smaller

thickness ratio than would be obtainable by straight-line

fairing from root to tip.

Appellants have relied on published reports or alleged

prior users. All of this prior art fails to describe or

use the camber and thickness ratios described as necessary

in the patent in suit [R. 430, 431-435, 438-440, 442, 239-

242, 284].

The problem of tip stall is most serious in wings having

a high planform taper [Exhibit XXX, p. 517; R. S()7],

i. e., a substantially longer root chord than tip chord, more

than two and one-half (2j/2 ) to one (1) [R. 226]. By

using a highly tapered wing the structural weight of the

wing can be greatly reduced, thereby increasing the load

carrying capacity of the aircraft having the same power

[R. 225, 227] ; however, the more taper in a wing the

more serious the tip stall problem. In fact, prior to the

invention of the patent in suit a highly tapered wing, that

is, one that is more than two and one-half (2y2 ) to one

(1) could not be used safely because of the tip stall prob-

lem.

Most of the prior art relied upon by defendant de-

scribed low tapered wings where the problem of tip stall
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was feadily overcome by increasing the camber from root

to tip and vising "wash out,"
6 twisting the wing. The

patent in suit is expressly directed at highly tapered wings

[Garbell Patent, p. 2, colm. 3, lines 14-19, 66 to colm. 2,

line 4]

.

In creating the Garbell stall, the Garbell patent does

not merely increase the camber from root to tip, which is

known as a two-section wing, but uses a particular con-

formation of three-section wing, which is not taught or

described in any of this prior art and this Garbell wing

achieves a stall function which is not possible with a mere

increase of the camber from root to tip, with or without

"washout" [R. 442].

There is no contrary evidence in the record to the testi-

mony of Dr. Garbell that all of this prior art, both the

published reports and alleged prior users, describes wings

which have either a tip stall, deep mid-semispan stall or a

root stall, or were not usable in high speed aircraft [R.

426, 442]. In fact, some of these articles actually confirm

the testimony of Dr. Garbell in that they describe the dan-

gers of the tip stall in highly tapered wings and attempt to

outline a remedy therefor [R. 905-907], but they do not

describe in any way the Garbell Stall nor do they have the

structure which would have produced the Garbell Stall [R.

^Wash-Out: is a way of twisting a wing so that the tip portion

of that wing has a lower angle of attack than the root portion of

the wing. Wash-out reduces the lifting force acting upon the tip,

but it increases the drag or air resistance of the total wing. Wash-
out is merely another expedient to make an otherwise dangerous
aircraft usable [R. 901, colm. 2, 906].
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442]. They disclose the problem bul do nol offer a suc-

cessful remedy. Tt is fundamental thai a successful inven-

tion is not to be defeated by earlier failures.

Carncs Artificial Limb Co. v. Dilworth Arm Co.,

273 Fed. 838 at 841

;

Crozun Cork & Seal Co. v. Ideal Stopper Co.. ei al.,

123 Fed. 666 at 668;

Kirchberger, et al. v. American Acetylene Burner

Co., 124 Fed. 764 at 776, 777;

Walker on Patents, Deller's Ed., Vol. 1, §48. p. 257;

Morey v. Lockwood, 8 Wall. 230.

Defendants Abandoned the Defense of Noninfringement.

Defendants abandoned the defense of noninfringement

at the trial of this cause. Dr. Garbell testified to the

structure contained in the Convair 240 airliner. He then

set forth that he had studied and was thoroughly familiar

with the flight test reports of the Convair Liner [com-

piled by Defendant Consolidated Vultee Aircraft, Exhibit

35] and that the Convair Liner had a Garbell Stall. The

Convair 240 airliner has a highly tapered wing, 3:1 [R.

1005]. It has the smallest camber at the root and the

greatest at the tip. It has an interjacent section which

has a greater camber than that at the root and a smaller

camber than that at the tip and the camber at the inter-

jacent section is greater than would be obtained by straight-

line fairing. It has the greatest thickness ratio at the root

and the smallest thickness ratio at the tip. It has an inter-

jacent section which has a smaller thickness ratio than at the

root and a greater thickness ratio than at the tip and a

smaller thickness ratio at the interjacent section than

would be obtained by straight-line fairing [R. 220-22^,

653].
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In fact, even counsel for defendants have admitted the

infringement of the patent in suit [Exhibit 21, R. 653],

wherein defendants state "Claims 1, 2, 3, 5, 6 and 12 ap-

pear to be utilized by the Model 240 wing" [R. 227-

228]. No testimony was placed in the record by the de-

fendants contrary to any of these statements by Dr. Gar-

bell and the Findings of Fact of the Court are therefore

definitely established.

Facts Relating to Defendants' Alleged Claim of License.

The facts relating to defendants' claim of license are not

in dispute as there was no contrary evidence offered at

any time during the trial to the testimony of Dr. Garbell.

These facts are:

In 1937 Dr. Garbell, while at the Milan Institute of

Technology in Italy, was in charge of the Soaring Re-

search Institute and was requested to prepare a uniform

specification for sailplanes for the Olympic games [R. 160-

162]. At that time he realized the deficiencies of all the

prior attempts to overcome tip stalls and proceeded to work

out a theory of how to overcome this tip stall problem in

a sailplane [R. 165-166], He actually constructed a sail-

plane known as the Pinguino, which had a stall funda-

mentally similar in result to the herein described Garbell

Stall. The means used in the Pinguino of accomplishing

this result were not usable in a powered or high speed

aircraft [R. 239-242, 284]. In 1939 Dr. Garbell came

to the United States as a resident alien and sought em-

ployment in the aircraft industry [R. 163]. While he was

en route by steamship to the United States he calculated

and worked out a novel construction of a wing for powered

aircraft, which novel construction is fully described in

the patent in suit. At that time he made drawings,
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sketches and calculations which are substantially the same

as those later incorporated in the application for the patent

in suit [R. 165, 172-190, 199]. 'Hum- drawings, sketches

and calculations were later destroyed as Dr. Garbell did

not need them to remember the invention and its construc-

tion [R. 183]. As he was a resident alien, employment

in the aircraft industry in the United States at the time

of his arrival was practically barred, but he did secure

employment in aeronautical teaching. During this time

(Summer of 1939) he met Dr. Robert C. Piatt, who was

a leading aerodynamicist for the National Advisory Com-

mittee for Aeronautics, at Elmira, New York, where he

described and explained the invention set forth in the Gar-

bell patent to Dr. Piatt, including all essential elements of

the patent in suit, so that Dr. Piatt fully understood both

the principle of operation and the structure invented by

Dr. Garbell. This conversation of Dr. Garbell with Dr.

Piatt was followed by correspondence between Dr.

Garbell and Dr. Piatt's superior, Dr. Lewis of X. A. C. A.

[R. 199-202]. Dr. Garbell subsequently, in 193 c\ was

employed by the Boeing School of Aeronautics in Oak-

land, California, where he met and became acquainted with

one Harry Bradford Chin, who was teaching Aircraft

Design. While so employed Dr. Garbell thoroughly de-

scribed his invention to Harry Bradford Chin, made draw-

ings and sketches on paper and on a blackboard to explain

the invention to Mr. Chin and Mr. Chin fully understood

both the principle of operation and the structure invented

by Dr. Garbell [R. 202-20/].

This Court is bound by a well established rule of law

to accept the Findings of Fact of the District Court where

there is substantial evidence to support those facts. In

the present case the District Court found as a matter of
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fact that Dr. Garbell made his invention and disclosed it

to others before his employment by the defendant, Con-

solidated Vultee Aircraft Corporation [Find, of Fact

XXXV, XXXVI, R. 53]. There is no evidence in the

record in any way challenging the testimony of Dr. Gar-

bell on this subject. Under the rule of evidence, by which

this Court and the District Court are bound, these facts

are established. The rule of evidence that applies to this

case is that of the State of California and is Section

1844, Code of Civil Procedure:

"§1844. One witness sufficient to prove a fact.

The direct evidence of one witness who is entitled

to full credit is sufficient for proof of any fact, except

perjury and treason."

In 1942 Dr. Garbell, having become a citizen of the

United States, applied for and secured employment with

the defendant, Consolidated Vultee Aircraft Corporation,

as an Aeronautical Engineer [R. 211]. Within six weeks

thereafter Dr. Garbell attempted to interest the defendant,

Consolidated Vultee Aircraft Corporation, in his invention

[R. 446]. He actually pestered the officials of the corpo-

ration to use his invention. These officials at all times

rejected the use of the invention [R. 234-237, 261, 278-

279, 301-302, 313-314, 324-326, 362, 461, 666, 40-43;

Find, of Fact XXXVI, XXXVII, XLIII; R. 53-55].

The officials and superiors of Dr. Garbell at Consoli-

dated Vultee Aircraft Corporation referred to his inven-

tion in derogatory terms [R. 236, 301-302, 311; Find, of

Fact XIII ; R. 48]. At no time did the corporation offer to

use the invention and at no time did the corporation use

the invention until long after Dr. Garbell had left its em-
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ployment [R. 236-237, 24 (
;, 2S?-2-7, 32o, 418, 457-459;

Find, of Fact XL, XLV; R. 54, 55].

A very graphic illustration of the continued rejection

of the Garbell invention is presented by Exhibit 25 (sec-

original exhibit) whereon an officer or agent of Consoli-

dated Yultee Aircraft Corporation wrote in longhand "Not

at this time." This rejection was made more than two

years after Dr. Garbell first tried to interest the defendant

in his invention. Even then the defendant made no claim

of title or of license; in fact, defendant never made such

a claim [Find, of Fact XLII, R. 54 J until almost a year

after Dr. Garbell had left the employment of defendant

and had initiated correspondence with defendant regarding

a possible settlement for the infringement of his rights
|
K.

461].

The aircraft held to infringe the patent in suit was

designed and manufactured after Dr. Garbell left the de-

fendant's employment [R. 325, 418, 458-459; Find,

of F^act XL; R. 54]. He did not aid in its design or con-

struction. Dr. Garbell received no remuneration for his

invention from the defendant corporation [R. 2^2. M)2;

Find, of Fact XLI; R. 54], or even an acknowledgment

that it was his invention or that they were using it [R.

234-238].

Dr. Garbell did incorporate his invention in suggestions

that he made to the defendant [Find, of Fact XXXVII,

R. 53], but at no time was there any time or expense

of the defendant expended in development, adapta-
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tion or modification of his invention [R. 259, 280, 461-

462; Find, of Fact XXXVIII, XXXIX; R. 53-54].

All of these facts supported the Trial Court's opinion

that there was no express or implied license either by way

of the Invention Agreement [Exhibit 16] or because of

the alleged development of the invention through the al-

leged use of the defendant corporation's time and expense,

because the invention was made prior to the employment

of Dr. Garbell by defendant and none of the corporation's

time and expense was used in developing the invention

[Find, of Fact XXXIII, XXXVIII, XXXIX; R. 53-54].

Defendants' Motion for a New Trial.

Defendants made a motion for a new trial which was

denied by the District Court, and they have appealed from

this denial of a new trial. The grounds for this new

trial were:

1. Surprise at the trial which ordinary prudence

could not have guarded against;

2. Newly discovered evidence;

3. Insufficiency of the evidence to establish infringe-

ment. [R. 65.]

The alleged surprise was "Defendants were wholly

surprised by Garbell's unexpected testimony" (Apps.

Op. Br. p. 59), and, secondly, that they knew nothing of

Harry Bradford Chin until the trial and, therefore, they

should be allowed to call him to testify, and, third, that
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the District Court misinterpreted exhibits and testimony

and, therefore, they should be allowed to call further

witnesses to explain the testimony and exhibits. These

new witnesses being known at the trial and some being

employees of Appellant, Consolidated \ ultee Aircraft

Corporation, and not produced at the trial, the Court

properly overruled the motion.

It is not newly discovered evidence when the name of

a possible witness has been named in the Court room

and a party fails to ask leave of the Court to take a

deposition or to call that witness. All of the facts to be

testified to by these new witnesses should have been

foreseen and prepared.

The last ground for a motion for a new trial was that

the Court had improperly applied the law in its Findings

of Fact when it stated that there was no evidence ad-

duced at the trial to negate a finding that the defendants

infringed the patent in suit. As heretofore set forth.

Dr. Garbell completely described the geometrical con-

figuration of the accused 240 aircraft and showed that

this geometry was the same as that patented. He further

testified that from a study of the flight tests and C. A. A.

reports [Ex. 35], furnished Appellees by Appellants,

that the stall of the Convair 240 was the same as the

Garbell Stall. The District Court properly held that the

burden of proof shifted from the plaintiffs, as they had

established a prima facie case of infringement, to the de-

fendants to negate the proof of Dr. Garbell, and they

made no attempt to do so.
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SUMMARY OF ARGUMENT.

1. THE PATENT IN SUIT TEACHES AN INVENTION COM-

PRISING A NEW COMBINATION OF ELEMENTS WHICH PRO-

DUCES A NEW AND HIGHLY USEFUL RESULT NOT KNOWN
TO THE PRIOR ART.

a. The Martin B-26 does not anticipate the patent

in suit nor achieve the same result as the combina-

tion of the patent in suit.

b. The Martin P. B. M., the articles [Exhibits

AAA and SSS], and the Vultee Vengeance do not

anticipate the patent in suit nor achieve the same

result as the combination of the patent in suit.

c. The Royal Aeronautical Society and Zien ar-

ticles [Exhibits WW and XX] do not anticipate the

patent in suit nor achieve the same result as the com-

bination of the patent in suit.

d. The N. A. C. A. reports and notes [Exhibits

XXX, UU and R. 868], and the article [Exhibit

CCC], describe the conventional two-section wing

prior to the Garbell invention and do not anticipate

or describe the result of the Garbell invention.

e. There was no proof of the construction of any

of the Curtiss-Wright models other than the one

described in Exhibit VV, and none of these aircraft

includes a Garbell Wing or achieves the result of the

Garbell invention.

2. THE PINGUINO DOES NOT DESCRIBE THE COMBINA-

TION OF THE PATENT IN SUIT.

3. THE CLAIMS IN SUIT PARTICULARLY POINT OUT AND
DISTINCTLY CLAIM THE PART, IMPROVEMENT OR COMBI-

NATION COMPRISING THE GARBELL INVENTION.
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4. IT WAS CONCLUSIVELY SHOWN BY THE TESTIMONY
OF DR. GARBELL AND K. WARD THAT THE CONVAIR 240

INFRINGED THE PATENT IX SUIT AND THAI IT HAD THE
SAME STRUCTURE AS THE PATENT IX SUIT AND ACHIEVED

THE SAME RESULT AS THE PATENT IN SUIT.

5. THE APPELLANTS DO NOT HAVE ANY LI( EITHER

EXPRESS OR IMPLIED, UNDER THE PATENT IN SUIT

a. Dr. Garbell made the invention described in

the patent in suit long prior to his employment by

the defendant, Consolidated Vultee Aircraft Cor-

poration.

b. The Invention Agreement [Exhibit 16] does not

give an express license to the Appellants as the in-

vention was made prior to the employment of Dr.

Garbell by Consolidated and this was recognized

at all times by the conduct of the Appellant.

c. There is no implied license or shop right under

the patent in suit as the Appellants never expended

time or money in perfecting, testing, developing,

adapting or modifying the invention of the patent

in suit, and never expended time or money in con-

structing aircraft or operating models with the

knowledge and consent of Dr. Garbell, or during the

employment of Dr. Garbell.

6. THE TRIAL COURT PROPERLY DENIED DEFENDANTS'

MOTION FOR A NEW TRIAL.

7. APPELLANTS HAVE INSERTED EVIDENCE IN THEIR

OPENING BRIEF WHICH WAS NOT BEFORE THE TRIAL

COURT.
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ARGUMENT.

The Garbell invention comprises the creation of a new

stalling characteristic, namely, that the stall should ini-

tiate inboard of the lateral control surfaces and should

spread inwardly toward the root of the wing, thereby

producing an adequate tail shake and causing the aircraft

to nose down without any appreciable spread of the tur-

bulence over the aileron and without an initial deep chord-

wise (fore-and-aft) spread [Garbell Patent p. 3, colm. 5,

lines 7-12, and 37-65; R. 182-185, 197-199; Find, of Fact

[XI, XII, XIV, XV; R. 47-48]. The testimony of Dr.

Garbell [R. 182-185, 197-199] is unchallenged although

many alleged experts testified for Appellants. To accom-

plish this novel stall Dr. Garbell provides a specific ar-

rangement of camber and thickness ratio. The smallest

camber should be at the root of the wing, the greatest

camber at the tip and that there must be a third or inter-

jacent section between the root and tip which has a larger

camber than the root and smaller camber than the tip,

but this interjacent section must have greater camber than

would be obtainable by straight-line fairing. The thick-

ness ratios of the wing sections are opposite in variation

to the camber variation [Garbell Patent p. 2, colm. 4, lines

31-67, claims 1, 2, 3, 5, 6, 12; R. 192-199; Find, of Fact

VIII, IX, X; R. 45-46]. Again this testimony of Dr. Gar-

bell [R. 192-199] is unchallenged.
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Prior Art.

Martin B-26.

None of the prior art referred to in Appellants' Brief

discloses the Garbell Stall or the Garbell geometrical

configuration of a wing. One of these prior art wings

has no camber (0%) in an entire wing panel extending

from the root (0%) to an interjacent section (0', ).

A contiguous interjacent section has camber (1.05%)

and the tip section has more camber (2.25%) than the

cambered interjacent section (1.05%). Obviously this

wing did not have the smallest camber at the root as the

interjacent section has the same camber [R. 845]. This

was the Martin B-26.

The B-26 admittedly had a serious tip stall, even with

spoilers added [R. 518-519] and this was called by its

own designer an unsatisfactory stalling aircraft [R. 560]

.

Martin P.B.M., Exhibits AAA and SSS and Vultee Vengeance.

Another aircraft upon which the Appellants have re-

lied was the Martin P. B. M. The P. B. M. had a con-

stant camber from the root (2%) to the gull (2%),

which is the interjacent section, and then the camber in-

creased from that interjacent section (2%) to the tip

(3.84%) [R. 525-526, 859]. In other words, all sections

between the root and interjacent section had the same

camber (2%) [R. 525]. The interjacent section did

not have greater camber than the root; hence, the smallest

camber was not at the root [R. 526]. This aircraft ad-



—22—

mittedly as so built had a typical tip stall and the use of

spoilers was required to make it usable [R. 574, 576,

589-590].

Another aircraft set up as an anticipation was that

described in Exhibits AAA and SSS and known as the

"Wippsterz." In this aircraft there is a constant camber

from the root (2%) to the mid-semispan (2%) and then

the camber increases to the tip (4%) [R. 438]. This is

identically the same camber arrangement as used in the

P. B. M. except as to quantities. This aircraft too had

a dangerous stall [R. 438-439].

Another prior art aircraft set up in Appellants' Brief

was the Vultee Vengeance described in Exhibits K and

LLL. This aircraft was another example of the school

of thought of which the P. B. M. and Wippsterz are

two. This aircraft likewise had a constant camber start-

ing at the root (1.4%) and running to an interjacent

section (1.4%), and then an increase in camber to the

tip (2%) [R. 335]. This is identically the same camber

arrangement used in the P. B. M*. and Wippsterz except

as to quantities.

None of the afore described aircraft has the smallest

camber at the root. The interjacent section has less cam-

ber than straight-line fairing. None have the Garbell

stall. All have unsatisfactory stall characteristics.

Royal Aeronautical Society and Zien Article.

In the literature set up as prior art by Appellants are

advocates of a method of overcoming the tip stall, namely,

Royal Aeronautical Society [Deft. Exhibit WW, R. 903-

910] and the article by Zien [Exhibit XX, R. 911-937].

Both of these articles teach that to prevent a tip stall

the camber should be the least at the root but a greater
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camber is used at an interjacent section and the same

camber as at the interjacent section is used at the tip.

This does not give a smaller camber at the interjacent

section than at the tip, but identically the same camber.

Therefore the tip does not, as in the patent in suit, have

the greatest camber [R. 400-401, 433-435, 469-470, 909].

The record is singularly void in showing the use of this

type of structure described in Exhibits WW and XX in

any aircraft. The reason is readily understood when it

is realized that this type of structure would give the deep

root stall described by Dr. Garbell which produces such a

violent tail shake and premature loss of lift that serious

structural stresses would be set up which at times would

actually tear the tail from the aircraft [R. 178-182].

N. A. C. A. Two-section Wing Reports.

Some of the earliest attempts to prevent tip stalling are

disclosed in N. A. C. A. Reports [R. 627, Exhibit UU;
R. 703, Exhibit XXX] and N. A. C. A. Note [R. 868].

In these exhibits all that is disclosed is a two-section wing.

A two-section wing is one with straight-line fairing from

root to tip [R. 427-430, 868, Exhibit XXX. pp. 517-518].

There is no description of the three or multi-control sec-

tion wing in any of these exhibits. None of the wings

described in these exhibits have the Garbell Stall. In fact,

all that is described is attempts to move the tip stall from

the tip to some other very narrow location on the wing.

To the N. A. C. A. notes and reports just referred to

can be added Exhibit CCC [R. 950]. All that this exhibit

describes is the problem of tip stalling, not its cure. It

says that if some unspecified arrangement of camber and

thickness is used tip stalling may be prevented, but it does

not say what camber arrangement is to be used or what
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a desirable stall characteristic is, nor does it relate one

with the other [R. 439-440, 950]. This Exhibit CCC,

when taken with the other exhibits, shows a true picture

of the history and status of the art in wing design prior

to the Garbell invention. It shows that many persons

recognize the dangers of tip stall, root stall, etc., and that

all of them were working on the problem. But none of

this prior art discloses the actual Garbell arrangement of

camber and thickness ratio, or even suggests the Garbell

Stall. It is significant that the accused aircraft, the Con-

vair 240, does not have any of these prior geometrical

configurations or stall remedies (spoilers) and does not

have any of these stall characteristics, but has the iden-

tical geometrical configuration and stall characteristics

described and claimed in the Garbell patent [R. 220-225,

227-228, 442, 653].

Curtiss-Wright Models 19L, 21B and 23.

In an attempt to prove prior use, the Appellants intro-

duced evidence allegedly relating to three aircraft made by

the Curtiss-Wright Corporation. It is the contention of

Appellants that these aircraft each had a wing configura-

tion possessing a camber ratio similar to that set forth

in the Garbell patent.

The sole witness testifying on this subject for Appel-

lants was Oldendorph, a young man of thirty-three, who

stated he was employed by defendant, Consolidated Vul-

tee Aircraft Corporation, as an engineer, without further

explanation or elaboration [R. 377]. Oldendorph's testi-

mony discloses that from June to September, 1936, he was

employed by Curtiss-Wright [R. 378]. In what capacity

is not stated, but he would then have been eighteen or

nineteen years old. According to his statement, Oldendorph
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was again employed by Curtiss-Wrighl from June, L937,

to September, 1945 [
R. 378], and in 1940 worked on the

design of the center section—not the end or tip section

—

on a wing for the Model 21B aircraft
|
R. 396]. It is to

be noted that Oldendorph did not testify thai lie had

anything to do with either the Model 23 or the Model

19L in any capacity whatsoever. Hence we may properly

conclude, as the evidence discloses, that Oldendorph was

referring to what he had heard or read when he attempted

to describe the wing configuration of the Model 23 or 19L.

According to Oldendorph, the Model 21 B used exactly

the same wing geometry as the Model 23 [R. 383]. How
does he know this? When questioned on direct examina-

tion concerning the camber of the wing of the Model 23

in an attempt to show that the tip section thereof had the

greatest camber, Oldendorph stated:

"The camber, if it had been a straight-line fair-

ing from the root to the tip, it would have varied from

to, I believe it was, about 3y2 or 3.4% at the tip."

[R. 380.]

This indefinite and obviously qualified remark is the basis

for the positive position taken by Appellants in their Brief

that the Curtiss-Wright Models 23 and 21 B had a wing

with a tip section having a camber of 3.4%.

After saying that the wing on the Model 21 B had the

same configuration as the Model 23 [R. 383] Oldendorph

said that the Model 23 in turn, utilized airfoils developed

by Curtiss-Wright on its earlier Model 19L [R. 381].

Again, how does he know this? To lend support to this

claim Appellants placed in evidence Exhibit W [R. 893-

902], Exhibit MMM [R. 975-980; Exhibit XXX [R.

981], Exhibit OOO [R. 989-993], Exhibit PPP and Ex-

hibit QQQ.
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Exhibit VV, an article written in 1936, describes an

aircraft, called Curtiss-Wright "Coupe," having a two-sec-

tion wing [R. 431], definitely the same type of wing de-

scribed in Exhibits UU and XXX. The article does not

refer to any of the Curtiss-Wright Models 19L, 23 or

21 B and does not contain any description of a Garbell

Stall or of a three control-section wing. The article like-

wise does not describe the CW-19 tip airfoil nor its cam-

ber or thickness ratio.

The record is devoid of any proof that Exhibits MMM,
OOO and PPP were ever published or that they described

any aircraft as actually built. They are merely excerpts

from private reports proposing possible experiments, long

since abandoned, for the use of Curtiss-Wright Corpora-

tion and, hence, are not prior art.

Exhibit NNN has no evidentiary value in this case, be-

ing some drawing prepared and utilized for the purpose

of illustrating a point in Oldendorph's testimony [R. 382].

In seeking to support his statement as to the camber

ratios of the Model 23 wing, Oldendorph testified that

they were given in Exhibit MMM [R. 378, 391]. Exhibit

MMM consists of six photostatic pages arbitrarily selected

from a Circular Proposal prepared for Army considera-

tion and apparently consisting of a total of 109 pages [R.

975]. This was a private company proposal and there is

no showing that the other 103 pages which Appellants did

not introduce in evidence did not contain one or more dif-

ferent wing proposals, any of which may have been used

in the Model 23.

Although Oldendorph testified that the airfoil sections

were given on page 28A of said Exhibit MMM [R. 392],

said Exhibit MMM does not contain page 28A, nor was
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such a page introduced in evidence or displayed at the

trial. We are forced to conclude thai the only reason for

failing to place page 28A in evidence is that it showed some

other facts than given by the witnesses' memory. After

being pressed on the matter and after examining Exhibit

MMM, Oldendorph testified:

"It does not make any statement that I have been

able to see here concerning the actual camber value

of the CW-19 at the tip." [R. 3<)2.1

"It is not described in numerical value in tin's re-

port (indicating)." [R. 393.]

The same situation is true of airfoil thickness, for

Oldendorph testified that "I do not believe that any actual

thickness is given for the CW-19 airfoil in this report."

[R. 393.]

Oldendorph then sought support for his statements in

Exhibit VV, which was admittedly published three or four

years before the Model 23 aircraft was built [R. ?>
(l
?]

and read from page 272 thereof [R. 394]. The selection

read by Oldendorph refers to a two section wing tapered

from root to tip [R. 431], which is totally different from

the Garbell patent. Furthermore. Oldendorph even dis-

agreed with the statement he had just read into the record.

"It describes a wing with maximum camber at the

tip, a constant camber from the center line to rib No.

4, and a straight-line variation of camber between

rib No. 4 and the maximum camber point at the tip."

[R. 395.]

Assuming this statement to be correct, which it Is not,

it does not disclose a wing having the smallest camber at

the root as is called for in the Garbell patent, but a wing

similar to the Martin P.B.M.
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According to Oldendorph, the modified wing on the

Model 19L formed a basis for the wing configuration on

the Model 23 and, hence, the Model 2 IB, and the modified

wing of the Model 19L had an airfoil in the tip section

of the wing with a mean-line camber of 3.4% [R. 386].

To support this statement, reliance is placed by Appellants

on Exhibit OOO [R. 983], which is an intramural report

of the Curtiss-Wright Corporation covering some flight

test report of the Model 19L before modification and pro-

posed structural changes to be made in the wing. Again,

only a few arbitrarily selected pages of the entire report

were introduced in evidence by Appellants. An examina-

tion of Exhibit 000 (which is dated prior to Olden-

dorph's employment by Curtiss-Wright) discloses that it

does not contain any reference whatsoever to any table

from which the airfoil data of the proposed modified wing

can be obtained, nor was such a page of said report in-

troduced in evidence or produced in Court.

A final attempt made by Appellants to bolster the claim

advanced by them as to the camber of the modified tip

section of the Model 19L wing is found in Exhibit ZZZ

[R. 998], Allegedly the lower drawing on said exhibit

is a correct delineation of the ordinate resulting from

the specification forming a part of Exhibit 000. Exhibit

ZZZ was prepared by Appellants and contains at the bot-

tom thereof this statement, "Section derived from ordinate

given on Curtiss-Wright Drawing No. 19-03-220." No
such drawing as that referred to was introduced in evi-

dence and it most certainly does not form a part of Ex-

hibit 000, nor does Exhibit 000 contain any specifica-

tion of ordinates, airfoil sections or cambers.

With reference to Exhibit QQQ, and in referring to

the Model 21 B, Oldendorph testified that the physical
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aerodynamic layout of the wing tor the Model 21 li was

not given therein and that the airfoil sections are not in-

cluded [R. 396]. lie likewise stated that said Exhibit

QQQ did not contain any statement as to the (wing) sec-

tions of the Model 23.

It is apparent from the record that Oldendorph's testi-

mony is unsupported and that said testimony concerning

the Model 23 and the Model 19L is pure and simple hear-

say.

Obviously the Trial Court gave little weight to Olden-

dorph's testimony, and quite correctly so. The Curtiss-

Wright Corporation over a long period of time has been

and still is in business. Proper and accredited testimony

could have been introduced by Appellants through some

official or officials of said corporation, either directly or

by deposition. Instead of so doing they seek to rely upon

the testimony of a witness who is certainly not disinterested

inasmuch as he was at the time of the trial an employee

of Appellant, Consolidated Vultee Aircraft Corporation,

and who was testifying concerning matters taking place

some fourteen years prior to the date of trial and when

he was a very young man indeed.

It is our opinion that Oldendorph's testimony should be

viewed with a great deal of suspicion and we further

believe that this is a shining example of the type of testi-

mony so aptly referred to in "The Barbed Wire Case."

The Washburn C. Mocn Co. v. The Beat 'Em All Barbed

Wire Co. (1891). 143 U. S. 275 at 284, 36 L. Ed. 154 at

158.
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See also:

Smith v. Hall (1937), 301 U. S. 216 at 222, 81 L.

Ed. 1049 at 1055;

Deering v. Winona Harvester Works (1894), 155

U. S. 286 at 300, 39 L. Ed. 153 at 159;

Parker v. Stebler (9th Cir., 1910), 177 Fed. 210 at

212.

All of the prior art relied upon by Appellants clearly

illustrates that tip stalling, especially in highly tapered

wings, was a serious problem in the art of wing design

and that many aerodynamicists and companies were work-

ing on the problem ; that many schemes and systems in the

arrangement of camber and thickness ratio were used and

that the best that any of these experts were able to do

was to patch up a wing with spoilers so that an otherwise

dangerous aircraft could be used. All of the art set up

by Appellants shows that the trade had long and per-

sistently been seeking in vain for what Dr. Garbell finally

accomplished by his particular arrangement of camber,

Forsyth v. Oarlock, 142 Fed. 461 at 463. The fact that

others sought a solution to the problem of tip stall and

failed whereas Dr. Garbell solved the problem clearly

demonstrates the correctness of the District Court's find-

ings that the invention was not anticipated and comprised

a new and novel discovery of the highest sort and entitled

to the protection of the Patent Laws.

"A prior patent which fails to solve the problem

toward which the inventor's efforts are directed does

not anticipate a subsequent patent which successfully

solves the problem and effectually accomplishes the

desired result." (Williams Iron Works v. Hughes

Tool Co., 109 F. 2d 500, 510 (C. C. A. 10).)
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The Pinguino.

The Pinguino Sailplane which was designed, built and

flown by Dr. Garbell in 1936 and 1937, is asserted by

the Appellants to be an anticipation of the patent in suit.

This is obviously not true. The Pinguino does not have

the greatest camber at the tip but has it at some inter-

jacent sections. It does not have the greatest thickness

ratio at the root but at some interjacent sections [R. 285-

286, 479-480]. The Pinguino does not in any way meet

the claims of the patent in suit as the tip camber is not

the greatest. None of the published descriptions of the

Pinguino describe the Garbell Stall.

The Appellees do not and never have contended that

the Pinguino is a reduction to practice of the Garbell

patent in suit. In fact, the geometric configuration of the

Pinguino is entirely different from that of the patent in

suit and is not usable in a high speed aircraft [R. 241,

283-284].

There is no published description of the Garbell Stall

in the literature prior to the Garbell patent. No person

from a mere examination of the configuration of the

Pinguino could understand and develop the geometric

wing configuration required to build a wing for a high

speed aircraft that would accomplish the Garbell Stall as

he would not know from seeing and using the Pinguino

the theory in the mind of the Pinguino's designer [R.

242]. The change from the wing geometry of the Pin-

guino to that of a high speed aircraft would and did re-

quire a high degree of inventive thought and effort [R.

242]. It is significant that although the Pinguino was

built in 1936 and 1937 and its wing geometry described

in the literature, no one other than Dr. Garbell was able

to design the Garbell Stall or geometric configuration.
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The Claims in Suit "Particularly Point Out and

Distinctly Claim the Part, Improvement or Com-

bination."

Claims 1, 2, 3, 5, 6 and 12 of the Garbell patent "point

out and distinctly claim" the invention (R. S. U. S.

4888, 35 U. S. C. A. 33) which the District Court held

to be new and patentable [Find, of Fact, XVI, XVII,

R. 48-49]. The invention comprises a novel combination

of three or more fluid foil sections having a definite

camber relationship. It is this novel combination of

fluid foil sections which comprises the invention. Claim

1 points out this novel combination of three particular

fluid foil sections and gives their locations. These fluid

foil sections are described as positioned (1) at the root,

(2) at the tip, (3) at an interjacent position between

the root and tip. The fluid foil sections in this novel

combination are then described as to camber. The section

at the root has
"
smallest mean-line camber," the section

at the tip has "the greatest mean-line camber," the inter-

jacent section has camber which is "greater than the

values of mean-line camber obtainable ... by means

of straight-line fairing."

Appellants assert that the failure to "point out and

distinctly claim" the invention is because the only novel

element of this claim is "greater than the values of mean-

line camber obtainable ... by means of straight-line

fairing." This is not true. The invention comprises the

entire new combination of three fluid foil sections con-

structed as set forth in Claim 1, not any one element
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of that combination. The prior art, as before pointed

out, does not show such a new combination. Appellees

admit that the individual elements of this combination

are old. There is, however, no prior art describing this

particular combination of three particular fluid foil sec-

tions and their particular relationship to one another.

There is no denying that the patent in suit describes a

new function; namely, the Garbell Stall, which has not

been described or used by any one prior to Dr. Garbell.

The combination of the patent in suit is a new combina-

tion of elements which produces a new result, even though

all the individual elements thereof are old.

"It must be conceded that a new combination, if it

produces new and useful results, is patentable, though

all the constituents of the combination were well

known and in common use before the combination

was made. * * *" Hailes v. Van Wormer, 20

Wall. (87 U. S.) 353, 368, 22 L. Ed. 241, 248.

See also:

Leeds & C. Co. v. Victor Talking Machine Co.,

213 U. S. 302, 318, 53 L. Ed. 805. 813;

Rccs v. Gould, 15 Wall. (82 U. S.) 187, 21 L.

Ed. 39, 40-41;

Grinncll Washing MacJi. Co. v. Johnson Co., 247

U. S. 426, 432, 62 L. Ed. 1196, 1199;

National Hollow Brake Beam Co. v. Interchange-

able B. B. Co. }
106 Fed. 693, 706-707.
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Infringment of Patent in Suit.

Infringement of the patent in suit was proven by the

testimony of Dr. Garbell at the trial. Testifying from

Exhibit 20 he disclosed the camber relationship and the

thickness ratios of the Convair 240 wing, showing that

the root section had the smallest camber, the tip section

the greatest camber, and the interjacent section had

smaller camber than at the tip and more camber than

at the root, and that the interjacent section had a greater

camber than would be derived by straight-line fairing.

The thickness ratio was such that the root had the great-

est thickness ratio and the tip the smallest thickness ratio,

and the interjacent section smaller thickness ratio than

the root and greater than the tip, and the interjacent

section had smaller thickness ratio than would be derived

by straight-line fairing. The wing of the Convair 240

is a highly tapered wing [R. 220-227, Exhibit 21, R. 653,

1005].

These facts are substantially admitted as correct in the

Opening Brief of Appellants [R. 54]. There was no

cross-examination of Dr. Garbell or evidence to the con-

trary. It is clearly seen by a comparison of the camber

and thickness ratio in the three control sections of the

Convair 240 Model and those of the patent in suit that

they are exactly those described and set forth as the in-

vention of the patent in suit.

There is no challenging evidence in the record contrary

to Dr. Garbell's testimony that the stall of the Convair

240 was the same as the Garbell Stall [R. 442].

Dr. Garbell arrived at his conclusions from the flight

test reports and C. A. A. Comments contained in Ex-

hibit 35. No cross-examination was made of Dr. Garbell
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as to the conclusions reached by him or as to his qualifi-

cations as an expert. There is no denial in the record

that Dr. Garhell is an expert aerodynamicist and stall

specialist, and that he knows how to and has down air-

craft |R. 157-159]. In the face of the unchallenged

testimony of Dr. Garhell concerning the actual construc-

tion of the wing and the stalling characteristics of the

Convair 240 wing, defendants at the trial abandoned that

defense. No evidence in any way rebutting any of Dr.

Garbell's statements was offered and the only evidence

offered was in corroboration.

A predecessor to the Convair 240 was the Convair 110.

and it is admitted that the wing of the 110 was used on

the 240 [R. 418]. Therefore the stall characteristics

would not change substantially from one aircraft to the

other. One of defendants' experts, K. Ward, admitted

the infringement of the patent in suit. . . .

"As I recall, there was some question about using

the three control sections on that airplane, because of

the fact that it was necessary to put the interjacent

control section inner to the root, when it would have

been more desirable to put it at approximately

60 per cent semi-span. The benefits to be gained by

using the three control sections are there, but they

are small." [R. 417.]

Appellants' employee, K. Ward, testified that he wit-

nessed some initial root stall troubles during "the flight

tests of which I (Ward) witnessed the tufts of the wings

that were installed" [R. 419]. Ward did not testify on

the extent of the tuft coverage on the wing that he ob-

served; he confined his testimony to the very first Model

240 aircraft and emphasized that the root stall disturb-
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ance was eliminated by necessary corrections of faults in

the nacelles and control systems only, that is, not on the

wing itself [R. 421], thereby fully corroborating Dr.

Garbell's testimony [R. 272, 287-289, 442].

A further proof of the infringement of the patent in

suit by the Convair 240 is the admission against interest

made by defendant, Consolidated Vultee Aircraft Cor-

poration [Exhibit 21], that "Claims 1, 2, 3, 5, 6 and 12

appear to be utilized by the Model 240 wing" [R. 653].

This was a statement given by counsel for the defen-

dants to counsel for the plaintiffs [R. 227-228], and ex-

plains why no defense of noninfringement was offered

by the defendants at the trial of the cause.

Appellants now state that there are no benefits in the

Garbell invention. They admit they wished to use the

benefits and did secure the benefits by their use of the

Garbell invention [R. 417, 418] even though they admit

that a three-section wing is more expensive and costly

than the older, conventional two-section wing utilizing

straight-line fairing [see Op. Br. of App. p. 31; R. 304].

Appellants pay tribute to the invention in their adver-

tisements for the Convair 240 where they say "New

high-efficiency wing" [Exhibit 23, R. 234, 238].

Even though the Convair 240 has a highly tapered

wing [R. 225], the stalling characteristics of this aircraft

were so satisfactory that C. A. A. approval was given

for the commercial use of this aircraft in the United

States without the use of any stall warning devices [R.

231-232,444-445].
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The District Court found as a matter of fact that the

Convair 240 infringed the patent in suit
| Find, of Fad

XXV, XXVI, R. 51]. These Findings are based on the

evidence of Dr. Garbell. There was no contrary evidence

offered and they must be accepted as ruling in this case

Appellants now assert noninfringement because the

interjacent section of the Convair 240 is at the 30.7%

point on the wing while they assert that the patent states

that the interjacent section should be at the 55 (

/ to 60%
point. Appellants ignore the teaching of the patent that

because "practical design considerations" and "power

plant nacelles" modify the lift in sections of the wing,

the optimum position of the interjacent section (55% to

60% point) cannot be used and the interjacent section

may be moved inwardly even inside the power nacelles

[Garbell patent, p. 4, colm. 7, lines 29-38; p. 5, colm. 10,

lines 26-37]. Appellants have used the invention in one

of its less efficient forms but they obtain the mode of

operation, benefits and results of the patent in suit [R.

417-418].

In Steams-Roger Mfg. Co. v. Ruth (10 Cir.), 62 F.

2d 442, the Court said at 449:

"One may not avoid infringement by making a

device which differs in form or is more or less ef-

ficient than the patented device, when he appropri-

ates the principle and mode of operation of the pat-

tented device and obtains its results by the same or

equivalent means."

In Williams Iron Works Co. v. Hughes Too! Co. (10

Cir.), 109 F. 2d 501, 502, the Court said:

"Impairment of function and lessening of result,

in degree only, does not avoid infringement."
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Appellants Have No License, Either Express or

Implied.

The Invention of Dr. Garbell Was Made Prior to Dr. Gar-

bell's Employment by Defendant, Consolidated Vultee

Aircraft Corporation.

That the invention of Dr. Garbell was made prior to

any employment by defendant, Consolidated Vultee Air-

craft Corporation, was found to be a matter of fact by

the District Court [Find, of Fact XXXV, XXXVI, XLV,
R. 53, 55].

The evidence fully supports these findings and is not

in dispute. Dr. Garbell's testimony of how and when he

made the invention was not refuted in any way and was

corroborated in many details. Dr. Garbell conceived the

idea of the Garbell Stall while working on gliders in

Italy in 1936-37 and developed a wing which was incor-

porated in a sailplane known as the Pinguino, which ac-

complished this stall. However, the wing of the Pin-

guino was not usable in a high powered aircraft. By a

"high powered" aircraft we mean a plane that would be

usable for commercial purposes, such as the Convair 240

in distinction from what might be called a powered glider

[R. 239-242,284].

It was the undisputed testimony of Dr. Garbell that it

did require invention over and beyond what was done in

the Pinguino to produce a wing for high powered air-

craft that would produce the Garbell Stall [R. 242].

During Dr. Garbell's trip to the United States in 1939

he had several days at sea and during that time he worked

out and invented the particular combination described as

the invention of the patent in suit, and at that time he

made full drawings and sketches of the device [R. 165,
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172-190, 199]. This completed the invention of the pat-

ent in suit. His facts and figures never had to be

altered to manufacture an aircrafl incorporating his in-

vention |R. 280-281, 461-462]. The whole inventive con

cept was complete at that time.

Appellants assert that an invention cannot be complete

until it has been reduced to practice. This is not the law

except in one particular field and that field is where there

is a dispute between parties as to who first made the

invention. In such a case a special rule of law has been

developed by the Patent Office and the Federal Courts

that to prove invention where there is a dispute as to zvho

zvas the first inventor the one who made the first reduction

to practice would be deemed the inventor in law. In this

case there is no dispute as to who the inventor is. Appel-

lants have not denied that Dr. Garbell was the inventor

and the only question before this Court is the date of

that invention. It would be a strange rule of law that

would say that a man had not made the invention prior

to his disclosing it to another party merely because he

had not made a working machine or a patent application.

It cannot be disputed and is not disputed that almost

immediately upon his employment by the Appellant, Con-

solidated Vultee Aircraft Corporation, Dr. Garbell offered

Consolidated Vultee Aircraft Corporation all facts and

figures necessary to practice the invention [R. 311-312,

446]. Appellants now say that his invention was not

made until the first aircraft was built. That is their

meaning when they assert that no invention is complete

until there is a reduction to practice.

Such a rule of law would completely deprive most in-

ventors of their inventions because very few have the

means or facilities to carry out an actual reduction to
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practice. No single inventor has finances for constructing

a high powered aircraft. Appellees agree with the law

set forth by Appellants that where the dispute is between

two or more people, each claiming to have made the in-

vention, that the only fa: r way to determine the facts is

by who first made a reduction to practice. But such is

not the case here ; admittedl) one party made the invention

and disclosed the invention to the other, and now the

party to whom the invention was disclosed claims that the

invention could not have been made until the manufac-

turer (himself) produced an actual finished machine.

If the Court could make such a rule of law, all inventors

would be subject to the claim of license as soon as the

inventor approached a manufacturer and disclosed the

invention.

A further proof that Dr. Garbell had made the inven-

tion prior to his employment by Appellant, Consolidated

Vultee Aircraft Corporation, is the fact that in 1939 he

completely disclosed his invention and made it known to

Dr. Piatt and to Harry Bradford Chin; that he made

sketches and drawings on paper and on a blackboard and

that both of these parties at that time fully understood his

invention [R. 199-207]. The testimony of Dr. Garbell

as to the disclosures to Dr. Piatt and Harry Bradford

Chin is not contested in the record. Of course Dr.

Piatt had died and was not available. Harry Bradford

Chin not only was available but Appellants had sufficient

time to interview and call Harry Bradford Chin as a

witness or most certainly could have asked leave of Court

to take his deposition. His address and telephone num-

ber, both at his home and at his place of business in San

Francisco, were intentionally given in the direct testi-

mony of Dr. Garbell [R. 231]. A recess of two and one-
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half days was taken by the Court after the whereabouts

of Mr. Chin were given. Five days elapsed after the

testimony concerning the disclosure to Chin before the

end of the trial, yet Appellants made no effort to ask leave

of the Court to take the deposition of Mr. Chin or to have

him called as a witness [R. 231 ).

It is very evident from the record that the District

Court gave complete credence to the testimony of Dr.

Garbell as to when he made the invention and the fact

that he had disclosed it to Dr. Piatt and Harry Brad-

ford Chin, and the evidence is conclusive to support the

Court's Findings of Fact to that effect [Find, of Fact

XXXVI, R. 53].

The rule of law by which this Court is bound is that

if a witness is believed and uncontradicted, his testimony

is sufficient to prove that fact, Code of Civil Procedure,

Section 1844.

"It is a general rule that 'the uncontradicted testi-

mony of a witness to a particular fact may not be

disregarded, but should be accepted as proof of that

fact.' " (Joseph v. Drew, 36 Cal. 2d 575, 579.

)

"The direct, uncontradicted and unimpeached testi-

mony of a witness is sufficient to support a finding."

(Giese v. Los Angeles, 77 Cal. App. 2d 431.)

The District Court is bound by the rules of evidence

of the State of California, 28 U. S. C. A., Sections 1652,

43(a).

Appellants have cited the case of Conzvay v. JVhite, 9

F. 2d 863, in support of their proposition that the in-

vention was not made until it was reduced to practice

during Dr. Garbell's employment by Consolidated Yultee

Aircraft Corporation. They have set forth that in the
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facts of the Conway case the defendant claimed to have

made the invention before his employment and that the

Court held his invention was made during the employ-

ment. Appellants have merely read the pleadings in this

case and not the facts. In Conway v. White (supra) the

defendant therein made a machine during his employment

which he alleged did not contain the full embodiment of

his invention and that he completed the invention after

he left the employment of the company. The Court held

that although the machine constructed during his em-

ployment did not embody the best example of his in-

vention, that it did embody the invention and therefore

fell under the License Agreement and became the property

of the company even though the more successful embodi-

ment had been made after he left the employment of the

company. There were no facts set forth in the Conway

case showing that the defendant had made the invention

prior to his employment. The Conway case is not authority

in this present action as the facts are that Dr. Garbell

made his invention before his employment by the Appel-

lant, i. e., directly the opposite set of facts to those de-

veloped in Conway v. White.

The Court found, as a matter of fact, and properly

so, that Dr. Garbell made his invention prior to his em-

ployment by Consolidated, and therefore, Appellants had

no license, either express or implied [Find, of Fact

XXXIV, R. 53]. The Court held as a Conclusion of

Law that the plaintiffs herein are the owners of all right,

title and interest in and to the Letters Patent in suit and

that plaintiffs are entitled to a judgment for infringe-

ment as heretofore set forth [Concl. of Law, I, IV, V,

VI, R. 56-57].



—43—

No License to the Patent in Suit Was Granted by Exhibit 16.

Appellants contend that the Invention Agreement [Ex.

16, R. 633 J, gave the Appellants a license under the pat-

ent in suit on the grounds that the invention was made

during the employment of Dr. Garbell by Appellant.

The District Court found that there were no facts

upon which to base such a license [Find, of Fact XXXIV,
R. 53].

Exhibit 16 calls for certain payments to be made to

Dr. Garbell for inventions coming within the metes and

bounds of the Invention Agreement [Exhibit 16]. It is un-

disputed that no sums were ever paid Dr. Garbell for the

patent in suit in accordance with such an agreement

[Find, of Fact XLI, R. 54, 281-282]. It is very clear that

the Appellant, Consolidated Vultee Aircraft Corpora-

tion, never considered the invention of the patent in

suit as falling within Exhibit 16 as they never laid any

claim to the invention [R. 461], never asked for and

never secured an assignment of the invention, never

asked Dr. Garbell to execute any papers in regard to this

invention. They never offered, tendered or paid him any

of the sums due under the Invention Agreement for the

invention of the patent in suit and at all times they dis-

couraged the use of the invention [R. 234-237. 261. 27S-

279, 313, 314, 360-362, 461]; in fact, it was customary

to speak of the invention as the Garbell "cock-eyed"

idea [R. 236, 301-302]. Consolidated Vultee Aircraft

Corporation had a policy of calling inventions not falling

under similar Invention Agreements by their inventor's

names and they referred to the invention in suit as the

"Garbell Wing" [R. 460]. At all times they rejected

the invention unconditionallv and unequivocally; they
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would have nothing to do with it. We have a clear case

here of a rejection of the invention as was had in Pointer

v. Six Wheel Corporation, 177 F. 2d 153.

The pattern of the relationship between Dr. Garbell

and Consolidated Vultee Aircraft Corporation is shown

by the entire testimony of Dr. Garbell and the witnesses

called by Appellants. Dr. Garbell was rebuffed at all

times in his attempt to interest Consolidated in his in-

vention which he had conceived and perfected before his

employment. Consolidated never asserted any rights to

the invention either under the Invention Agreement [Ex.

16] or upon any other theory and never took any steps

to acquire any rights under a separate contractual ar-

rangement; in fact, they rejected the offers of Dr. Gar-

bell at all times and cast aspersions upon his invention

and then, after their judgment had been proved faulty

(the invention had merit), they endeavored to assert

rights thereto. Any ethical norm which should dominate

in the relationship of employer and employee should com-

mand a rejection of this belated claim by the employer

[R. 43].

The facts are that Dr. Garbell almost immediately

upon becoming an employee of Consolidated Vultee Air-

craft Corporation attempted to interest Consolidated Vul-

tee Aircraft Corporation in his invention and it was com-

pletely rejected. It is amazing to see a company claim

that the invention was made during his employment and

therefore falls under the Invention Agreement [Ex. 16]

when Dr. Garbell had been working on this problem for

years and was able to submit the full invention to his

employer at the very outset of his employment [R. 311-

312, 446-447]. No request for a disclosure of prior

inventions was ever made by Consolidated [R. 213-214].
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Dr. Garbell did not wait until a long period of his em-

ployment had passed before he first sought to into

Consolidated Vultee Aircraft Corporation, but did so

at the outset. How could he- make the involved Invention

of the patent in suit simultaneously with his employment?

There is no proof in the record that Dr. Garbell was

working on stall problems for Consolidated Vultee Air-

craft Corporation; in fact, the actual problems and en-

gineering work done by Dr. Garbell during his employ-

ment by Consolidated Vultee Aircraft Corporation was

work on entirely disassociated subjects, namely, gun

firing control, mechanical design of tail surface controls,

and nacelle designs. None of this work in any way re-

lated to stall problems [R. 216, 294, 445-446].

Appellants contend that Exhibit D [R. 775] was a dis-

closure of the Garbell invention to the company in line

with and under the terms of the Invention Agreement

[Exhibit 16]. This argument of Appellants is completely

refuted by the testimony of their witness, Mr. Bayless,

who stated that this paper was prepared at his request

for publication in the Institute of Aeronautical Science

technical papers and was not written and submitted to the

company for the purposes of being a disclosure under the

terms of the Invention Agreement [R. 301]. After re-

ceiving Exhibit D, Consolidated's Patent Department

asked for additional information [Exhibit F. R. 790]. but

when it was not sent [R. 368], dropped the subject mat-

ter.

When Dr. Garbell was asked to prepare for publication

a paper on the Garbell invention, he obviously realized

that such a publication, in all probability, could be con-

sidered a publication within the meaning of the Patent
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Laws. With the sole purpose in mind of protecting his

patent rights, he transmitted a copy of the paper as pre-

pared to the company with language which, to his mind,

would act as a red flag to Consolidated and direct their

attention to the fact that he had exclusive property rights

in the invention described in the paper.

That Consolidated considered this letter of transmittal

in the light in which it was sent, to our mind, is amply

demonstrated by the fact that on August 9, 1946, Con-

solidated wrote a letter to Dr. Garbell, which states in

part: "We will accept a copy of the patent application

to which you refer for the purpose of a disclosure, on

the basis that in so doing, the disclosure is made to us

without obligation * * *." [R. 641.] If the patent

had been disclosed under the Invention Agreement theory

in 1944, why the request for a disclosure in 1946, which

request is obviously framed with the Patent Laws in

mind?

The Court will bear in mind that at no time did Con-

solidated do anything or take any steps, or make any

claim of title or license in connection with the Garbell

invention following the receipt by it of the letter [Exhibit

E, R. 789].

The complete disinterest of Consolidated in the Gar-

bell invention is disclosed by Exhibit F in which they

ask for more information concerning Exhibit D, but

when no further information was given them by Dr.

Garbell, there was no follow-up and nothing further was

done, even though Dr. Garbell still remained in the em-

ploy of the company until October, 1945.

All of this evidence, the continued rejection, the scof-

fing at the idea, the failure to take any positive action to
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secure title or a license, or an interest, the failure to pay

under the Agreement [Exhibit 16], along with the ac-

knowledged use of the term "Garbell Wing/' .-ill spell out

a pattern showing that the officers and employees of Con-

solidated Vultee Aircraft Corporation never considered

that the Garbell invention was included under the terms

of the Invention Agreement
|
Exhibit ln|, and that there

was a separate invention made by Dr. Garbell prior to his

employment. These facts conclusively support the Find-

ings of Fact of the District Court that Appellants had no

express license under Exhibit 16.

Appellants Have No Implied License.

Appellants allege an implied license under the patent

in suit on the alleged basis that during Dr. Garbell's em-

ployment by Consolidated Vultee Aircraft Corporation

the corporation expended time, effort and money in de-

veloping and proving the invention of Dr. Garbell. The

District Court held as a matter of fact that there was no

basis for such a claim and that no monies, time or effort

of the corporation had been expended in perfecting,

testing, developing, adapting or modifying the invention

of the patent in suit [Find, of Fact XXXVIII, XXXIX,

XLV, R. 53-55].

The facts relating to this issue are that Dr. Garbell in-

cluded his invention in several suggestions [Exhibit B].

These included a prospective report for a 2-engine tailless

model, suggestions for the XB 46 and for the Con vair

110 along with several other aircraft. Xone of these air-

craft were designed or built during Dr. Garbell's em-

ployment and his suggestions were all rejected. In each

of these suggestions there was described at least another
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wing of conventional 2-sectional design and Dr. Garbell

was told Consolidated preferred to use such 2-sectional

wing [R. 249, 255-257, 279, 322, 455, 326, 418, 457-459,

Exhibit 25].

It should be pointed out that these suggestions were

merely offers or proposals to try to design and to build

an aircraft in accordance with the structures described

therein and that during his employment and until long

after, none of these planes were built using any of the

suggestions, and at all times up to the end of the employ-

ment of Dr. Garbell he was informed that they would

not be used. There was a complete rejection of these

suggestions. Certainly the mere proposal of the use of

an invention to an employer followed by the rejection of

the use of the invention is not such an expense of time

and money as to justify an employer claiming an implied

license or shopright. It is evident from the testimony

of Dr. Garbell, Messrs. Bayless, Ward and Jason taken

as a whole that, if the company had at any time expressed

a desire to use the invention of Dr. Garbell, or even a

desire to test or try out the invention, or to make a

working model thereof, both the Appellant, Consolidated

Vultee Aircraft Corporation, and Dr. Garbell would have

realized that there would have to be an agreement as to

the terms and considerations under which Consolidated

could acquire rights in the invention [R. 447-451].

In connection with the claim of Appellants that monies

were expended on the Garbell invention, it was testified

that small scale models were made for testing in wind
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tion was complete in and of itself. The few instances

where a model using- the Garbell invention was so

tested merely proved the contentions of the inventor that

certain definite stall characteristics would and did result.

There was no experimentation [R. 461-462].

This practice of testing an invention was not unusual

for it was one that was followed by Consolidated in all

so-called outside inventions [R. 460-4M |. The assertion

that tests were made to determine whether wings em-

bodying the invention in suit were practical in no way

affects the Findings of Fact [Find. XXXVIII, XXXIX,

[R. 53-54] that nothing was done to develop or adapt or

modify the invention. No wind tunnel tests or any other

tests made of the Garbell invention at or by Consolidated

added anything to the conception of the practical carry-

ing out of the invention. Stated another way. there was

no change in the invention from before the tests to after

the tests. The very first suggestion which was made for the

use of the invention was complete and contained all of the

elements; nothing was modified by any test [R. 461-462].

The only so-called models that were made embodying

the Garbell invention were these: a small scale static

(nonoperating) model of the tailless aircraft, which model

was made and used primarily for the testing of the Sutton

control surfaces [R. 323-324, 454-458, 685 1 : a .static

(nonoperating) model for the XB-46 which principally

served as a platform for testing of the engine nacelles,

flaps, controls, etc. [R. 458].
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We would like to point out to the Court that the only

operating model of the tailless aircraft ever constructed

had a two-section wing thereon [R. 257, 322-323, 455].

Just before Dr. Garbell severed his employment with Con-

solidated a mock-up (full scale nonoperating model) was

made of the XB-46 and this mock-up did not contain the

three-section Garbell wing but the conventional two-sec-

tion wing and Dr. Garbell never knew and was never

informed that the XB-46 was to include his invention

[R. 459].

At the time Dr. Garbell left the employment of Con-

solidated the design of the Convair 110 had been

abandoned and to the best knowledge of Dr. Garbell at the

time he left the employment of the company, the company

had no intention of using his invention and had not used

it in any way whatsoever theretofore [R. 458-459, 418].

To secure an implied license, the alleged licensee must

have used the invention with the express permission and

knowledge of the alleged licensor. In the case at bar

there is unauthorized use of the patent in suit after Dr.

Garbell left the employment of Consolidated. This use

was unknown to Dr. Garbell.

The facts are that Dr. Garbell had been continuously

informed that the company would not use his invention

and had not used his invention prior to his leaving the

company. Certainly no right to use the patented in-

vention can be implied from these facts.
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The Court Properly Denied Defendants' Motion for a

New Trial.

Defendants are not entitled to a new trial on tin-

grounds of surprise at the trial which ordinary prudence-

could not have guarded against.

The alleged surprises at the trial were:

1. The testimony of Dr. Garbell as to conversa

tions with Harry Bradford Chin;

2. The introduction in evidence of Exhibit 25.

All of these alleged surprises took place on the first

two days of the trial, November 21 and November 22.

1950. There was no request at the time for a continuance

to take the testimony of Harry Bradford Chin or the

testimony of two former employees whom defendant now

wishes to call, namely, Theodore P. Hall and Donald

A. Hall. In fact, a recess was taken of one day after

the first two days of trial and a two and one-half days'

recess after the third day of trial so that the final argu-

ment of this case was made on November 27, 1950,

six days after commencement of the trial and at least

five days after the alleged surprises. At no time during

the trial was there any suggestion or allegation of sur-

prise by counsel of defendants. At no time was a con-

tinuance requested. There was no cross-examination of

Dr. Garbell as to his conversation with Harry Bradford

Chin, Theodore P. Hall or Donald A. Hall. There was

no request made to the District Court to reopen the liti-

gation for the taking of testimony of Harry Bradford

Chin, Theodore P. Hall or Donald A. Hall between the

time of the commencement of the trial and the time of the

Memorandum Decision on December 7. 1950. No at-
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tempt was made to reopen the testimony until ten days

after entry of Judgment on January 15, 1951. Defen-

dants showed no diligence in moving the District Court to

permit the enlargement of the record by taking the testi-

mony of these three witnesses.

To be grounds for a new trial a surprise occurring

during trial must be one which ordinary prudence does

not guard against. Certainly ordinary prudence would

have required the defendants to have called Theodore

P. Hall, Donald A. Hall and Harry B. Chin, rather than

to allow the Court to spend over a month preparing a

decision and then to wait a second month during which

the Court and Plaintiffs prepared Findings of Fact, Con-

clusions of Law and a Judgment before attempting to

reopen the case.

Ruedy v. Town of White Salmon, 35 Fed. Supp.

130;

Dozv v. Carnegie-Illinois Steel Corp., 70 Fed.

Supp. 1016 at 1019.

Passing to the merits of the question of new testimony,

and especially the affidavit of Harry Bradford Chin [R.

66], the Court should note the affidavit of Theodore

Roche, Jr. [R. 1111].

A comparison of the affidavits of Harry Bradford

Chin, Theodore Roche, Jr., and the testimony of Dr. Gar-

bell shows that not only Chin does not deny the testimony

of Dr. Garbell, but that he had made previous statements

confirming the same [Affidavit of Theodore Roche, Jr.,

R. 1111].
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The affidavits of Theodore P. Hall, Donald A. Hall,

Harry C. Matteson and William W. Fox disclose that

they are all employees or former employees who could

have been called at the trial, their existence and where-

abouts being known to Appellants, and certainly they

could have been questioned at any time, but were not.

The grounds for a new trial on the assertion of newly

discovered evidence is completely fallacious. As has been

shown, there was no newly discovered evidence in the case

of Harry Bradford Chin.

To be newly discovered evidence it must be evidence

which, through ordinary diligence, the Appellants could

not have found prior to the trial. Certainly the head of

their Patent Department and the direct superior of Dr.

Garbell, namely, Donald A. Hall and Theodore P. Hall,

respectively, should have been expected to know facts

that might have importance at the trial of this action,

and Appellants' counsel are chargeable with negligence,

to say the least, if they did not interview these parties

prior to the trial. They now say they have just discovered

the alleged evidence. In fact the affidavit of Theodore

Roche, Jr., shows that Defendants actually had inter-

viewed these men two years before the trial [R. 1113,

1114].

The alleged testimony of Harry C. Matteson and

William W. Fox is that of persons who alleged that they

flight tested the Convair 240. Certainly Appellants'

counsel are chargeable with knowledge of what these wit-
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nesses would say concerning the operation and character-

istics of the accused 240 aircraft. Any testimony they

had to give as to the performance or operation of this

aircraft should have been fully known to counsel and cer-

tainly was known by Consolidated long prior to the trial.

None of the evidence set forth in any of the affidavits of

these employees, past and present, is newly discovered.

The real facts of this case are that Appellants have new

counsel who do not agree with the theory and practices

of their predecessors at the trial of this case and now want

to go back and try the case in their own manner. If

such a practice were allowed, it would mean that a de-

feated party could always obtain a new trial by hiring

new counsel and there would be no end to litigation.

The claim that the evidence was insufficient to justify

the decision as to the infringement of the patent in suit

has been fully covered heretofore in this Brief (p. 34),

and all that remains is to state that there was no error

of law in the District Court's holding that the burden of

proof had shifted to defendants to negate the prima facie

showing made by Dr. Garbell that the patent in suit

was infringed. Especially is this true when the ad-

missions against interest heretofore referred to are added

to the testimony of Dr. Garbell. Of course the affidavits

of Matteson and Fox do not go unchallenged, but are

completely refuted by the affidavit of Dr. Garbell [R.

1131].

It should be noted by this Court in passing that Fox,

who now wishes to testify in this case, actually filed af-
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fidavits in the case months before the trial, so he cer-

tainly cannot be called a newly discovered witness
|
R.

493].

The Trial Court properly held that there was no sur-

prise, no newly discovered evidence, and that the evidence

as to infringement was completely sufficient, and therefore

correctly denied the motion.

New Evidence Not Before the Trial Court Was In-

serted in Opening Brief of Appellants.

In the Opening Brief of Appellants they have intro-

duced considerable evidence which is not in the record.

This includes, first, the entire Appendix C, which was

never introduced in evidence during this case; also, they

included in their Brief eleven plates, none of which was

introduced in evidence. None of this evidence was before

the Trial Court or formed any part of the basis upon

which the Trial Court rendered its decision.

It is believed that this Court should disregard this

new evidence as there is no proof as to its correctness.

Furthermore, it should be noted that in the Opening Brief

the Appellants have used the affidavits accompanying their

Motion for a New Trial as if they were evidence. Es-

pecially is this true on pages 19 and 29.

All this evidence which Appellants now attempt to in-

sert into the suit was available to them many months be-

fore the trial of this action and it was not offered at the

trial [R. 1111, 1131].
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Conclusion.

It is respectfully submitted that the Judgment of the

District Court in rinding the Garbell patent to be valid

and infringed was in accord with the overwhelming

evidence before that Court. In fact, there is no evidence

to the contrary.

It is further submitted that the Appellants' claim of

a license has no basis in fact or law and the District

Court's Findings of Fact that there was no license of any

type is supported by uncontroverted evidence.

It is further submitted that the motion for a new trial

had no basis in law or fact and was properly denied.

Appellees therefore respectfully submit that the Judg-

ment of the District Court should be affirmed.

Respectfully submitted,

Lyon & Lyon,

By Frederick W. Lyon,

Sullivan, Roche, Johnson & Farraher,

By Theodore Roche, Jr.,

Attorneys for Plaintiffs-Appellees.
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Introduction.

This is in reply to the Brief of Maurice A. Garhell,

Inc., et ah, filed in this action. Most of appellees' prin-

cipal contentions are answered by our Opening Brief.

However, Appellees' Brief raises several points that ap-

pear to merit a reply or comment. While many of the

factual statements made in Appellees' Brief are unsup-

ported in the evidence, or misleading, such errors are

largely self-revealing, and we are content with the fol-

lowing reply.*

*Unless otherwise noted, all emphasis in this brief is ours.
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The Claims Do Not Cover the Alleged Invention.

In an obvious attempt to avoid the prior art, Appel-

lees' Brief (pp. 7-8) defines the alleged invention of the

patent in suit, without regard to the claims in suit, as

follows

:

"The patent in suit specifically describes that in

order to achieve the Garbell Stall the semispan of a

wing should have three or more control sections and

these three control sections must have a definite re-

lationship to one another. This relationship is:

1. The root control section must have the least

mean-line camber and the greatest thickness ratio of

the entire wing;

2. The tip control section must have the greatest

mean-line camber and the smallest thickness ratio of

the entire wing; and

3. There must be at least one interjacent control

section between the root and the tip and this section

must have a greater mean-line camber than the root

section and a smaller mean-line camber than the tip

section, and the mean-line camber of the interjacent

control section should be greater than that which

would be derived from straight-line fairing from the

root section to the tip section, and the thickness ratio

of the interjacent control section should be smaller

than that of the root section and greater than that

of the tip section, but smaller than would be derived

from straight-line fairing from root section to tip

section."

Much the same definition is given elsewhere in Appel-

lees' Brief {see: pp. 9 and 20).

// we assume that appellees' definition of the alleged

invention of the patent in suit is correct, all of the claims

in suit are plainly fatally incomplete and invalid, as they
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fail to "distinctly claim the- part, improvement, or com
bination which he claims as his invention or discovery,"

as required by Section 33 of Title 35, United States Code.

None of the claims in suit, obviously, covers the alleged

invention so defined by appellees. Claims 1. 2 and 3 of the

patent in suit say nothing whatever about "thickness ra

tio" of any of the airfoil sections; and claims 5. 6 and

\2 say nothing whatever as to the "mean-line camber"

of the "interjacent" sections. If the designated relation-

ships of both camber and thickness ratios are essential

to the invention of the patent in suit, as stated in Appel-

lees' Brief, supra, plainly the claims in suit are fatally

deficient for failing to define both relationships. Obvi-

ously, the wing defined by claims 1, 2 and 3 in suit can

have straight-line fairing from root to tip so far as

"thickness ratio" is concerned, and the wing defined by

claims 5, 6, and 12 in suit can have straight-line fairing

from root to tip so far as "mean-line camber" is con-

cerned. All of the claims clearly cover far more than the

alleged invention, and are all wholly indefinite in each

case to at least one of the relationships (either camber or

thickness ratio) which appellees say are all essential to the

alleged invention. All of the claims are therefore clearly

invalid. (See: Goodman v. Super Mold Corp. of Calif.,

103 F. 2d 474, 480 (C. C. A. 9th, 1939) : Crampton Mfg.

Co. v. Crampton,, 153 F. 2d 543, 544 (C. C. A. 6th, 1946)

;

Altoona Piiblix Theatres, Inc. v. American Tri-Ergon

Corp., 294 U. S. 477, 55 S. Ct. 455, 79 L. Ed. 1005 at

1012; Great A. & P. Tea Co. v. Supermarket Equipment

Corp., 340 U. S. 147, 71 S. Ct. 127. 95 L. Ed. 162 at 165.)

Furthermore, this self-serving definition, obviously for

escaping from some of the prior art. imports the stated

relationship as a necessity for stall achievement in direct

contradiction of the specification which states (Col. 4. lines
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not exceeding the tip section or below the camber of the

root. These equal cambers are not the least or greatest

of the entire wing within the definition, but are asserted

to achieve the same result. That contradiction imparts to

the patent the vice of misrepresentation as to what is

essential. The patentee is bound by the representations

in the patent. If too broad the patentee's remedy is by

filing a disclaimer.

This self-serving definition into the claims imports an-

other fatal inadequacy or insufficiency as defining the

essential for producing the so-called Garbell stall or any

specific stall. There is not the slightest clue: In the

greater camber specified in claim 1 ; the "at variance"

camber specified in claims 2 and 3; in the thickness vari-

ations specified in claims 5, 6 and 12; which are the sole

purported changes asserted for novelty in the claims indi-

vidually, which point to the production of any specific

character of stall. Increase camber cannot produce the

same result as decrease, /^crease in thickness cannot pro-

duce the same result as decrease. Each of the individual

changes is reflected in a difference in result. There is not

the slightest clue in the claims to the spanwise locations of

the changes, or of the extent of the changes, all of which

are factors in the production of stall characteristics. There

must be camber and thickness changes of a definite kind

in degree and in a specific spanwise location to produce

any specific stall, such the so-called Garbell stall or others,

and the obvious insufficiency, indefiniteness and vagueness

of the claims, make it impossible to find in them a defi-

nition of a construction for producing any specific, or the

alleged "Garbell." stall. The conclusion is inescapable

that the claims do not and were not intended to define a

construction which produces any particular stall.
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The Patent in Suit Does Not Fulfill Any Long-Felt

Want.

Appellees' Brief (pp. 3-6) asks this Court to believe

that, prior to the alleged invention of the patent in suit.

there was no airplane having a tapered wing which had

satisfactory stall characteristics. This, we suggest, is not

supported by the evidence. This Court may take judicial

notice of the fact that, for many years prior to the

alleged invention here in suit, there were thousands upon

thousands of aircraft flying in the United States by indi-

viduals, commercial airlines, and the military, all of which

were satisfactory. This is confirmed in the evidence- by

the thousands of Vultee Vengeance, Glen L. Martin, and

Vultee airplanes which were shown to have been generally

satisfactory as to stall characteristics.

Appellees' Brief (pp. 5-6, 30) asserts that there was

a long-felt need in the art for an aircraft wing design

which would stall satisfactorily. Even if this were true

(which we deny), there is no evidence that the alleged

invention of the patent in suit provided the answer to the

problem. It is not claimed by plaintiffs that anyone other

than defendant Consolidated, has ever adopted GarbelTs

suggestion to use such a wing, although he asserts that

he published a technical paper describing the invention in

the year 1946 [R. 291]. Can this Court believe that all

of the aircraft flying today, other than the defendant.-'

Convair Model 240, are unsafe and have dangerous stall

characteristics? We suggest that such a thesis is, on its

face, untenable.

We therefore submit that there is no evidence that

there was any long-felt need in the art for the alleged

invention of the patent in suit.



The Alleged "Garbell Stall" Was Not Novel and Is

Not Embodied in Defendants' Model 240.

Appellees' Brief (p. 6) baldly states that the patent in

suit covers a wing which "has a totally new type of stall."

Appellees' Brief (p. 38), however, admits that the 1937

"Pinguino" sailplane "accomplished this stall." Indeed,

appellees could not well deny that the "Pinguino" accom-

plished such stall, as this is clearly established by the

second Garbell patent which covers the "Pinguino" wing

and which is printed as "Appendix C" to our Opening

Brief (see: pp. 36-39 of our Op. Br.). It is therefore

clear that the so-called "Garbell Stall" was not in fact

novel with the patent in suit.

Appellees' Brief (p. 38) attempts to distinguish the

patent in suit from the "Pinguino" wing by the allegation

that "the wing of the Pinguino was not usable in a high-

powered aircraft." This statement, we say, is belied by

the second Garbell patent (App. C., Our Op. Br.), which

covers the "Pinguino" wing and which states:

"This invention accomplishes an important im-

provement in the art and the discoveries herein dis-

closed are of great value to all types of aircraft (as

well as to craft operating in other fluids), through-

out their entire operating range . . .; also in violent

maneuvers at high speeds. . .
." (App. C, Col. 8,

lines 58-68.)

We submit that the alleged "Garbell stall" was clearly

old in the "Pinguino" which, of course, was fully described

in printed publications long prior to the patent here in

suit (see our Op. Br. p. 38), and that the "Pinguino"
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wins structure, by Garbell's own admissions and rep

resentations in his second patent, was adapted for use

in high-speed aircraft. There is therefore no novelty in

the stall characteristics of the specific wing of the patenl

in suit.

Appellees' Brief (pp. 6-7) coins the term "Garbell

Stall" to designate the type of stall alleged for the patenl

in suit, describing it as having the following special char-

acteristics :

(a) In the Garbell stall, the flow of air over the

upper surface of the wing first becomes turbulent

over a large spanwise area of the lifting surface

:

(b) Such initial turbulence is inboard of the lat-

eral control devices;

(c) Such initial turbulence spreads inboardward

therefrom

;

(d) Such spread is characterized by a timely but

not excessive stall warning through tail shake

;

(e) Such tail shake occurs at a speed sufficiently

but not excessively above the minimum level flying

speed

;

(f) Such spread is characterized by a substantial

decrease in elevator control effectiveness as the air-

craft approaches the stall;

(g) Such spread is characterized by a restoring

pitching motion, nose down, with the absence of any

excessive rolling motion prior to such restoring pitch

ing motion;

(h) Such pitching motion being followed by the

restoration of air speed necessary for sustained flight

with onlv a small loss in altitude.
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Appellees' Brief wholly fails to attempt to show where

the evidence even tends to establish that defendants' Model

240 airplane operates to produce such a "Garbell Stall"

as so defined by appellees. The reason for this failure

in Appellees' Brief is obvious. There is no such evidence.

Even Garbell failed to so testify.

Appellees' Dilemma as to Anticipation and

Infringement.

Appellees' Brief (pp. 11-12, 34) in effect charges that

because the defendants' Convair Model 240 airplane in-

cludes all of the asserted structural elements of the claims

in suit it infringes, regardless of whether the proofs show

that such airplane has the same mode of operation and

result of the patent in suit. Yet, appellees in effect as-

sert that certain of the prior art does not anticipate the

patent in suit because there is no evidence that such

prior art had the same mode of operation and result as

that ascribed to the patent in suit.

We have shown in our Opening Brief (pp. 50-57) that

there was a total failure of proof by the plaintiffs as to

any similarity of mode of operation or result of defen-

dants' Model 240 airplane to that ascribed by the District

Court's findings to the alleged invention of the patent in

suit, and that, in fact, the Model 240 wing has an entirely

different mode of operation and result. Our detailed an-
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alysis of this issue is not answered by Appellees' Brief.

Although Appellees' Brief (p. 34) represents that Gar-

bell testified "that the stall of the Convair 240 was the

same as the Garbell Stall [R. 442]," an examination of

the record reference plainly shows that Garbell never so

testified, in substance or effect.

We suggest that appellees are in the following dilemma,

either that: (a) if similarity of structure alone, between

the patent in suit and defendants' Model 240 airplane, is

sufficient to spell out infringement, then, similarity of

structure between the prior art of record and the patent

in suit is alone sufficient to spell out anticipation and in-

validity; or (b) if the burden was on defendants to estab-

lish that the prior-art structures had the same method of

operation and result as that of the patent in suit, then a

similar burden was on plaintiffs to show by clear and

convincing evidence that defendants' Model 240 airplane

has the same method of operation and result as the patent

in suit. Since the claims in suit read structurally upon

the prior art, as fully pointed out in our Opening Brief,

and since there was a complete failure of proofs by

plaintiffs to establish that the Convair 240 has the same

mode of operation and result as the patent in suit, we

suggest that the judgment must be reversed on either

alternative of such dilemma.
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Appellees' Dilemma as to the Curtiss-Wright
Airplanes.

Appellees do not seriously contend that the Curtiss-

Wright airplanes, Models 19L, 23, and 2 IB, as shown

by the evidence, did not include the identical wing geom-

etry of the patent in suit. Indeed, there is no conflict of

the evidence as to at least the Model 23 and 21 B airplanes

or their construction, as plaintiffs presented no evidence

whatsoever with regard to them. Appellees' Brief (pp.

24-30), however, strenuously attacks the sufficiency of de-

fendants' proofs on this subject, primarily attacking the

oral testimony of the witness Oldendorph and its cor-

roboration in the documentary exhibits.

It will be recalled that appellees rely solely upon the

wholly uncorroborated oral testimony of Garbell in sup-

port of their contention that Garbell made the alleged in-

vention of the patent in suit prior to his employ by de-

fendant Consolidated.

Appellees, we suggest, are in the dilemma that either:

(a) the oral testimony of Oldendorph, supported fully by

the numerous exhibits in support thereof (see our Op.

Br., pp. 39-42), is adequate to establish the fact of

prior use of the Curtiss-Wright Airplanes and their

wing construction; or (b) the oral and wholly uncor-

roborated testimony of Garbell is insufficient to establish

conception of the invention by him prior to his employ-

ment by Consolidated. The standard as to the sufficiency

of proof to carry back Garbell's alleged date of invention

should be at least as high as the standard required for

establishing a prior-art use of the invention. In fact, we

suggest that the standard required of a patentee to carry

back his date of invention should be far higher, as the

temptation to perjury is considerably higher.
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We submit that the testimony of Oldendorph fully sup-

ported by many documentary exhibits, including stipulated

publications, the authenticity of which has not been ques-

tioned, is corroborative of these physical exhibits and is

fully adequate to establish the fact of the Curtiss-Wright

19L, 23 and 21 B airplanes, and the fact that they had

identically the same camber and thickness relationships

ascribed to the invention in suit.

Appellees' Dilemma as to Exhibit 25.

Appellees' Brief (p. 15) relies upon Plaintiffs' Exhibit

25 to illustrate the proposal by Garbell to Consolidated of

the invention in suit and its alleged rejection by Consoli-

dated. The District Court similarly relied heavily upon

Exhibit 25, saying: "The fullest disclosure of the patent

invention . . . bears the final rejection in a pencilled nota-

tion, 'Not (interested) at this time.' (Plaintiffs' Exhibit

25)" [Memo. Dec, R. 40.]

Exhibit 25 discloses a wing in which the camber of the

airfoil sections at the tip and interjacent sections are

identical. This is one type of wing taught by the prior

art. Therefore, either: (a) Exhibit 25 establishes that

the alleged invention of the patent in suit is the same as

the prior art, in which case the patent in suit is invalid;

or (b) Exhibit 25 does not teach the invention of the

patent in suit, in which case it does not support the Dis-

trict Court's finding of rejection of the invention by Con-

solidated, and the judgment on the license issue must fall.

The facts establishing the dilemma are as follows:

Exhibit 25. in the tabulation [R. 667] .
shows "pro-

posals" No. 6 and No. 2, by Garbell. Proposal Xo. 6
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suggests airfoil section 63, 4-222 at the root, section 65,

3-518 at 60% span (the "interjacent" section), and sec-

tion 65, 3-514 at the tip. Similarly, proposal No. 2 sug-

gests airfoil section 63, 4-222 at the root, section 63,

4-518 at 60% span (the "interjacent" section), and sec-

tion 63, 4-514 at the tip.

As pointed out by Garbell with regard to defendants'

Model 240 airplane in suit, in the N.A.C.A. "63" series

of airfoil sections, the fourth digit indicates the design lift

coefficient (one way of saying camber) Cli and the fifth

and sixth digits indicate thickness ratio in % [R. 221-225].

This is supported by Plaintiffs' Exhibit 21 [R. 653], and

is made plain in Garbell's report, DX-A [R. 1007-1070].

It is also fully described in the affidavit of T. P. Hall

as a conventional engineering convention for indicating the

geometry of wing foil sections as set forth in N.A.C.A.

Technical Report 824 [R. 80-81]. These facts cannot

be honestly denied by appellees.

It is therefore plain that in Garbell's proposal No. 6

of Exhibit 25, the mean-line camber indicated by the

fourth digit "5" is the same at the interjacent section

(60% span) and the tip, and that the thickness ratio

indicated by the last two digits decreases from root to

tip as 22%, 18% and 14%. Similarly, as to proposal

No. 2, the fourth digit "5" is the same at both the inter-

jacent section (60% span) and tip, whereas the thickness

ratio decreases from root to tip as 22%, 18% and 14%.

This is fully confirmed by the Hall affidavit [R. 80]. In

each proposal, the root section camber is indicated by the
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fourth digit "2," showing that the camber at the root is

less than that at the tip and interjacent section.

Since appellees assert that Garbell's such proposals No.

6 and No. 2 of Exhibit 25 constitute a disclosure of the

"invention" of the patent in suit, it is plainly admitted

by appellees in effect that the ''invention" includes any

wing in which the camber of the interjacent section is

the same as that of the tip, and the thickness ratio de-

creases non-lineally from root to tip. This, of course, is

directly confirmed in the patent in suit, which plainly

states that the camber of the interjacent section may have

"a value equal to or slightly less than" "that of the tip

section" [Col. 7, lines 66-71, R. 611]. Appellees' Brief

(pp. 22-23) plainly admits that such a construction is dis-

closed in the Royal Aeronautical Society article [DX-

WW, R. 903J and in the Zien article [DX-XX, R. 911],

and this is fully substantiated by Appellants' Opening

Brief (pp. 32-34, and Plate IV).

It is therefore submitted that appellees' admissions and

contentions plainly establish that the structure of the al-

leged invention in suit is taught by the prior art, and,

we say, the patent in suit is clearly invalid thereover.

On the other hand, if appellees attempt to avoid the

consequence of invalidity over the prior art by rcversing

their position and now contending that Exhibit 25 does not

disclose the invention of the patent in suit. then, we say.

there is no evidence to support the District Court's find-

ings and holding that the "invention" was rejected by

Consolidated, and the judgment must fall on this ground.



—14—

There Was No Abandonment of the Infringement

Defense.

Appellees' Brief (pp. 11-12) asserts that defendants

"abandoned" the defense of infringement. This requires

little reply, as, obviously, there was no such abandonment.

Had defendants presented no evidence on the infringement

question, they could still challenge the adequacy of plain-

tiffs' proofs on the issue.

Appellees' statement (p. 12) that "counsel for defen-

dants have admitted the infringement of the patent in suit

[Exhibit 21, R. 653]," is fallacious. At no time have

counsel for defendants admitted infringement. Plaintiffs'

Exhibit 21 [R. 653] referred to by Appellees' Brief shows

on its face that it was written by Mr. D. A. Hall, who

was in the Consolidated patent department [R. 326, 360].

Mr. Hall was not and never has been an attorney or coun-

sel for Consolidated, as is well known to appellees' counsel.

In any event, Exhibit 21 is not an admission of infringe-

ment, as it states : "The teaching of the Garbell patent is

not followed in the design of the Model 240 wing" [R.

649].

Exhibit 21, additionally, positively establishes the fact

that the stall of the Model 240 airplane is a root stall. It

clearly states [R. 657] that: "the stall starts between the

fuselage and the engine nacelle at about 15% semi-span

outboard of the root section." An examination of the plan

view of the Model 240 airplane shown in the drawing

thereof [R. 1000], shows that on such drawing the dis-

tance between root and tip is about 2-23/32 inches. 15%
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of this distance is about 13/32 inch, which, measured out-

wardly from the wing root, would locate the point of stall

origin almost directly adjacent the fuselage. Obviously,

the Model 240 has a root stall, as testified to by the expert

Ward [R. 419].

The License Issues.

Appellees' Brief does not deny our contention (Op. Br.

pp. 22-24) that the alleged invention of the patent in suit

was reduced to practice by Consolidated and its practica-

bility fully demonstrated during the period of Garbell's

employment. Appellees' Brief does not attempt to dis-

tinguish any of the authorities set forth in our Opening

Brief (pp. 19-29) from the facts in the instant case or

their application thereto, with the possible exception of

the case of Conzvay v. White, 9 F. 2d 863 (C. C. A. 2d,

1925). The Conway case, however, supports our conten-

tion that an invention is "made" when it is reduced to

practice, and appellees' brief does not contend otherwise.

In particular, Appellees' Brief wholly fails to attempt to

distinguish the case of Hahn v. Venetian Blind Corp., Ill

F. 2d 95 (C. C. A. 9th, 1940), which, we say, is directly

in point on the issue as to when an invention is "made."

Appellees' Brief cites no contrary authority on the

license issues, and, apparently, concedes that our statement

of the relevant law is correct. Appellee cites Pointer v.

Six Wheel Corporation, 177 F. 2d 153 ( C. A. 9th,

1949). The question in that case was whether an inven-

tion was joint or sole. The Court held (p. 157) : "Here

the onlv basis for the claim of joint invention lies in the
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fact that the Knox device was an addition to and improve-

ment upon the Stebbins structure * * *." (P. 158) :

"Here there is no voluntary pooling of ideas. Knox's sug-

gestions were rejected by Stebbins." Rejection of sugges-

tions as disproving joint inventorship, is an entirely dif-

ferent question from and has no pertinency to the issue

here.

We therefore submit that Appellees' Brief fails to

answer our contentions as to the law and its application to

the facts here, and fails to show that the District Court's

findings on the license issue are supported in law or fact.

The Motion for a New Trial.

We believe that we have carried appellants' burden of

establishing that the District Court's findings as to in-

fringement are clearly erroneous on the actual evidence

in this action (Op. Br. pp. 50-57). If this Court has any

doubt that we have carried such burden, we suggest that

the case should be remanded for the production of the evi-

dence offered by affidavit in our Motion for a New Trial,

which plainly establishes lack of infringement.

The public, as well as the parties, have a real and serious

interest in the outcome of this litigation, as it vitally affects

a large segment of the commercial aviation industry.

The issuance of an injunction would ground several hun-

dred commercial Convair aircraft operated by defendant

American and others, to the obvious great inconvenience

and loss to the public. The Court of Appeals for the

Third Circuit, in Sutherland Paper Co. v. Grant Paper
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Box Co., 183 F. 2d 926 (1950), in remanding a patent

case for further proofs, aptly said:

"Judicial inability to deal adequately with complex

patent litigation has been much decried. Sec, c. g.,

Borkin, The Patent Infringement Suit—Ordeal by

Trial, 17 U. Chi. L. Rev. 634, 641 (1950). The

difficulties inherent in adjudication in this field afford

an additional reason for withholding appellate deci-

sion on an issue which can receive more thorough

consideration and exposition on a new trial. The

public interest in the proper determination of this

litigation, as well as the interests of the litigants,

impels us to refrain from decision on the issue of

validity until we are as fully informed as possible."

From the District Court's remarks at the trial, it was

obvious to trial counsel that no continuance for the pur-

pose of further proofs would be granted. This is illus-

trated by the remarks of the District Court, as follows

:

"But if you insist on it, 1 will sustain the objec-

tion, but 1 am not going to take time to adjourn this

case to have them produce that proof. 1 will give you

notice of that now." * * * "Time is getting valu-

able. I will have you out of here today." [R. 389.

J

"But I am not going to continue this case in order

for you to do that. This case will finish today as

far as the proof is concerned." [R. 395.

J

We submit that in the absence of a full reversal in

favor of defendants, this action should be remanded for

further proofs.
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Garbell's Uncorroborated Testimony Is Insufficient to

Carry Back His Date of Invention.

In an attempt to answer our contention that the uncorro-

borated, oral testimony of a patentee is insufficient to carry

back his date of invention (Op. Br. p. 20), Appellees' Brief

(p. 41) argues: (a) that, under Section 1844 of the Cali-

fornia Code of Civil Procedure, the testimony of one wit-

ness, if believed, is sufficient to establish any fact; and (b)

that Section 1844 is binding on this Court in this action,

under 28 U. S. C. A., Section 1652, and must be followed

as to the uncorroborated testimony of Garbell as to his

date of invention. This argument is obviously without

legal merit, and is indicative of the basic weakness of plain-

tiffs' case on the license issues.

This action is brought under the patent statutes of the

United States [Complaint, Par. Ill (a), R. 4]. The fact

in issue is when Garbell made the invention of the patent

in suit. Both the action and the issue for decision are

obviously exclusively Federal in nature. Under such cir-

cumstances, the Federal law governs, and this Court should

ignore any state statute in conflict with the general body

of Federal law. (See: United States v. Standard Oil Co.,

332 U. S. 301, 67 S. Ct. 1604, 91 L. Ed. 2067 (1946);

Garrett v. Moore-McCormack Co., 317 U. S. 239, 63

S. Ct. 246, 87 L. Ed. 239 (1942); D'Oench, Duhme

& Co. Inc. v. Federal Deposit Insurance Corp.,

315 U. S. 447, 62 S. Ct. 676, 86 L. Ed. 956 (1942);

United States v. Lambeth, 176 F. 2d 810 (C. A. 9th,

1949).)
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Appellees' Brief makes no attempt to question our state-

ment of the Federal law to the effect that the uncorrobo

rated oral testimony of an inventor is insufficient, as a

matter of law, to carry back his date of invention. We
have cited a large number of cases to this effect in our

Opening Brief (p. 20), and to the same effect, see: T. 11.

Symington Co. v. National Malleable Castings Co., 250

U. S. 383, 39 S. Ct. 542, 63 L. Ed. 1043, at 1049 (1918).

It is respectfully submitted that the judgment should be

reversed in its entirety.

Dated: February 28, 1952.

Respectfully submitted,

Robert B. Watts,

Fred Gerlach,

Harris, Kiech, Foster & Harris,

Ford Harris, Jr.,

Attorneys for Defendants-Appellants.
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APPELLEES' PETITION FOR A REHEARING.

To the Honorable William Bennuin, Chief Judgt .
and

to the Honorable Associate Judges of the United

States Court of Appeals for the Ninth Circuit:

A rehearing of this controversy is respectfully, but

earnestly, requested by appellee. While the reasons

upon which this request is predicated arc hereinafter

particularized, the principal ground urged by appel-

lees is that the decision of this controversy by tins



Court, resulting in a reversal of the judgment entered

by the court below in favor of appellees, is, in our

opinion, based upon an assumption of facts not justi-

fied by the record, and a misinterpretation of certain

evidence.

The particular grounds upon which such rehearing

is requested are hereinafter discussed under appro-

priate headings.

FOREWORD.

Inasmuch as the decision of this Court only con-

sidered the " shop-right theory", and reversed the

trial court upon that ground, every point made in

this petition is addressed solely to the shop-right ques-

tion and the facts and law applicable thereto.

We respectfully draw the Court's attention to the

fact that, although the judge of the lower court made

findings of fact which were addressed to this issue,

thus determining questions of fact based upon evi-

dence which was without conflict in virtually each

instance, given by witnesses whose conduct and de-

meanor while testifying he personally observed, no

mention of or reference to these findings, is made in

the statement of the case or the opinion of this Court.

The rule guiding this Court is, of course, that,

unless the decision of the lower court upon the ques-

tions of fact involved was clearly erroneous, such

determination is not to be interfered with.

We respectfully submit that this Court has inad-

vertently fallen into error in applying this rule, due



to an incorrect interpretation of certain evidence and

the assumption of Pacts not justified by the record.

Wo may, therefore, submit thai appellees are entitled

to ask the careful consideration of this petition pre-

sented to this Court as an appellate courl which

has reversed judicial ascertainment of the facts which

were found by the trial courl upon substantial and

uncontroverted evidence.

Our duty, therefore, to this Courl makes it obliga-

tory in this petition to refer somewhat at length to

the evidence. Our apology for the length of this peti-

tion is traceable to this circumstance.

I.

THIS COURT'S OPINION ON SHOP RIGHT.

The gist of this Court's opinion, as tiled herein, is

stated at pages 5 and 6 thereof as follows:

"The evidence showed that, if Garbell ever

made, developed or perfected bis alleged inven-

tion, he did so by and through the use of ma-

terials and facilities of Consolidated and time

for which he was paid by Consolidated. Tbore-

fore, irrespective of the invention agreement,

Consolidated had a shop right with respect to

his alleged invention."

This statement is predicated upon the two assump-

tions that the invention of Garbell was reduced t"

practice during the employment of Garbell by appel-

lant Consolidated and at a cost to Consolidated. We



hereinafter will demonstrate that there is no basis

for either of said assumptions in fact or in law.

A. THE LAW ON SHOP EIGHT.

In footnote 9 of this Court's opinion, certain cases

are referred to in support of that portion thereof

which is hereinabove quoted. These authorities all

define the so-called shop-right rule and enumerate the

various factors of which it is comprised. Naturally,

we have no fault to find with these authorities, which

hold, without exception, that a shop right arises in

the case of employer and employee where:

1. The employee conceives or devises some process,

method, or instrument;

2. Uses, or causes to be used, the property and

other employees of his employer to develop,

perfect or make and put into practicable form

his invention;

3. Assents to or acquiesces in the use by the em-

ployer of such invention.

As was said in

Gill v. United States, 160 U.S. 426, at 430:

"The principle is really an application or out-

growth of the law of estoppel in pais, by which a

person looking on and assenting to that which

he has power to prevent is held to be precluded

ever afterwards from maintaining an action for

damages."

If the work done by the employer does not add any-

thing to the invention by way of developing it, or

perfecting it, or putting it into practical form, or,



in other words, reducing it to practice, qo shop righl

can arise. The same situation is true if the employee

lias no knowledge of user by the employer.

A mere demonstrational testing of the invention

by the employer upon liis own decision in order to

determine if the invention will work as claimed is

not enough. There must be a reduction to practice

within the meaning of the authorities and an unmo-

lested and notorious use before the patent is applied

for.

Heywood-Wakefield Co. v. Small, 87 \uh\. (2d)

716, 719 (Cert, Den. 301 U.S. 698)
;

Massie v. Fruit Growers' Express Co., :)\ Fed.

(2d) 463, 466.

B. FACTS PROVEN BY THE EVIDENCE.

The evidence in this case discloses a factual situa-

tion which completely eliminates the shop-right theory

and demonstrates the absolute failure of appellants

to carry the burden, which was entirely theirs, of

proving the affirmative defense of shop right.

1. The invention here involved was devised and conceived by

Garbell prior to his employment by Consolidated.

This fact needs no discussion, as the trial court so

found and this Court concurred. (Opinion of this

Court, p. 5.)

2. There was no development or perfecting of said invention by

Consolidated during Garbell's employment by it.

(a) The invention.

To enable this Court to easily visualize the situation

and evaluate the evidence hereinafter discussed, we



believe that the Court should understand that this

invention does not call for a process, or a machine, or

a design. Usually these items need work and trial-

and-error methods; models need to be made; and so

the development or perfecting of the invention pro-

gresses step by step.

Such is not the case here. Simply stated, the inven-

tion calls for the construction of a lifting surface (air-

plane wing) having three or more sections, by the

employment of air foils selected according to the

method explained in the patent, and thus achieving

excellent and improved stalling characteristics. In

other words, the Garbell wing is not as prone to lose

its lifting power as wings of any other type in use

under similar conditions, and the Garbell wing affords

a ready and complete recovery to normal flight, where

other types of wings lead the aircraft into a danger-

ous loss of altitude.

The invention was the final mental step of perfec-

tion following years of fundamental development

work, all of which was done by Garbell prior to em-

ployment.

In order to have anyone skilled in the art construct

a wing in accordance with the invention, it was only

necessary for Garbell to give to him three air-foil

numbers, denoting the selection of the air-foil family,

and to designate the points at which they were to be

used. (R. 279.) The air foils are designated by well-

known NACA numbers and the interpolation of these

from one section of the wing to the next is purely a



matter of computation, well understood and known fco

anyone skilled in the art.

Thus, all thai was required to practice the inven-

tion was to construct a plane having such a wing and

fly it. No development and no perfecting and no

"trying" were necessary.

The undisputed fact is thai no change, modification,

development, correction or perfectioning was in fad

made in the invention at any time after L939. Ap-

pellant Consolidated used the invention directly as

disclosed, proof that anyone skilled in the ait could

practice the invention from the original disclosure.

(b) No development or change.

It is inconceivable that appellants would not have

produced evidence of changes made or development

of the invention, if any there were. The only testi-

mony whatever on this subject was introduced by

appellees, such testimony standing alone, unchal-

lenged, and uncontradicted. In testifying on this

subject of improvement, Garbell said:

"Q. Now, did any of these tests that have been

referred to, these wind tunnel sections or these

three-section wings, did they contribute in any

way toward improvement or alterations in your

invention or in perfecting it !

A. No; no, absolutely not. If this is a cri-

terion, there was no change from before to alter.

Even the first suggestion was complete, contained

all the elements; nothing was modified.

The Court. In other words, it is your conten-

tion that you added nothing to the conception
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or the practical carrying-out of the invention by
anything that you did during the employment
with the defendant ?

The Witness. That is right." (R. 461-462.)

Upon many occasions during his employment by

Consolidated Garbell suggested or proposed the use

of his invention in connection with some contemplated

work. In testifying on this subject, Garbell gave evi-

dence as follows:

"The Court. In other words, the conception

preceded the work with this company, is that

right %

The Witness (Garbell). Yes.

The Court. What you were doing here was
not developed, but was merely suggesting that

they adopt the conception?

The Witness. Yes.

The Court. A pre-existing conception.

The Witness. Yes. It was like stating—well,

one person suggesting a flat roof for a building,

and another one saying, 'Let's make it slope, so

that the rain water will run off.' " (R. 280.)

And again:

"The Court. What you mean to say, how-

ever, is* that these were not the working out of

an idea, but merely putting the idea in writing

and saying, 'That is my idea. Can you use it?'

The Witness. Yes." (R. 281.)

Not one word of testimony on this subject was put

into the record by appellants, thus there is not even

a conflict in the evidence. By reason thereof, we feel



that this Court is mistaken in believing thai devlop-

ment or perfecting of the invention took place during

Garbell's employment by Consolidated.

(c) Proposals v. Final Plans.

As hereinabove staled, throughoul the record there

is evidence of the fact thai during his employment

by Consolidated Garbell repeatedly proposed or sug-

gested the use of a wing Falling within the meaning

of his invention. These "proposals" were at the

initial stage on any given project and never reached

the final design of the airplane or wing then under

consideration during Garbell's employment. The

testimony above set forth properly characterizes these

proposals.

A mere suggestion, one among many, is of no im-

portance whatsoever on a shop-right claim. Tf the

idea had been incorporated in the final design for a

certain airplane, from which the airplane was to be

built, and the inventor knew of such incorporation,

he certainly would have been placed upon notice. Such

is not the case here.

In no single instance was Garbell's invention ever

placed in final design during his employment and

with his knowledge. There is no evidence that it

was ever carried into final design while he was

employed by Consolidated.

This Court may very easily have been led into be-

lieving that Garbell aided in the preparation of final

plans for one or more airplanes embodying hi- inven-
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tion by reason of the unfortunate choice of words

used by appellants' counsel in his cross-examination

of Garbell. Repeatedly he kept using the phrase

"plans or design for an airplane" (R. 243-254), when

actually all he meant was preliminary reports or

proposals.

The confusion was eliminated by action of the trial

court as follows:

"Mr. Frederick Lyon. Your Honor, please, I

wonder why we can't have a definition of what he

means by the words 'plans' and 'design'.

The Court. I understand what he means.

Mr. Frederick Lyon. The witness doesn't seem

to.

The Court. He means preliminary work by

way of discussion.

Mr. Gerlach. Yes." (R. 252.)

And again

:

"Q. (By Mr. Gerlach). And did you partici-

pate in making the plans for that aircraft, so far

as the airfoil is concerned?

Mr. Frederick Lyon. May we have a defini-

tion of what he means by the word 'plans'?

The Court. It is evident to the witness. Let

us go on from there.

Mr. Frederick Lyon. May we ask the witness

if the question is evident on that word?
The Court. He is answering. He understands

it. Go ahead. It means any step that was taken.

He doesn't mean blueprints.

The Witness (Garbell). A suggestion proposal.

The Court. A suggestion or proposal; yes."

(R. 254.)
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Appellants introduced several reports into evidence

which contained proposals by Garbell for the use of

his wing, such as defendants' Exhibits A, B, C, etc.

In referring to these exhibits, Garbell was asked

whether it was a design Eor an airplane. This answer

was given:

"A. No. It is a suggestion, of which usually

there are at least two or three or four, and the

plans of the airplane are eventually decided from
any of this number of preliminary suggestions.

Q. As far as the work of proposing the use of

your invention was concerned, whal pari of one
of these so-called proposals is that.''

A. That is the smallest pari.

Q. Actually, it is just a suggestion of using

three particular airfoils?

A. Yes.

Q. There is no mathematics, no computations

or anything else required to make such a pro-

posal, is there ?

A. Very little. Well, usually T did them at

home, because it was the only place where it was

quiet.

Q. It is the same thing as if you proposed t«»

the purchasing department that they buy one

kind of an automobile over another kind, isn't it I

A. Yes." (R. 279-280.)

3. There was no reduction to practice of said invention by Con-

solidated during its employment of Garbell of which he had

notice or knowledge.

In order to have brought themselves within the

shop-right theory, it was encumbent upon appellants

to have proven the construction of the invention (re-
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duction to practice) with the knowledge and consent

of the inventor and that such construction was made

in order to perfect, develop or use the invention. It

is not enough if such construction was for a demon-

strational test only, made by the employer for his

own information and knowledge, nor if such con-

struction did not fully and completely utilize the

invention.

(a) Models involved.

This Court, in reaching the conclusion expressed in

its opinion, obviously assumed that some of the models

constructed and run through wind-tunnel tests consti-

tuted a reduction to practice. Such an assumption is

not supported by the evidence.

At this point, an enumeration of the structures in-

volved would be helpful.

In point of time, but three aircraft proposals can or

do have any bearing on this case. They are, in the or-

der of their appearance: (1) The two-engine tailless;

(2) the XB-46; and (3) the Model 110.

Garbell left the employ of Consolidated on October

15, 1945.

The two-engine tailless never went past the model

stage and was then abandoned, so models only are in-

volved.

One airplane of the XB-46 type was built and flown,

admittedly after 1946, long after Garbell's employ-

ment had terminated, so models only are involved.
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One airplane of the Model 110 was buill and flown

subsequently to the XIJ 4(i, so Cor the same n

models only are concerned.

The accused airplane, Convair 240, did n<>1 come
into the picture until after Garbell had left Consoli-

dated, so no part is played by it in the shop-right

theory.

(b) Model types.

The evidence in this case discloses thai models were

made for testing in a wind tunnel, such t^i^ to he for

diverse purposes; that some models were immovably

fixed to a base for static observation only, hence called

"static"; that some models were made so they could

be actually flown in the wind tunnel and thus truly be

"completely operating model"; that some were made

to test wings and some were made to test appendages,

such as nacelles, control systems, etc.

We submit that for a structure t<> fall within the

shop-right theory, it must contain all of the elements

of the invention and fully operate, so that the teach-

ings of the invention can be demonstrated, otherwise

there is no "use" made of the invention, and it is not

reduced to "practicable form" within the meaning of

the authorities. Therefore, only those free-flying, fully

operating models can be considered, for. obviously, it

is impossible to demonstrate and reduce to practice the

invention by using a model limited in scope, such as a

"static" model. Freedom of movement and the avail-

ability of operating controls are vitally necessary to
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demonstrate the RECOVERY of the aircraft from a

stall, which recovery is afforded by the Garbell wing.

Such a model was never built by Consolidated.

(c) The two-engine tailless.

The testimony of Garbell for appellees and Bayless

for appellants is in full accord on this subject and

without conflict. As such testimony pertains to models,

it may be summarized as follows:

Three models were built.

The first was a static wind-tunnel model with a two-

section wing. (Not Garbell's wing.)

The second was made for studies of the nacelles and

fuselages, wing-tip fins and the extensible front and

rear surfaces and flaps, all embraced within an inven-

tion by one Sutton, which invention Consolidated had

acquired. This model had a three-section wing (Gar-

bell's), which was used in order to get some variation

from the first model, so that additional information

on all the auxiliary controls and appurtenances could

be obtained. (R. 454.) This was NOT an operating

free-flying model.

The third model was a free-flight model, which was

to be tested in the NACA free-flight wind tunnel.

This had a two-section wing. (Not Garbell's wing.)

(R. 256-7, 454-6, Garbell; R. 322-3, Bayless.)

From the foregoing two things are apparent and

neither is any aid to the shop-right theory. First, no

operating model of the invention was made. Second,

Consolidated used the static model to test and develop
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its own ideas on control surfaces and other appur-

tenances only; no tests were made to experiment with

the Garbell wing.

(d) The XB-46.

Although the defense of simp righl is an affirmative

defense and the burden is on the defendant to prove

it, not upon the plaintiff to disprove it, appellants

introduced no testimony concerning models made The

record shows nothing but an unqualified, bare state-

ment by appellants' witness Bay I ess that (iarbell made

his usual suggestion and it was incorporated.

The real facts were placed in the record by the

appellees. Their testimony was in no way challenged.

The only model made by Consolidated was a static

wind-tunnel model which was made and used to tesl

other things on the model but not its wing, which

wing followed the Garbell suggestion. Following this

model, Consolidated built a full-scale mock-up which

incorporated a two-section wing. (Not Garbell 's wing.)

The true situation is readily grasped from the

following

:

"Q. Now you heard Mr. Bayless testily that

there were wind tunnel models made For the

XB-46. What did he tell you concerning the

cost of these at the time they were made/

A. It was exactly the same thing again. The

company had available, or would have available

within a matter of weeks, test data provided free

by the Government through the National Advisory

Committee of Aeronautics on 2-section wings of

the type needed, and placing such a wing on the
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model would have been a duplication. The tests

that were contemplated were intended and ac-

tually came out to be primarily tests of air in-

takes, nacelle afterbodies, stability and control

and control forces, that is, control effectiveness

and control forces, and flaps and—well, the tests

came out exactly that way.

On one occasion Mr. Bayless found it even nec-

essary to go to the Massachusetts Institute of

Technology to do the necesary development work,

which is crude, it is in the wind tunnel, on flaps

in order to provide adequate elevator effective-

ness." (R. 458, Garbell.)

"Q. And did they ever build an XB-46 while

you were employed by them?
A. No, the only thing they had was a full-

sized mock-up, that is, one to determine spaces,

etc., and the mock-up wing, I looked at it very

closely in the experimental factory, had a 2-sec-

tion wing." (R. 459, Garbell.)

On cross-examination, Garbell testified:

"Q. Now was an airplane built according to

the plans or proposal of the XB-46?
A. Yes, an airplane was built but long after

my leaving, and a mock-up was roughed out at a

time when the management apparently planned

to go ahead and that mock-up had a 2-section

wing down the experimental hangar. And I was
told, on as late as May 5, 1949, by Mr. Bayless, at

7:30 p.m. in the lobby of the Statler Hotel, while

he was waiting for Hugh Freeman of the NACA,
that at the time when I resigned and for a con-

siderable time after that the management made it
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very clear that they would have qo pari in the

production and building of thai aircraft.

Mr. G-erlach. I move to strike the last pari of

the answer.

The Court. No.

The Witness. Because thai was entirely in

agreement with what 1 knew at that time.

Q. (by Mr. Gerlach). An airplane was built I

A. Yes.

Q. The XB-46?
A. Yes.

Q. From the proposal?

A. Yes.

The Court. Let us find out the time. When
was it built?

The Witness. That I don't know, your Honor.
The Court. It wasn't built while you were

there %

The Witness. No.

The Court. I gathered that from what you
said.

A. A mock-up was built, which did not in-

corporate my work.

The Court. I see." (R. 255-6.)

Certainly this evidence is a far cry from the proof

of user so sorely needed by appellants. In the light

most favorable to appellants, the testimony of Bay-

less creates only a slight conflict, certainly not one

which would empower this Court to ignore the deter-

mination of the trial court.
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(e) The Model 110.

As in the case of the XB-46, appellants put in no

testimony whatsoever on the Model 110 save and

except the statement by their witness Bayless that

according to his recollection Garbell was still with

Consolidated when early designs on the Model 110

were in progress. (R. 300.)

Grarbell testified that he suggested the use of his

wing for the Model 110 (R. 275; 467), and also:

"Q. Did you ever do any work on the Con-

solidated Vultee 110?

A. No work, no.

Q. Did you ever correct any mistakes that

others might have done on that?

A. Yes, through suggestions. I understood

that the effect of the propeller slipstream on the

longitudinal stability was quite terrible, it was
way beyond what the CAA could have possibly

tolerated, and I suggested tilting the nacelles 5

degrees to reduce that effect.

Q. Was this on a model or on a full-sized

plane ?

A. No, on the model.

Q. Did you ever know until after your em-

ployment was over that they built a 110?
"

A. No.

Q. Did they tell you they were going to build

one?

A. No.

Q. Did they lead you to believe that they were
going to build one?

A. No, it was supposed to be a dead duck.

Q. They said that?

A. Yes." (R. 458-9.)



19

From the testimony adduced at the trial, it Lfi ap-

parent that, as far as the construction of models is

concerned, we are confronted with nothing more than

incomplete demonstrational tests, which could not p

sibly affirm or disprove the claims of the invention,

which were abandoned prior to GarbelPs termination

of employment and which could in no possible way be

construed as reduction to practice.

(f ) Garbell reduced invention to practice before employment.

There is still another point to be considered on the

question of reduction of the invention to practice, the

evidence of which stands alone and unchallenged.

It will be recalled that Garbell entered the em-

ployment of Consolidated on September 7, 1942. (R.

211.) Prior thereto, and during the summer of L939,

he met Dr. Robert C. Piatt, then a leading aerody-

namicist for the National Advisory Committee for

Aeronautics, at Elmira, New York. At this meeting,

Garbell described and explained the invention now

set forth in the Garbell patent to Dr. Piatt, including

all essential elements of the patent in suit. Dr. Piatt

fully understood both the principle of operation and

the structure invented by Garbell. Tins meeting of

Garbell with Dr. Piatt was followed by correspond-

ence passing between Garbell and one Dr. George

Lewis, then Director of the Aeronautical Research of

the NACA. (R. 199-202.)

In October of 1939, Garbell became employed as an

instructor at the Boeing School of Aeronautics, Oak-

land, California. While there, he met and became ac-
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quainted with an aeronautical engineer by the name of

Harry Bradford Chin, who was then instructing in

aircraft design at the Boeing School. Some time in the

Fall of 1940, during one or more discussions, Garbell

thoroughly described his invention to Chin and made

drawings and sketches to explain and illustrate his in-

vention to Chin. Both the principle of operation and

the structure invented by Garbell were fully under-

stood and appreciated by Chin. (R. 202-207.)

It is the contention of appellees that the invention

here involved belongs to that category of inventions

complete in and of themselves, and that it only takes

the explanation thereof to anyone skilled in the art to

enable the invention to be reduced to practice. This, of

course, is the so-called constructive reduction to prac-

tice, but the courts, in certain instances, have upheld

the theory of constructive reduction to practice over a

physical reduction to practice. We believe that this is

one of those instances.

As was said in the case of

Curtiss Aeroplane <& Motor Corp. v. Janin

(CCA 2), 278 Fed. 454, 456:

"Reduction to practice is not merely a matter

of construction, building and trial, but may con-

sist in a disclosure of the idea by any kind of de-

scription, pictorial, verbal, or written, which will

enable one skilled in the art to make and use that

which is disclosed. We think a drawing may pos-

sibly be a sufficient reduction to practice and an
experimental machine insufficient, for the ques-

tion is one of degree, and the ultimate test is al-
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ways whether the inventor has shown operative

means to that theoretically omnipresent person,

the man skilled in the art."

Admittedly, if appellants were making some claim

to the invention or we were involved with an inter-

ference proceeding under the patent laws, the con-

structive reduction to practice by statements and

drawings would not be sufficient to protecl the in-

ventor. However, as against the defense of Bhop right,

it is entirely sound in principle.

Furthermore, the evidence above referred to, stand-

ing alone and uncontradicted as it does, gives concrete

support to the finding of the trial court, and which

finding this Court declares to be clearly erroneous,

that the reduction to practice of GarbelTs invention

took place prior to his employment by Consolidated.

4. The employer's cost question.

As part of the shop-right theory, and in keeping

with the equitable principle that one should not gain

at the expense of another, the employer must prove

that he was put to cost and expense, his employ*

were used, and he furnished materials, all in the con-

struction of the employee's invention, which he would

not otherwise have done. This Court has assumed such

a situation in this case, but it is an assumption with-

out foundation.

The simple fact is that the appellants failed to place

into the record any evidence whatsoever on the ques-

tion of costs, even though the defense of shop right is
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an affirmative defense and the burden was upon them

to prove every component part of that special defense.

We have demonstrated hereinabove, from an analy-

sis of the evidence, that the models made by Consoli-

dated were so made for its own express purposes and

by its own direction, upon its own idea, and to test

and evaluate its own nacelles, control surfaces and

other appurtenances, but not the Garbell wing. Under

such circumstances, no additional cost was incurred

by Consolidated. Obviously, some wing had to be

placed on the model to serve as a test platform for

these other component parts. No operating, free-flying

model of the Garbell wing, with its attendant cost, was

ever made.

It does seem to us, however, that the complete ab-

sence of any evidence or proof of costs expended by

the defendants creates a fatal weakness in a defense

predicated upon the shop-right theory.

True, Garbell was under salary and his time was de-

voted to his employer. There is no evidence of his

spending his employer's time working on his own

prior invention. It was fully conceived and devised

when he entered Consolidated 's employ, and is used

in the accused device in its unchanged, original form.

As has been pointed out, all that was necessary to con-

struct a wing according to the invention was to specify

three air-foils by camber and thickness ratio. Even

this small matter was, according to the uncontradicted

evidence, worked out by Garbell at home and not on

company time. (R. 279-280.)
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During the trial, reference was made to reports

upon which Garbell worked, which gave the results of

wind tunnel tests of various models, obviously for the

purpose of seeking or attempting to create the im

pression that cost and expense were incurred by the

company, although there is no mention of a rive-cent

piece in the entire record. Prom the analysis of the

evidence already given in this petition, it is self-evi-

dent that the necessity for the tests and the reports

was not the Garbell invention, but the multitudinous

tests that Consolidated found necessary to make con-

cerning other items connected with the planes in ques-

tion, such as flaps, control systems, nacelles, etc., etc.

Strangely enough, and as in other instances already

pointed out, the only evidence on this question was in-

troduced by appellees. Garbell testified as follows:

"Q. (Mr. Frederick Lyon): Did you ever

work out the details of how to make a wing of

this kind and present the details to Consolidated.

in detail, at their expense I

A. No." (R, 280-281.)

Using the second static model of the two-engine tail-

less as an example, Garbell testified as to the method

of construction of a two-section wing and his th]

tion wing, stating:

"Q. What kind of wing did that model have \

A. That was the wing, according to my sug-

gestion—I mean, well, 1 was told that merely to

repeat the other wing would have been a duplica-

tion. The old model had dried out in the wind tun-

nel, as they usually do, and started crackba
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Inasmuch as these additional tests were de-

signed to obtain information on all of the appur-

tenances and control devices there was no cost in-

curred, and, therefore, it was all right to include

my suggestion.

Incidentally, I might mention, that just because

my suggestion includes three sections—the other

one, two—that still doesn't make any difference

in labor, because it is impossible to build a model,

even a two-section model, simply by cutting

out two sections and then letting the milling ma-
chine run beween the two, because the block of

wood bends. It is necessary, therefore, to make 5

and 7 and 9 intermediate sections, even though

following a straight-line fairing, and then do the

hand work between the sections. Regardless of

how many aerodynamic control sections there are,

the work is still the same, even on a so-called two-

section wing." (R. 454-5.)

If this testimony had been not in accordance with

actual fact, appellants would have introduced evidence

upon the subject. Garbell was not even cross-examined

on his statements, hence they stand as established fact

in this case.

5. As soon as Garbell learned Consolidated was using- bis inven-

tion, which was after his employment had terminated, he

placed Consolidated upon written notice of violation of his

then pending patent application.

The one remaining question under the shop-right

theory is this : What did the inventor do when he first

learned his former employer was using the invention %
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The evidence discloses the fad thai Garbell ter-

minated his employment with Consolidated in October

1945. Thereafter, aboul July is, L946, he learned thai

Consolidated was then manufacturing and building ii-

Convair 240, which is the accused device involved

herein.

On August 5, 1946, and on August 12, L946, Garbell

addressed communications to Consolidated and ad-

vised that company thai it was using the subject-mal

ter of an invention upon which a patent application

was then pending. (R. 217-218; Pltffs. Exh. IT. Et.

638.)

The inventor and former employee look immediate

steps to place his former employer upon notice once

he had learned of the fact thai the former employer

was for the first time using his invention. There was

no sleeping on his rights, and he did not allow the user

to go on without notice and expend further sums in

construction.

Thus, in this instance, as in all the others, we find

the complete failure of operation of the shop-righl

theory.

The attention of this Court is also directed to the

fact that no claim of shop right was ever advanced,

intimated or made by Consolidated from the date of

Garbell's employment in September L942 until an ex-

change of correspondence between Consolidated and

Garbell subsequent to G-arbell's placing Consolidated

upon notice in August of 1946.
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The testimony on this subject is very clear and the

appellants have not contended otherwise. (R. 236-237.)

II.

THE COURT'S OPINION ON THE INVENTION AGREEMENT
AS IT PERTAINS TO SHOP RIGHT.

In the forepart of the decision as rendered by this

Court, particular attention is paid to the Invention

Agreement executed on or about September 7, 1942, by

Garbell and Consolidated. In analyzing the agreement

and the evidence pertaining thereto, this Court con-

curred in the opinion of the trial court that Consol-

dated had taken no steps, as provided for in the In-

vention Agreement, toward acquiring the invention

here involved, and, therefore, had waived whatever

right Consolidated may have had to acquire Garbell's

invention or the patent issued thereon.

The effect, however, of this Court's decision is that

Consolidated acquired a shop right under said agree-

ment by reason of the terms thereof, and particularly

those provisions referred to in paragaph 6 of said

agreement. Such a conclusion can only be predicated

upon the assumption that a disclosure of Garbell's in-

vention was made to Consolidated under said Inven-

tion Agreement. The court is in error in making such

an assumption, as the evidence discloses

:

(a) that the Invention Agreement did not op-

erate upon or in any way affect the invention in-

volved herein ; and
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(b) that no disclosure was made by (iarlxll

to Consolidated of said invention under the terms

and provisions of said Invention Agreement.

These two points will now be discussed in the order

in which they are above referred to.

A. THE INVENTION AGREEMENT DID NOT OPERATE UPON OR IN
ANY WAY AFFECT THE INVENTION INVOLVED HEREIN.

The crux of the agreement lies in subparagraph (a)

of paragraph 1, where a limitation is placed upon the

operation of the agreement. The pertinent language is

to the effect that the employee agrees "to disclose

promptly in writing * * * all inventions * * * made,

developed, perfected, devised, and conceived by the

employee * * * during the employee's employment by

the Company."

Inasmuch as the trial court and this Court have de-

termined that the invention was devised and con-

ceived by G-arbell prior to employment, the agreement

can then only operate in this particular case on an in-

vention made, developed or perfected during employ-

ment. In the consideration of the particular point now-

being made by appellees, the attention of the court is

respectfully, but earnestly, directed to the presenta-

tion of points and the evidence therein set forth con-

tained in the forepart of this petition under the fol-

lowing headings:

"B. Facts Proven by the Evidence."

"2. There was no development or perfect-

ing of said invention by Consolidated



28

during Garbell's employment by it."

Page 5, supra.

"3. There was no reduction to practice of

said invention by Consolidated during

its employment of Garbell of which he

had notice or knowledge." Page 11,

supra.

If the court will again address itself to the evidence

referred to and set forth under the respective points

just enumerated, we are satisfied that this Court will

then realize that the invention was not made, it was

not developed, and it was not perfected during Gar-

bell's employment.

The uncontradicted evidence is to the effect that

Garbell, during the time he was employed by Consol-

idated, did not make, develop, perfect, or in any way
change, modify or add to the conception of his inven-

tion, which he possessed prior to the time he became

employed by Consolidated. The evidence referred to in

the forepart of this petition, and hereinabove desig-

nated, definitely and unequivocably proves that Con-

solidated did not make, develop or perfect said inven-

tion; hence, the charge of collaboration between Gar-

bell and the employees of Consolidated, should such a

charge be advanced, will fall of its own weight.

It is apparent then, that inasmuch as Garbell's in-

vention was not made, developed, perfected, devised or

conceived by Garbell, either solely or in collaboration

with others, during Garbell's employment by Consoli-

dated, the Invention Agreement cannot have any ef-

fect whatsoever upon this particular invention. Under
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such circumstances, it is absolutely impossible for Con-

solidated to have acquired a shop right, or any other

right.

B. NO DISCLOSURE WAS MADE BY GARBEL TO CONSOLIDATED
OF SAID INVENTION UNDER THE TERMS AND PROVISIONS Of
SAID INVENTION AGREEMENT.

1. Garbell's knowledge of patent procedure of Consolidated.

The record in this case shows thai Consolidated

maintained at all times during GarbelTs employment

a Patent Department, and had a well-established sys-

tem set up whereby ideas and inventions made or con-

ceived by an employee could be submitted to the com-

pany under the Invention Agreements previously

signed by each employee. The procedure adopted by

the company and followed by it is completely outline]

in the testimony of appellants' witness Walter J. Ja-

son, Assistant Patent Director of Consolidated (R.

351, et seq.). From such testimony, and from the In-

vention Agreement itself, the consecutive steps taken

were as follows

:

(a) A written disclosure made by the em-

ployee to the Patent Department;

(b) Within a period from one to four weeks

thereafter, the employee would receive a written

notice advising him of receipt of the disclosure,

the docket number assigned to it. and that he

would be advised of the results of the company's

investigation

;

(c) If the company, after investigation, con-

sidered any invention patentable, the inventor was

paid the sum of $10.00

;
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(d) If the company elected to acquire the in-

vention, written notice of that fact was sent to the

inventor

;

(e) Thereafter the employee would be re-

quested to execute two forms:

1-80-39 " Notice of Election to Acquire In-

vention"

1-80-42 " Assignment of Invention"

(f) As an alternate step, should the company

believe the invention to be unpatentable, or should

it elect not to acquire it, written notice was sent

to the inventor, telling him of that fact and stating

that the case was being placed in the inactive file

of the company ; in addition, the inventor was ad-

vised that he could have a release if he so desires.

Within not too long a period after his employment,

Garbell, at the suggestion of Bayless, his superior,

went to see Donald Hall, who was then in charge of

the Patent Department of Consolidated. Hall ex-

plained to Garbell the functions of the Patent Depart-

ment and how it operated, especially with reference

to the Invention Agreement (R. 447-448).

Thus, Garbell obtained full knowledge of the oper-

ation of the Patent Department and the Invention

Agreement, the method involved in submitting a dis-

closure under the Invention Agreement, and what was

expected of him and what he could expect from the

company.
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2. Disclosures made by Garbell to Patent Department.

Between March 29, 194:5, and April 30, L945, in ac-

cordance with the said [nvention Agreement, GarbeL

formally submitted to Consolidated seven disclosiu

which covered the following alleged inventions:

1. Slotted Armor Plate.

2. Retractable Tail Surface.

3. Hydrofoil for Airplanes.

4. Wing Tip Fin.

5. High-speed Air Intake.

6. Dropable Jet Augmenter.

7. Longitudinal Control for Jet Aircraft.

All of these disclosures were duly docketed by Con-

solidated and duly given numbers within a shori t inn-

after their submission (R. 353). Thereafter, the pro-

cedure as outlined in the Invention Agreement was

followed and the successive steps taken by Consoli-

dated. The situation is characterized by the following

testimony of Garbell

:

"Q. Whenever you made a disclosure t«» the

corporation in writing other than with reference

to this invention before this court, were yon im-

mediately paid by Consolidated for that sugges-

tion?

A. The immediate step was to follow a certain

procedure, that is, regarding inventions that did

fall under the Invention Agreement, followed by

the payment provided for in the [nvention Agree-

ment.

Q. And you wen 4 always paid on these sug-

gestions ?
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A. On most of them, of those that were given

consideration, yes, and the payment was prompt.

'

?

(R. 283.)

The testimony discloses that of the seven disclosures

made by Garbell to Consolidated two of them were

accepted by the company. These were the hydrofoil

for airplanes and the high-speed air intake. There-

after, the various payments called for by the Inven-

tion Agreement were made, and eventually Garbell

executed the assignments, etc., as called for by the

agreement. In the case of the disclosure for an alleged

invention for slotted armor plate, Consolidated did

not accept the invention, notified Garbell to that ef-

fect, and duly executed a release under date of Feb-

ruary 24, 1944. (R. 316-322.)

There is no question but that Garbell, on the one

hand, and Consolidated, on the other, knew what was

expected of each under the terms of the Invention

Agreement, and the procedure which was to be fol-

lowed, had been followed, and would be followed.

3. The alleged disclosure of the invention in suit.

In December 1944, Garbell prepared a scientific

paper for presentation to the Institute of Aeronauti-

cal Sciences. Such paper was prepared upon the re-

quest of his superiors, T. P. Hall and Bayless, under

direction that the subject-matter was to be on some

scientific matter, but eliminating anything of military

significance and likewise eliminaing anything that

would tend to disclose actual company activities. (R.

289-290, Garbell; R. 301, Bayless.)
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In the conversation which T. I'. Hall had wild Gar-

bell, ho suggested thai G-arbell write alx.ul his w b

(R. 290.)

The document in question, as prepared by Qarbell

and sent by Consolidated to the Institute of Aero-

nautical Sciences as a technical paper, was introduced

in evidence by appellants, as their Exhibit I), during

their cross-examination of Garbell. In characterizing

the paper so prepared by him, Q-arbel] testified:

"Q. (By Mr. Gerlach) : Does Exhibil I) con-

tain a description and illustrations exemplifying

your patent in suit?

A. It contains a very broad scientific explana-

tion of the basic principles.

Q. It contains descriptions and it contains

drawings which, to some extent, follow the draw-

ings of your patent, do they not ?

A. Broadly speaking, yes." (R. 269.)

If this Court will take but a moment to glance at

Plaintiffs' Exhibits 26 (R. 669-676) and 27 I Et. 677-

683), it will immediately observe that there is abso-

lutely no similarity between actual disclosures to the

Patent Department of Consolidated and the scientific

paper (Defendants' Exhibit D, R. 775). It is not.

nor was it intended to be, a "disclosure" within the

terms of the Invention Agreement.

4. Neither Garbell nor Consolidated considered the paper to be a

"disclosure" under the Invention Agreement.

In seeking the proper interpretation to be placed

upon a contract, agreement, or state <>\' facts, the
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courts have long looked toward the actions of the

parties themselves with regard thereto, in order to

give a practical construction to the matter upon which

the court has to reach a decision. Such procedure

applied to this case gives abundant proof that neither

Garbell nor Consolidated ever believed that the scien-

tific paper prepared by Garbell at Consolidated 's re-

quest was a disclosure of an invention under the

Invention Agreement.

(a) As to Garbell.

This Court will readily appreciate that, by reason

of his talks with Consolidated 's Patent Department

representatives and the many occasions during his

employment Garbell submitted disclosures to Consoli-

dated specifically acting under the Invention Agree-

ment, he was thoroughly and completely familiar with

what was required of him by way of form of sub-

mission of an idea, drawing, etc., and that he was

required to be as specific as possible with relation

to every phase of any such disclosure. Likewise, Gar-

bell was thoroughly familiar with the steps, prelim-

inary or otherwise, which Consolidated took with

reference to a disclosure made to it under the Inven-

tion Agreement by an employee; and that this would

result in patent studies, search of prior art, and

conferences with Consolidated 's Patent Department.

In this particular instance, he was requested by

his employer to prepare a scientific paper, to be a

contribution on Consolidated 's behalf to the annual

meeting of the Institute of Aeronautical Sciences.
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Pursuant to his instructions not to use anything of

a military nature or write about a subject which was

Involved with or as a company project, and following

the suggestion of his superior that he write about his

(Garbell's) wing, the paper in question was prepared

in December of 1944.

While Garbell knew that this was not a paper

prepared for a disclosure of an invention, he did

realize that for the first time he was releasing for

presentation to the public enough material and data

concerning his invention, all of which might easily

detrimentally affect any application for a patent

which he might thereafter make.

Having in mind that during the two preceding

years of employment he had become thoroughly

familiar with the dangers of public release of patent-

able ideas, Garbell knew that he should take some

steps to protect himself. Therefore, with the sole

purpose in mind of protecting his patent rights, he

transmitted a copy of the paper, as prepared, to D. A.

Hall, a patent engineer of Consolidated, accompany-

ing the same with an interoffice memorandum in

which he stated that he was making an official dis-

closure (patentwise) of invention. Considering the

circumstances which then existed, and the conditions

under which the paper was prepared, the language

of his memorandum to Hall would, to Garbell's mind.

act as a red flag to Consolidated and direct their

attention to the fact that he had exclusive property

rights in the invention described in the paper.
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Nothing further was done by Garbell, nor was

there anything required of him to be done. He had

protected his rights in an invention which he had

at all times possessed long before entering his employ-

ment with Consolidated.

(b) As to Consolidated.

First of all, there is, of course, the fact that Con-

solidated requested the preparation of the paper, not

as an invention disclosure and not with that thought

in mind, but so that the company would have a paper

presented on its behalf at the next meeting of the

Institute of Aeronautical Sciences. It is apparent

that, with T. P. Hall's suggestion to Garbell that

the article be written concerning Garbell's wing, Con-

solidated knew that the wing was not a company

project nor involved as such.

A copy of the paper, with its memorandum of

transmittal, which, in effect, put Consolidated upon

notice, was received by D. A. Hall, a patent engineer

of Consolidated. Thereafter not one step under the

Invention Agreement was taken by Consolidated. In

the forepart of the second division of this petition,

we have listed the procedure to be followed under

the Invention Agreement, and that procedure was fol-

lowed in all cases, not only with relation to all ideas

which Garbell had submitted under that agreement,

but it was the regular, usual and adopted practice

that was followed in every case, according to the

testimony of Consolidated 's patent attorney, Jason.

(R. 351-359.)
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Garbell's written memorandum to Consolidated

ransmitting the copy of the paper in question bears

late December 9, 1944. Under the Invention Agree-

nent, a docket number is given a submission of inven-

;ion by an employee, and he is advised thereof by

otter within thirty days alter the submission of the

dea. The records of Consolidated show that it ;is-

dgned a docket number to the scientific paper on or

ibout January 24, 1946 (R. 354, Jason), which is

)ver a year after it had received the paper and

nonths after Garbell had terminated his employment

tfith Consolidated.

Consolidated, between December 20, 1944 and Jan-

lary 24, 1946, had, obviously, taken no steps concern-

ng this matter. Once the docket number was given

;his paper, nothing further was done except to mark

it "Inactivated". Not a communication was sent to

jarbell. Garbell had not appeared at the Patent De-

partment. (R. 360.)

Mr. Jason, Consolidated 's assistant patent director,

testified that "no report of any kind was ever sent

to Dr. Garbell either of the submission of that idea

to the Patent Department or to advise 1 him thai the

Patent Department was processing that matter". (R.

363.)

To further highlight this matter, the record dis-

closes that on March 26, 1947, and April 7, 1947, the

Patent Department of Consolidated wrote Garbell, at

his then address, advising him that the company was

inactivating Garbell's disclosure of high-speed air



intake, made on November 17, 1944. (R. 365; Plain-

tiffs' Exhibits 31 and 32, R. 692, 693.)

Consolidated did not advance any claim of shop

right or license at the time that it received the scien-

tific paper, which it now contends is a disclosure

under the Invention Agreement, nor did it advance

such a claim at any time until after Garbell had

advised it that it was using his invention, in the fall

of 1946.

On August 5, 1946, Garbell wrote to Consolidated

concerning the use by them of his invention and

notifying Consolidated that application for letters

patent was pending. (R. 638, Plaintiffs' Exhibit 17.)

On August 9, 1946, Consolidated answered said letter,

stating, in part, as follows

:

"We will accept a copy of the patent ap-

plication to which you refer for the purpose of

a disclosure, on the basis that in so doing the

disclosure is made to us without obligation * * *"

(R. 641, Plaintiffs' Exhibit 18.)

It is perfectly apparent that Consolidated was

asking for the first time for an official disclosure and

was not making any claim of shop right.

In answer to Consolidated 's letter, Garbell, on

August 12, 1946, wrote Consolidated and referred

them to his paper appearing in the February 1946

issue of the Journal of the Aeronautical Sciences, as

a document which stated the basic principles under-

lying his invention. (R. 639, Plaintiffs' Exhibit 17.)

It is to be noted that this was the publication of the
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scientific paper prepared for thai purpose by GarbeU

in December 1944, while with Consolidated.

Following receipt of Garbell's Letter under date

of August 12, 194(i, and just referred to, Consoli-

dated, for the first time, took the position thai the

scientific paper written in December 1944 constituted

a disclosure of invention under the terms of the In-

vention Agreement and that it had a shop right.

Just before Garbell left the employ of Consoli-

dated, in October 1945, he had a conversation with

D. A. Hall above referred to, who was the patent

engineer to whom Garbell had sent the copy of the

scientific paper nine or ten months before. During

that conversation, no mention was made to Garbell

of the matter now before the Court, and no shop right

or other right was even intimated. (R. 449.)

One last fact concerning the acts of Consolidated

is called to the attention of the Court, as it sums up

the entire matter. Under direct examination, Garbell

testified

:

"Q. At any time did they inform you that

they intended to use this invention of yours ?

A. No.

Q. They never led you into the opinion they

intended to use it?

A. No.

Q. Did they completely reject this invention

at all times?

A. Yes, in each case.

The Court. During any of those conversations,

was anything ever said to you regarding simp
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rights, regardless of the merit, such as, 'If it is

any good, it is ours, anyway"?

The Witness. No.

The Court. Was any such claim made during

these conversations'?

The Witness. No.

The Court. When did you hear for the first

time that shop rights were being claimed?

The Witness. After I directed my correspond-

ence to the company, immediately following ap-

plication.

The Court. Filing of your application." (R.

236-237.)

From all of the evidence, which is uncontradicted,

it must be obvious to this Court that the principals

in this matter did not ever consider or look upon

the scientific paper in question as a disclosure under

the Invention Agreement. This is amply demonstrated

by their actions, as hereinabove reported.

III.

LAW ON "REDUCTION TO PRACTICE".

In its opinion, this Court, in Footnote No. 7, cited

some authorities in support of a legal proposition

stated thusly:

"An invention is not made, developed or per-

fected until reduced to practice."

There is no question that this is the law in cases oJ

interference or infringement where the contest is be-



41

trween two persons cadi claiming to be the inventor

or the assignee thereof. We submit thai the legal

proposition just referred to has no application in

the case at bar, which is purely and simply one of

infringement, with the defendant setting up a defense

of shop right, rather than seeking any title to or

interest in the invention or patent.

The situation just referred to is ably set forth by

the Court in its opinion rendered in the case of

Heywood-Wakefield Co. v. Small (CCA. 1),

87 Fed. (2d) 716.

There an employee, during the time he was em-

ployed, invented a reversible car seat. Upon showing

a cardboard model to his employer, the employer

ordered a full-scale seat to be made up. Subsequent I

y

an action was brought by the inventor, who had

obtained a patent against his former employer, which

employer claimed the possession of a shop right as

one of the defenses. At page 719, the Court says:

"The cases cited to the effect that an invention

must be reduced to actual practice before it is

complete as a patentable invention and therefore

the work of the defendant in proving that the

plaintiff's idea was practical by building full-

sized models wTas essential to the completion of

the invention, are all cases involving interference

and priority. * * * iy

citing cases, including the ones cited by this Court

in its opinion.

The Court, after analyzing the case of Automatic

Weighing Machine Co. v. Pneumatic Scale Corp., L66
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Fed. 288, which was one of the cited cases, goes on

to say, at page 720

:

"Where, however, the inventor applies for and

obtains a patent on his own draft and applica-

tion, his invention, if patentable, is considered

complete where no interference or prior right is

claimed, especially if one skilled in the art can

from his draft and description in the application

make the device, as it apparently was done in

this case, since the defendant made up and sold

car seat bases built according to the plaintiff's

so-called cardboard and 'cigar box model'."

The judgment of the trial court was affirmed and

it was held that the defendant had not acquired a shop

right.

In our opinion, the case just referred to is almost

on all fours with the case at bar. As we have hereto-

fore demonstrated from the evidence, the inventioi

of the plaintiff was used by defendants in the con-

struction of the accused device utilizing the same

identical statement of the invention that Garbel

made shortly after his employment began, and which

is likewise set forth in the patent itself.

Another factual situation which is the same in th<

case at bar as the Heyivood case, supra, is that neithei

employee was engaged in work of the character con-

cerning the invention as ultimately made. Garbell was

engaged in preliminary design work for some time

after he was first employed by Consolidated and the

uncontradicted evidence is that, within a matter oi

weeks after his employment, he first suggested the use

of his invention. (R. 445.)
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IV.

FINDINGS SUPPORTED BY EVIDENCE.

Aside from the special findings of the trial court,

with which this (
1

<>urt did not agree, there arc still

general findings of the trial court covering this entire

field, such as finding XXXIII:
"That the defendants have nol established the

claim of shop right license."

and finding XXXIV:
"That defendants have not established the de-

fense of an implied, or any, license."

The defense of shop right being an affirmative de-

fense, the full burden of proving that defense was

on the appellants, and this they failed to do.

The evidence in this case is almost wholly without

conflict, and all of it is in favor of the contentions

as advanced by appellees. If the evidence, taken as

a whole, is viewed in the light most favorable to ap-

pellants, the most that they can possibly claim is a

slight conflict in one or two points.

Under such circumstances, an appellate court is

bound by the determination and the findings of the

trial court. Furthermore, in the case of conflicting

testimony, the appellate court must assume a view

of the evidence most favorable to the appellee.

Wilmington Transportation Co. v. Standard Oil

Co. (CCA. 9), 53 Fed. (2d) 787.
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V.

CONCLUSION.

We believe that a consideration of the evidence, as

pointed out in this petition, will result in this Court

concluding that, by reason of the somewhat involved

condition of the record, it misconceived the applica-

tion of some of the testimony, and that, therefore,

the contentions made in this petition are based upon

a sound foundation.

It is respectfully, but with great confidence, insisted

that, for the reasons indicated, a rehearing of this

controversy should be granted.

Dated, San Francisco, California,

July 8, 1953.

Theodore Roche, Jr.,

Sullivan, Roche, Johnson & Farraher,

Lyon & Lyon,

Attorneys for Appellees

and Petitioners.
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United States Court of Appeals

For the Ninth Circuit

J. Elroy McCaw & John D. Keating,

Appellants,

vs.

™ V No. 12900
Torkel Westly, The Tax Commis-

sioner of The Territory of Hawaii,

Appellee.

Appeal from the United States District Court
for the District of Hawaii

BRIEF OF APPELLANTS

JURISDICTIONAL STATEMENT

District Court:

The jurisdiction of the District Court was estab-

lished "on a variety of grounds" (Tr. 467) ; the sub-

ject matter involves an act of Congress (Federal

Communications Act, Title 47, U.S.C.A.) ; and a Fed-

eral question was clearly shown under Section 1331,

Title 28, U.S.C.A. ; diversity of citizenship was estab-

lished under Section 1332, U.S.C.A. (Tr. 3, 4, 5);

the amount in controversy exceeded $3,000.00 (Tr.

6) ; and an act of Congress regulating commerce is

involved under Section 1337, Title 28, U.S.C.A.; and

a declaratory judgment is requested under Section

2201, Title 28, U.S.C.A. (Tr. 22, 27).



The District Court found (Tr. 467)

:

"I am well satisfied that of the cause stated in

the complaint this Federal Court has jurisdiction

on a variety of grounds: Federal question, di-

versity of citizenship plus three thousand dollars,

and the declaratory judgment statute. If wishes

controlled, if convenience were a factor, if speed

were a factor, I would without hesitation say,

'Let's go on with the case, the parties are all

here, I am reasonably familiar with it, I like

working with you folks, I like the case, it pre-

sents interesting problems, let's wade into it.'

But we all know that those are not legal consid-

erations."

Circuit Court:

Final judgment was entered February 5, 1951 (Tr.

159). Notice of appeal was timely entered (Tr. 164).

This court has jurisdiction of this appeal from said

final decision of the said court by virtue of Section

1294, Title 28, U.S.C.A.
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STATEMENT OF THE CASE

Appellant McCaw is a citizen and resident of Cen-

tralia, Washington, and Appellant Keating is a citizen

and resident of Portland, Oregon. In 1 (J4G appellants

obtained a license for a limited term from the Federal

Communications Commission (See Complaint, Tr. 3

to 30), to operate a radio station in Honolulu, Ter-

ritory of Hawaii. The conditions precedent to such a

grant are set forth in the Complaint (Tr. 7 to 29),

and such conditions precedent are so many and varied

(including financial, technical, and character quali-

fications), and the regulations of the Federal Com-

munications Commission are so sensitive, that the

states and territories cannot concern themselves in

any way whatsoever with the subject matter of radio

broadcasting because of the pre-emption of such sub-

ject matter by Congress (Tr. 24). Appellants invested

a large sum of money to erect and operate Station

KPOA, having 5,000 kilowats power, and are now af-

filiated with the Mutual Broadcasting System, a na-

tional network. A license for a limited period (three

years) was granted appellants and unless they oper-

ate their station within the rigid controls and regula-

tions as propounded by Congress (Title 47, U.S.C.A.)

they will lose their entire investment; notwithstand-

ing this complete pre-emption by Congress of this sub-

ject matter, the Territory of Hawaii proceeded to clas-

sify radio broadcasting with theatres, opera houses,

amusements, dance halls, vaudeville, skating rinks

(Tr. 6) and placed a tax thereon of two and one-half

per cent of their gross income (Tr. 7). No suit was

pending at the time of the institution of this action in



any of the courts or agencies of the Territory between

the parties involving the subject matter of this litiga-

tion. Decisions of the Supreme Court of the U.S. and

of this Circuit had heretofore deterred the Territory

from attempting to enforce this illegal tax (Tr. 23,

26) and plaintiffs had made their investment in the

light of and depending upon these prior decisions of

competent courts that they were engaged in a national

uniform system of a most sensitive form of commerce,

in which a state or territory could have no part with-

out permission being first had of Congress (Tr. 22,

24, 26). The territory had not sued, as aforesaid, the

plaintiffs, and in spite of prior decisions of the Su-

preme Court of the U.S. and of a Three-Judge Fed-

eral Court in this Circuit, the Territory engaged in a

running fire of correspondence with appellants threat-

ening to collect the tax in spite of these decisions ad-

verse to their contention. Appellants advised appellee

the law was illegal and constituted a burden upon a

form of commerce which had been pre-empted by the

Congress to the exclusion of any concern over the sub-

ject matter by the states and territories. Since no

other suit was pending, appellants secured the con-

sent of appellee to withhold any action until appel-

lants sought a declaration under Section 2201, Title

28, U..S.C.A. (Tr. 264). The parties cannot confer

jurisdiction on a court, but their subsequent desires

cannot take it away, either, once it attaches. There-

fore, appellants sued the Tax Commissioner as an in-

dividual, asking for both injunction and declaratory

relief, and did not bring a suit against the Territory

as such. As aforesaid, there was no suit pending be-



tween these parties in any Territorial court involving

the subject matter of this litigation, so the rules of

comity prevailing between Federal Courts and States

Courts would not inveigh against federal jurisdiction

in this case, nor could the rule of discretionary ab-

stention overrule the plain duty of the trial judge to

hear a justiciable controversy. The first suit between

these parties was in the U.S. District Court.

Appellants alleged they had no adequate, speedy,

and efficient remedy in the Territorial Courts and

that they could not recover the penalties which ex-

ceeded $3,000.00 under any circumstances in the Ter-

ritorial Courts, for penalties are expressly not re-

turnable under Hawaiian law, even though the tax

might be returned (Tr. 321, 323—see Post). Appel-

lants contended, therefore, that their litigation should

not be conducted piecemeal and that jurisdiction at-

tached for the entire controversy and not just for a

portion (i.e., for penalties alone). And, in view of the

further facts that diversity of citizenship was pres-

ent, and the Federal Communications Commission

rules and regulations were so rigid and sensitive in

their control of plaintiff's business (Read Complaint,

Tr. 3 to 30), only the Federal Courts had jurisdiction

of this action on a Federal right.

The Territory agreed to this suit in the Federal

Court:

"The Court: Well, of course, right here,

speaking of practical effects, the spirit of the

Territory to delay any of its remedies against

the taxpayer because the taxpayer had said he

wanted it in this Court has already had the prac-

tical effect of enjoining or restraining you folks



from collecting your tax. So the very thing that

you are complaining about by agreement you
have been willing to do.

"Miss Lewis: No, your Honor, we have not

been willing to do it, except for the purpose of

allowing this question to be got out of the way.
In other words, inevitably, since Mr. Davis was
determined to get into federal court, the ques-

tion was going to come up.

The Court: But you could have brought him
into the Territorial court faster than he could

have gotten into this Court, but you don't because

you were willing to let him come into this Court

first.

Miss Lewis: Well, the exact statement made
was that we were going to object to this federal

equity jurisdiction and that Mr. Davis was told

that. In other words, we did not bring our suits

first—I'd like to put it this way—these are the

facts and I have the correspondence * * *." (Tr.

290)

"The Court : By being at least courteous, shall

we say, in practical effect the Territory has been

restrained by a declaration of intention to come
into the Federal Court to ask for relief at the

hands of the Federal Government. So that by
arrangement of the attorneys the spirit of the

Johnson Act has been defeated. Now, I say, I

don't place much weight on it, but I just happen

to see it as you pass by." (Tr. 292)

"Miss Lewis: If the Court had previously had

this question up, that courtesy would not have

been extended, but I do feel that Mr. Davis' point

about federal court jurisdiction was bound to be

determined, and we simply say a lot of wasted

motions will be saved. I think the Court is right,



that it is true that in order to meet Mr. Davis'

request we have temporarily withheld our suit.

That is true.

The Court: In other words, even though in

your opinion, Mr. Davis may not have a claim for

equitable relief in this Court, nevertheless, would
not your defensive position be a lot stronger if

you had pending an action against the taxpayer

in the Territorial courts?

Miss Lewis: That is true.

The Court : I am afraid that you will have to

say 'yes.' You may not want to. I won't make you

answer it. But I think it would be stronger if

you had —
Miss Lewis: It would have brought in another

section, Section 266. On the other hand, it would

have been a situation where an attorney writes

another and explains why he wants to do this

and that. The information is used and you rush

into a suit which perhaps was not going to be

filed at that particular time.

The Court: Well, I think we are giving the

whole situation too much attention, and I repeat

I don't think there is anything in that area be-

cause it eventually gets back to treading on the

agreement of the attorneys, which was made in

good faith.

Miss Lewis : Now, the court in the Great Lakes

versus Huffman case says —" (Tr. 292-93)

"The Court (Tr. 297-298) : Well, I was just

wondering on that pre-emption business, if there

might be a difference where, for example, the

issue could be thrashed out in the state or Ter-

ritorial courts without in any way impairing the

use of the franchise or license afforded by the
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radio commission, as distinguished from a situa-

tion where the action of the state or territory

was such that the taxpayer couldn't use effective-

ly the privilege that the federal government had
given to him. In other words, translated, this

radio station might well be able to (132) con-

tinue operating just as effectively as it has in

the past while the state litigation involving the

validity of the tax is going forward. On the

other hand, if the state somehow or other took

steps to close the radio station down while it

pursued this litigation, might not that later be

a different basis for coming into the federal

court, and would not then the argument of pre-

emption of the field have greater significance?

For there the state would definitely be closing

down a privilege that the federal government
had afforded, and you would be interfering with

interstate commerce."

"The Court (Tr. 313) : Well, this may not

get us anywhere but assuming that it is true

that the radio station has only a couple more
years to go on its existing license before it ap-

plies for a renewal, what I am getting at is, that

this Court could get you to the Supreme Court

faster than the Territorial court could. And you

could collect your tax faster by staying in this

Court than you could by going over to the Ter-

ritorial court where you would have one, two,

three, four steps to go through instead of three

over here."

The Court (Tr. 314) : Well, what is going to

happen to your tax if, for example, the federal

government sees fit for some reason or other

not to renew KPOA's license and it goes out of

business?"



The District Court ignored the answers to the

questions brought up by the Court itself.

There is no remedy at all for the recovery of pen-

alties exceeding $3,000.00 in this case. The time for

appeal from the assessments had expired (same as

in Hillsborough v. Cromwell, 66 Sup. Ct. 445).

Section 5535 (Appellants' Exhibit "C" attached to

Complaint), Laws of Hawaii, expressly provide:

"No taxpayer shall be exempt from delinquent

penalties by reason of having made an appeal on

his assessment, but the tax paid, covered by an

appeal duly taken, shall be held in a special de-

posit and distributed as provided in Section

5219, for which purpose the word 'valuation'

shall be deemed to refer to the amount of in-

come." (Law 1945) (Italics ours)

Section 5219 (Appellants' Exhibit "C"), Laws of

Hawaii, states (referred to in above Section 5535)

:

"The tax paid upon the amount of any assess-

ment, actually in dispute and in excess of that

admitted by the taxpayer, and covered by an ap-

peal duly taken, shall, during the pendency of the

appeal, be held by the treasurer in a special de-

posit to await the final determination of the ap-

peal. If the final determination is in whole or

in part in favor of the appealing taxpayer, the

treasurer shall repay to him out of such deposit

the amount of the tax paid upon the valuation

held by the court to have been excessive or non-

taxable. The balance, if any, or the whole of the

deposit, in case the decision is wholly in favor of

the assessor, shall, upon the final determination,

become a realization under the tax law con-

cerned" (Underscoring ours)



10

The "trick" in the above sections is that "valua-

tion" is described in Section 5535 as the amount of

the income when it comes to refunding in Section

5219, and the penalties, illegally collected (more than

$3,000.00), become "a realization under the tax law

concerned" (to the Territory). For a deposit preced-

ing litigation, however, "penalties" must be included

as part of the "income" (Sec. 5463), so win or lose

the law suit, the Territory cannot help but make some

money, i.e., from the "penalties" which are not return-

able even though the tax is held illegal. These last

statutes (5535, 5219, supra) repealed all other Ha-

waiian laws on the subject matter by implication. The

statute, Section 1575, mentioned by appellee, which

is silent as to "refunds" (Tr. 271), was passed in the

year 1907 and must be construed in favor of the later

enactments of 1945 (Sections 5535, 5219). The ap-

pellee considered these assertions of appellants as

merely "hypothetical" (Tr. 456). The District Court

knew this and remarked that Sec. 1575 was silent as to

"refunds" (Tr. 271), yet ignored the question. Appel-

lee cited instances of protest payments' being made

under Sec. 1575, but no mention was made of a re-

fund ever being given under it, or any decision of the

Hawaiian Courts that a refund of penalties and in-

terest was now possible under Section 1575, in view

of the enactment of Sections 5535 and 5219. The

"doubt of remedy" for appellants in the Territorial

Courts (sufficient to come within the doctrine of the

Cromwell case, Post) is therefore still with us as

shown by the following subsequent events to the Dis-

trict Court's decision.
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The District Court (Tr. 228) toyed with the idea

of "retaining jurisdiction" (as was correctly done in

the Spector case—Post), but abandoned the idea.

Upon dismissal of the Complaint, in spite of a Mo-

tion to Dismiss which admitted the truth thereof, and

Motions for Summary Judgment filed by both appel-

lants and appellee, which made the issues entirely

one's of law (see National Broadcasting Co. v. F.C.C.

(on Chain Broadcasting Rules) 63 Sup. Ct. 997, 319

U.S. 190 (1943)), the appellants were confronted

with a real dilemna.

Pending appeal to this court, the Territory was

going to sue. The time for appeal by appellants to

local courts from the assessments had expired (this

was admitted). Under Federal Communications Com-

mission rules and regulations any judgment against

appellants for more than $1,000.00 remaining unpaid

for more than ninety days must be reported (Exhibits

"B"' and "D," Complaint). "Economic Aspects"

(Complaint, Tr. 10) of the Federal Communications

Commission's regulations of a radio station are so

rigid that automatically thereby, appellants' license is

subject to an expensive "hearing" or "inquiry" if the

judgment is unpaid. If appellants pay the judgment,

however, a recovery of penalties and interest is impos-

sible.

Therefore appellants had to agree and appellee

agreed that appellants would bring an action under

Section 1575 for $7,500.00 or more (sufficient to invest

the $5,000.00 appeal minimum from the Hawaiian Su-

preme Court to this court) . It was solemnly agreed by

the parties that a general denial would be interposed by
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appellee and the issues simplified as to the Constitu-

tional questions. After appellants were thus nicely

"trapped" the appellee counter-claimed for the entire

amount (stating "nothing was said" about a counter-

claim) including 'penalties and interest, to which appel-

lants had no defense except to the Constitutional de-

fense on Federal questions which could have been decid-

ed as expeditiously in the Federal Court. No defense

was or could be interposed to the amount of the assess-

ment, as the time for appeal therein had expired.

Appeal is being taken upwards now from this deci-

sion of the local court. The "local remedy" so fondly

described by appellee is further made quaint by the

local practice where the prevailing counsel "writes

the decision" of the "court" (?). The local court ren-

dered an oral decision stating expressly and in sub-

stance that if appellants were situated in Vancouver,

Washington, or El Paso, Texas, or Spokane, Wash-

ington, where its eminations would be heard in Ore-

gon, Mexico, and Idaho, respectively, the court would

have to decide for appellants. But, the local court

went on to say, since appellants were situated 2,500

land miles from the mainland (notwithstanding the

appellants derive their license from Title 47, U.S.C.A.,

where Hawaii is expressly included in the act by Sec-

tion 301(a)), those stations "on the border" are in

interstate commerce, while appellants and apparently

"middle of state" stations, so to speak, are not en-

gaged in interstate commerce. In other words, in spite

of Congress' pre-emption of radio, in order to effectu-

ate a national and uniform system of control, radio

broadcasting is now "half taxed" and "half free" of
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taxation, despite its rigid regulation from a national

source, including all its "economic aspects." Taxes

involve "the economic aspects" of any business. If

this decision is followed, new stations will locate "on

the Border," hereafter, and defeat the intent of Con-

gress to serve all the people of the states and not just

those "on the Border."

(An appendix will be set forth in the Reply Brief

quoting the "local'" court's oral "decision," which

will be enlightening to students of the law, along with

the more polished "decision" of the prevailing coun-

sel. This "practice" is still prevailing in Hawaii as

part of the so-called 'adequate remedies" afforded ap-

pellants. Litigants are entitled to a "competent court."

Quere: Is the "decision" of the prevailing counsel,

upon which an appeal must be taken in Hawaii, a

"decision" of a competent court?" Further, is such

"practice," due process? Is it a judicial hearing or

review within Constitutional understanding?)

THE QUESTIONS ON APPEAL

1. Can a Federal Court, jurisdiction admitted by

the court itself, shrink from performing its plain

judicial duty under the guise of a discretionary

power, which power expanded itself beyond the

limits of its logic in the light of admitted facts

alleged in the Complaint and affidavits?

2. No suit existed between these parties in any Ter-

ritorial Court. "Discretionary power" can be

implied only from the fact that the Congress, in

the enactment of the Declaratory Act, merely

conferred the power to the courts to grant the

remedy without prescribing conditions under
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which declaratory relief is to be granted. Can
mere implication of a 'power" nullify the grant-

ing of the enacted remedy where facts, as appel-

lants alleged, were uncontroverted?

3. The court's statement that "convenience is not a

factor" and "speed is not a factor" strikes a

strange note in American jurisprudence, juris-

diction obtaining as a Federal Court, and with

substantial Federal questions on Federal rights

to be decided. Therefore, when the Johnson Act

expressly makes "speed" and "efficient" remedies

in State Court an actual criteria as to whether

the Federal Courts shall permit a state court

remedy to prevail, can a Federal Court nullify

and ignore such language of the Johnson Act,

especially in the light of the facts disclosed in

the transcript?

SPECIFICATION OF ERRORS

1. The District Court's judgment was contrary to

law, for the substantial and uncontroverted allega-

tions of the Complaint, as a matter of law, supported

the entry of a declaratory judgment, as well as a

temporary injunction.

2. The District Court, after finding it had jurisdic-

tion, had no right to utilize its discretionary powers

in order to coerce appellants to foresake and forego

federal rights guaranteed by the United States Con-

stitution and the Federal statutory scheme for a com-

plete judicial review of a cause of action rightfully

before the court.

3. The District Court's final judgment was calcu-

lated to avoid a decision on substantial questions, and
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was an abuse of judicial discretion in that, finding

jurisdiction obtained 'on a variety of grounds/ the

District Court shrank from performing its plain judi-

cial duty by withholding from the appellant a decisive

safeguard against legislative excess — the safeguard

guaranteed by statute and this court
—

"Judicial Re-

view."

4. The District Court carefully shifted the statutory

scheme for judicial review of legislative excess to this

court, where unresolved substantial questions now
confront this court virtually as problems of first in-

stance, when as a matter of law the District Court

should have completed the case and entered a Dec-

laratory Judgment for the appellants.

5. The practice of withholding so-called discretion-

ary privileges or procedural advantages, as the Dis-

trict Judge did in this cause, because of undisguised

expressions and solicitude for non-existent or vagrant

remedies within the judicial scheme of a Territorial

Sovereign, despite its legislative excesses, over the

rights of individuals, expands the principle of "judi-

cial discretion" beyond the limits of its logic, especial-

ly where the rights under the policies, and the philoso-

phy behind the Federal Declaratory Judgment Act

and the Communications Act are defeated thereby.

6. The court erred in denying appellants' Motion

for a Declaratory Judgment, and in refusing to pro-

ceed beyond "jurisdictional grounds," the District

Court's oracular edict and subsequent judgment dem-

onstrated no discretion against "judicial legislation"

in order to avoid a decisive answer to appellants' sub-

stantial questions.
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7. The court erred in denying appellants' Motion

for a Temporary Injunction.

8. The court erred in denying appellants' Motion for

Summary Judgment, as there was no genuine issue as

to any material facts, and the appellants were en-

titled to judgment as a matter of law.

9. The District Court erred in failing to grant the

relief prayed for in the Complaint and other motions

of appellants.

10. The District Court erroneously confined the

proceedings to the sole question "of jurisdiction," a

matter of law, then when this was shown, promptly

by some unique legal alchemy, and without any evi-

dence or further hearing, withheld equitable relief by

coercing appellants to embark upon other and un-

known legal waters in search of equitable relief, when

the confusion over these substantial questions could

have been obviated by decisive action of the District

Court.

11. Frustration of Congressional policy, as reflected

in the Declaratory Judgment Act, has been irrevocably

congealed unless the District Court's plain duty of

deciding the substantial questions raised by the Com-

plaint is assumed by this court.

12. By admitting jurisdiction existed, the pistrict

Court had to recognize the substantial character of

appellants' allegations in their Complaint, yet con-

sonant with the District Court's forthright policy of

indecision, and its withholding of equitable relief,

not only were the benefits of the Declaratory Judg-

ment Act denied appellants, but the District Court

has augmented and added to appellants' woes.
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13. No Judicial Review was given appellant by the

District Court, even though appellants raised many

substantial questions, nor were any answers received

thereto, which is appellants' due, consistent with the

true meaning "Judicial Review" of legislative exces

by a court of competent jurisdiction.

14. The District Court, by its ruling, has denied to

appellants their statutory and common law rights to

challenge the excesses of a sovereign by denying that

the elements of convenience and speed are factors in

the settlement of a private citizen's troublesome af-

fairs with an excessive sovereign where jurisdiction

as a Federal Court exists, as it ruled. Yet, the District

Court, by its action in withholding relief in this case,

has coerced appellants into two new courses of ex-

pensive, time consuming, prolonged and inconvenient

actions, namely, (1) appeal to this court, and (2) a

suit simultaneously in the Territorial Courts where

such Territorial action will belatedly, if it ever does

and while appellants are uncertain it ever will, land

in this court. Whereas, by decisive action, this ex-

pense and inconvenience could have been disposed of.

15. The District Court erred in failing to declare

and hold that the Hawaiian Excise Tax on Radio

Broadcasting, as assailed in the Complaint, was illegal

and unconstitutional.

16. The District Court erred in failing to hold that

the tax on radio broadcasting, as assailed by appel-

lants, levies a burden upon interstate commerce, and

that the Territory of Hawaii unlawfully concerned

itself with a subject matter pre-empted by Congress
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and which is no longer a subject matter upon which

states or territories may legislate, because exclusive

concern and regulation thereof is vested in Congress

and the agencies designated by Congress to so regu-

late, and in this case, the Federal Communications

Commission.

17. The District Court erred in not finding that the

said tax as pertains particularly to Radio Broadcast-

ing was in violation of the Hawaiian Organic Act,

as well as the Constitution of the United States, and

the District Court further erred in failing to enter

judgment for the appellants as a matter of law, and

in considering speculative remedies existed elsewhere,

where the appellants had Federal jurisdiction as a

matter of right, without regard to vague and specula-

tive "judicial policies" and a "judicial discretion"

which is in conflict with accepted Federal rights of a

Federal nature." (Tr. 170-174)
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ARGUMENT

(On Specification of Errors 1, 2, 3, 4, 5, 6, 7, 8, 9,

10, 11, 12, 13, 14.)

"The Court: I am well satisfied that of the

cause stated in the complaint this Federal Court

has jurisdiction on a variety of grounds : Federal

question, diversity of citizenship plus three thou-

sand dollars, and the declaratory judgment stat-

ute. If wishes controlled, if convenience were a

factor, if speed were a factor, 1 would without

hesitation say, 'Let's go on with the case, the par-

ties are all here, I am reasonably familiar with

it, I like working with you folks, I like the case,

it presents interesting problems, let's wade into

it.' But we all know that those are not legal con-

siderations." (Tr. 467)

Compare the foregoing with Sections 1265 and

1266, Vol. 3, Federal Practice and Procedure, Barron

and Holtzoff (Rules Edition).

Section 1265.—Discretion of Court:

"The granting of a declaratory judgment rests

in the sound discretion of the trial court exer-

cised in the public interest. It is always the duty

of the court to strike a proper balance between

the needs of the plaintiff and the consequences of

giving the desired relief. Some cases have said

that where governmental action is involved,

courts should not intervene unless the need for

relief is clear, not remote or speculative." (Cites

cases)

"That it should rest in the court's discretion is

implied from the fact that the act merely con-

ferred power to grant the remedy without pre-

scribing conditions under which it is to be grant-
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ed (cites cases). This discretion is not absolute.

It is a sound judicial discretion reviewable on

appeal (cites cases). In exercising its discretion

the court should not extend the remedy if to do

so would entail a piecemeal litigation of the mat-
ters in controversy (cites cases). The court may
weigh the inconvenience and burden to litigants

living at a distance (cites cases)."

Section 1266. — Existence of another Adequate

Remedy

:

"Rule 57 specifically provides that the existence

of 'another adequate remedy does not preclude a

judgment for declaratory relief in cases where it

is appropriate' (cites cases). However, even be-

fore this rule the courts had applied the same
principle (cites cases). A federal action for a

declaratory judgment, if otherwise appropriate,

should not be dismissed merely on the ground
that another remedy is available or because of a

pendency of another suit, if issues in the dec-

laratory judgment action will not necessarily be

determined in that suit (cites cases). Even if

the parties and the subject matter are the same
in both actions, pendency of a prior action in

another federal district court does not necessar-

ily require dismissal of the declaratory judgment
action (cites cases). The pendency of another

action in the state courts is not a bar to declara-

tory relief. The determinative factor is whether

the action for that relief will probably result in

a just and more expeditious and economical de-

termination of the entire controversy." (cites

cases)

"The general rule is that the existence of an-

other adequate remedy does not bar a declaratory

judgment." (cites cases)
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"Nevertheless, unnecessary interference with

state court litigation should be avoided (cites

cases). Ordinarily a federal court will not enter-

tain an action for a declaratory judgment where
another proceeding is already pending in the

state courts in which all matters in controversy

between the parties can be fully adjudicated

(cites cases). The court before entertaining an
action for a declaratory judgment involving a

controversy some aspects of which are the sub-

ject of an action in the state courts, must ascer-

tain whether the matter can better be settled in

the federal court. To do this it must first ascer-

tain whether all matters can be adjudicated in

the pending state courts proceeding; and whether

necessary parties have been joined and are

amendable to process (cites cases). Or the mat-

ter may be resolved by a determination of the

question whether there is such plain, adequate

and speedy remedy afforded the plaintiff in the

pending state court action that a declaratory

judgment will serve no useful purpose." (cites

cases)

The Johnson Act (Section 1341, U.S.C.A.) does not

apply to "Territories" any more than the Three Judge

Federal Court Statute (Sections 2281-84, U.S.C.A.).

The Supreme Court in Stainback v. Mo Hock, 336 U.S.

368, 69 S. Ct. 606, held that the Three Judge Statutes'

reference to "states" did not apply to "Territories".

This decision was in 1947. The revised Judicial Code

was enacted and signed by the President in June, 1948.

Therefore, Congress had knowledge of the Supreme

Court's views as to the difference between "states"

and "territories". That decision was uttered a year

before Congress enacted the Code. If Congress had
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intended that Section 1341 (Johnson Act) should in-

clude the word "Territories", Congress would have so

enacted such into law as it did just a few sections be-

fore 1341, where in Section 1332 at the same session,

Congress inserted subsection B of the Diversity Sec-

tion, stating:

(B) "The word 'states 'as used in this Section,

includes the Territories and the District of Co-

lumbia." (June 25, 1948)

Thus, the erroneous policy of judicial abstention,

or discretionary abstention, as applied to this case,

is met at the outset with negation by this plain ex-

pressed intent of Congress. Congress enacted the De-

claratory Remedy. Judicial process is intended to ef-

fectuate, not congeal Congressional policy. The Declar-

atory Act is plain. Under Rule 57, even a right to trial

by jury is given by the Declaratory Act, and this im-

plies that the Act was to be more than a mere "discre-

tionary" judicial grant. On the contrary, plain read-

ing discloses it to be a valuable right to a citizen

:

Rule 57. Declaratory Judgments.

"The procedure for obtaining a declaratory

judgment pursuant to Title 28, U.S.C., §2201,

shall be in accordance with these rules, and the

right to trial by jury may be demanded under
the circumstances and in the manner provided in

Rules 38 and 39. The existence of another ade-

quate remedy does not preclude a judgment for

declaratory relief in cases where it is appropri-

ate. The court may order a speedy hearing of an

action for a declaratory judgment and may ad-

vance it on the calendar."

In reason it is difficult to see how this statute and
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rule can become so emasculated without omission on

the part of the courts. The Declaratory Statute is

neither legal nor equitable, but a Civil action (Sec-

tion 38.29, Moore's Federal Practice (2nd Edition) ).

Thus, the only way emasculation and confusion can

ensue over the application of this right is by an abuse

of judicial discretion. There is a legal pun to the effect

that there is a thin line between judicial "discretion"

and "indiscretion". We in the legal profession must

derive content, when discretion is abused, with the

thought that there is always a right of appeal. So

there is, but how many cases are appealed to this court

from the number filed in the District Courts? This

court can take judicial notice that the appeal in this

case will entail costs in excess of $2,000.00 (Printing,

$1,000.00; reporter's transcript, $800.00; briefs,

$300.00 )not counting lawyers' fees . Thus, a litigant

is entitled to a complete and full hearing—a search-

ing inquiry into his allegations, and just as much soli-

tude for his rights as the court expresses for the rights

of an excessive sovereign. All of this is supposed to be

known by an experienced trial judge. The District

Court stated, in substance, "Jurisdiction obtained ; the

parties are all here—am familiar with the case, etc.

* * *" (Tr. 467). No other action was pending. Why
wasn't the case decided? Why were appellants co-

erced into a local forum where the prevailing lawyers

write the decisions of the courts? (Hawaiian Circuit

Court Practice—see supra.) Why was the expressed

law of Hawaii denying refunds of penalties and inter-

est glossed over?

Why is a Territory or State entitled to be protected
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in their wrongdoing by indirect and omissive action

of the courts? In Williamson v. U. S., 95 Law Edition

1379 (1383), Mr. Justice Jackson in setting bail for

certain Communists refused to countenance a denial

of Federal rights by indirection, as the District Court

did in this case at bar. The Justice stated

:

"* * * If the Government cannot get at these

utterances by direct prosecution, it is hard to

see how courts can justifiably reach and stop

them by indirection. / think courts should not util-

ize their discretionary powers to coerce men to

forego conduct as to which the Bill of Rights leaves

them free. Indirect punishment of free press or

free spech is as evil as direct punishment of it.

Judge Cardozo wisely warned of 'the tendency

of a principle to expand itself to the limit of its

logic.' If the courts embark upon the practice of

granting or withholding discretionary privileges

or procedural advantages because of expressions

or attitudes of a political nature, it is not difficult

to see that within the limits of its logic the prece-

dent could be carried to extremities to suppress

or disadvantage political opposition which I am
sure the Department itself would deplore." (Ital-

ics ours)

The Congress did not intend, ever, to deprive liti-

gants of their lawful claims or defenses by permitting

an abstract personal conception of justice by an indi-

vidual judge or a personal conception of a court's

power to be substituted for Federal statutory rights

or for rights recognized by rules of substantive law

flowing therefrom. Especially is the foregoing true,

and it becomes harmful, if rights flowing from Federal

statutes or from the Federal statutory scheme for the
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administration of justice are deliberately ignored and

and displaced by an assumption of a court's power and

duty that could lead only to unjustified expense, and

to its consequent sequel, disrespect for all law. In

other words, if Congress gives a right, can a court

admit jursidiction but withhold that right on a mere

caprice of its own? If it can, then we do not need

Congress.

No judicial scheme for the administration of justice

can be premised upon persona] emotion, or upon tran-

sitory predelictions of an individual judge. If so, there

can be no integrity in the law. It is for this reason

that the term "judicial discretion" is a limited one,

and cannot, ever, overpower statutory rights, or even

those uniform and settled rights flowing from stare

decisis. The public cannot abide by or adhere to law

unless the law has uniformity and certainty.

Congress gave the Federal courts power to "declare"

rights where issues were confused. It, therefore, be-

comes a duty for a court to declare rights where juris-

dictional requirements are met. This duty is primary

and prescribed and cannot be shrugged off by a capric-

ious adaptation of the term "Judicial Discretion,"

to the end that the phrase, as practiced upon appel-

lants by the District Court of Hawaii, is but legal

alchemy whereby there is precipitated a denial of rec-

ognized rules of substantive law and Federal rights

flowing from a Federal statute to appellants:

At the worst,

"The discretion of a judge is said to be the law
of tyrants. It is alwrays unknown ; it is different

in different men; it is casual, and depends upon
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constitution, temper and passion. In the best, it is

oftentimes caprice ; in the worst, it is every vice,

folly, and passion to which human nature is liable.

Optima lex quae minimum reliquit arbitrio ju-

dicis; optimus judex qui minimum sibi. Bac.

Aph. ; 1 Cas. (Pa.) 80, note; 1 Powell, mortg.

247a; 2 Belt, Supp. to Ves. 391; Toullier, Dr. Civ.

liv. 3, note 338, 1 Lilly, Abr. 447."

At the most, the discretion of a judge consists of:

"The power of a judge, in certain matters,

to decide in accordance with his own judgment
of the equities of the cases, unhampered by in-

flexible rules of law (not statutes, however). The
lattitude allowed to judges as to the action to be

taken on certain facts (not law). See 34 Barb.

(N.Y.) 291.

"And many matters relating to the trial, such

as the order of giving evidence, granting of new
trials, etc., are properly left mainly or entirely

to the discretion of the judge.

"As applied to executive officers, it means a

power to decide on the propriety of certain actions,

without any review by others.

"* * * In Criminal Law. The ability to know
and distinguish between good and evil,—between

what is lawful and what is unlawful." (Notes and
Italics ours)

Cyclopedia of Law, Third Edition.

The function of judicial review is dispassionate and

disinterested adjudication, unmixed with any concern

as to success of either prosecution or defense. U. S. v.

Morton Salt Co., 111. 1950 70 S. Ct. 357, 338 U.S. 632.

Excessive concern of the courts for "excessive" sov-

ereigns makes the term "comity", when misapplied as
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here, a mawkish term in the light of the definition of

''judicial review" above. Failure of a court to do its

plain duty, and adopting a policy of indecision by the

use of the term "judicial discretion" docs not consti-

tute "judicial review," to which the most impoverished

citizen is entitled. If so, then "judicial discretion" be-

comes an unknown, surprising and unstudied legal

mixture, precipitating passion and caprice as a synthe-

sis for law and statutory rights. If "judicial discre-

tion" can be used to withhold rights flowing from a

Federal statute, or to deny "judicial review" of or a

"declaration" on substantial and admitted Federal

questions in spite of a prescribed duty to do so, then

the power of a judge becomes uneasily superior to the

legislative branch of the government, when equal bal-

ance was constitutionally intended.

The withholding of statutory rights, or refusing to

decide admitted substantive federal questions under

the guise of "judicial discretion," even with the best

of intentions, is dangerous and leads but to coercion.

It is better to decide the issue, jurisdiction admittedly

obtaining, or even if doubt prevailed, than the adapta-

tion of a policy of indecision, erroneously based upon

a misapplication of a statute or rule of law (Johnson

Act and its philosophy). By refusing to adhere to the

plain prescribed new remedy as afforded by the De-

claratory Act, jurisdiction as a Federal court existing

as the court admitted, and refusing to function as a

court to judicially review excessive acts of a sover-

eign simply because of an unsound and unwisely con-

jured policy of "abstention" because a sovereign is

involved, a court thereby sloughs off its robes of ju-
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dicial office and must perforce view in doubtful tran-

quility its new and uncommon roll as a "legislator" by

indirection.

Resolute and adamant to the end, and ostensibly

proud of this new found "power"—"judicial discre-

tion"—and in order to avoid a decision and thereby

irrevocably congealing the rights given to appellants

by Congress under the Declaratory Judgment Act,

this District Court not only completed its abdication

as a court, and subconsciously became a "legislator",

but in doing so, it unwittingly frustrated the statu-

tory scheme for judicial review by shifting to this

court the District Court's primary and prescribed re-

sponsibility for a judicial review of the acts complained

of in Appellants' Complaint.

Judicial "legislation" was indulged and utilized

with undisguised frankness for the solicitude of an ex-

cessive territorial sovereign to the detriment of citi-

zens of the United States—the appellants. In addition,

the District Court's utter abstemiousness as to any

thought or care about adding to appellant's woes,

through its policy of indecision, is embarrassing to

thoughtful students of the law. The principle of "ju-

dicial discretion" was expanded beyond the limit of its

logic in this case and a defeat of Congressional phil-

osophy and policy, as expressed in the Declaratory

Judgment Act, resulted. A policy of solicitude to an

excessive sovereign, conveyed through a forthright pol-

icy of indecision, cannot be fitted into any category

of equitable jurisprudence. There is nothing equit-

able about it.
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Appellants were thus compelled to forego their

rights in a District Court of the United States in spite

of decisions of the Supreme Court of the United States

in Fishers Blend v. State of Washington, 297 U.S. 650,

holding radio, as such, could not be taxed by a state.

This ruling was reaffirmed and reiterated in Western

Livestock v. Bureau of Revenue, 58 Sup. Court Rep.

546, wherein the court stated "if broadcasting could

be taxed, so also could reception," and thus brought

Radio Broadcasting into those enterprises where a

state tax would be an illegal multiple burden (see

Freeman v. Hewit, 329 U.S. 249, and Carter v. Weekes,

330 U.S. 422).

"Comity" had nothing to do with this case. There

was no "state" involved. There was no "pending"

action or actions in the Territorial Court. "Discretion"

was misapplied for its application aided an alleged

wrongdoer—an excessive soverign—who, at this stage

of the proceedings, admitted its excessiveness by its

motion to dismiss. Yet in effect, and by this decision,

a wrongdoer, as long as it is a "sovereign" of a sort

—even less than a state—can challenge and overwhelm

a citizen of his rights to a judicial review. This de-

cision impinges public policy and will, if followed,

lead to an unjustified smirtch on the reputation of the

Federal Judiciary.

It was timely for a declaration of appellants' rights

by a Federal Court. Two states, Arkansas and New-

Mexico (in Beard v. Vinsonhaler (1949) 221 S.W.

(2d) 3, and Albuquerque Broadcasting v. Revenue

(1950) 215 P. (2d) 819) had ruled diametrically op-

posite to the Fishers Blend case (supra) and ignored
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the Supreme Court's augmentation of its prior hold-

ing in the Western Livestock case (supra). Confusion

prevailed as to appellants' rights. Appellants were

entitled to a Federal Court ruling on Federal questions,

since appeals were denied by the Supreme Court from

these state decisions, and since the territory took the

position these denials of appeal overturned the Fish-

ers case (supra). The New Mexico case falls of its

own weight as its predicate was wrong:

"As we understand, it is not held in the Fishers

Blend case that all broadcasting is interstate

commerce." (Italics ours)

Justice Stone in the Fishers Blend case expressly stat-

ed:

"The essential purpose and indispensable effect

of all broadcasting (not just 250 watts' or 5,000

watts' power, but all broadcasting) is the trans-

mission of intelligence from the broadcasting sta-

tion to distant listeners." (Note and Italics ours)

The Complaint in this case was comprehensive. The

Motion to Dismiss admitted its truth. It was alleged

that the penalties of this tax could not be recovered

under Hawaiian law (Tr. 321). Sections 5463, 5469,

5473, 5535, 5219, Hawaiian laws, all repealed by im-

plication appellees' so-called "remedy" Section 1575

(which was enacted in 1907) and there is no provision

for repayment of over $3000.00 in interest and pen-

alties today. There is, therefore, a legal dispute now

as to whether there is a remedy at all to recover penal-

ties and interest in case the law is held invalid. This

alone justified the application of the Declaratory Act

in appellants' behalf.
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The case of Hillsborough v. Cromwell, 66 Sup.

Court 445, 326 U.S. 620, is extremely apt to this case.

The complaint of appellants alleged that the time for

appeal had expired. Appellee does not deny that. In

fact appellee belatedly promised to "sue" appellants

to "create" an "adequate" remedy "after the fact,"

so to speak, if the District Court would dismiss this

case. The District Court, after the danger of the non-

recovery of penalties was pointed out, suggested ap-

pellants could become "defendants" (Tr. 232), in some

manner believing such rearrangement of the parties

could make up for the inadequacy of the Hawaiian rem-

edies for the recovery of penalties and interest.

In Hillsborough v. Cromwell, 66 Sup. Ct. 445, 326

U.S. 620, the taxpayer's opportunity to appeal to a

New Jersey Board of Tax Appeals had expired before

the Federal District Court ruled on a motion to dis-

miss the taxpayers' action for a declaratory judgment

that the assessments were void. It was not clear, as in

the case at bar on the penalties, that the taxpayer had

open any adequate remedy for challenging the assess-

ment on local grounds and it was held that the Federal

Court was not required to hold the case until a de-

termination of local law was made by the state courts.

A remedy at law cannot be considered as adequate so

as to prevent equitable relief, unless it covers the en-

tire case made by the bill in equity. In the case at bar,

we do not challenge just the penalties, but the entire

tax.

Even though the New Jersey remedy on the local

law question was available to the taxpayer, who

claimed to have been singled out for discriminating tax-
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ation, an uncertainty surrounded the New Jersey

remedy to protect the taxpayer's federal right, as here

at bar, and a refusal of the Federal Court to dismiss

a bill for a declaratory judgment that the assessments

were void, was held to be a proper exercise of discre-

tion by the Supreme Court and the Federal District

Court was held to have properly proceeded to decide

the case on the merits.

The uncertainty surrounding the New Jersey rem-

edy to protect the taxpayer's federal rights justified the

Federal District Court in proceeding to decide the mer-

its of a taxpayer's bill for declaratory judgment that

the New Jersey assessments were void. The Supreme

Court held that the fact the court placed its decision

on local grounds was not objectionable. Here at bar,

appellants claim over $3000.00 in penalties will be

unlawfully "taken" by Hawaii plus interest. The Ha-

waiian statutes say "they will become a realization"

(supra) . There is not even any uncertainty about that.

Anent mere "uncertainty," the Supreme Court said:

"In the present cases, it appears that respond-

ent's opportunity to appeal to the State Board
of Tax Appeals had expired even before the Dis-

trict Court ruled on the motion to dismiss and it

is not clear that today respondent has open any

adequate remedy in the New Jersey courts for

challenging the assessments on local law grounds.

"It follows that the bill should not have been

dismissed. As stated in Greene v. Louiseville,

244 .S. 499, 520, 37 S. Ct. 673, 682, 'a remedy at

law cannot be considered adequate so as to pre-

vent equitable relief, unless it covers the entire

case made by the bill of equity.'
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'Though the availability of a state remedy on

the local law question be assumed to exist, so

much uncertainty surrounds the New Jersey rem-

edy to protect the taxpayer's federal right that

a refusal to dismiss the bill was a proper exercise

of discretion. Thus, however, the case may be

viewed, the exceptional circumstances which we
have noted take it out of the general rule in Great

Lakes Dredge & Dock Co. v .Huffman (319 U.S.

293, 63 S. Ct. 1070, 87 L. ed. 140). The district

court therefore properly proceeded to decide the

case on its merits. That it placed its decision on

local law grounds is not objectionable. For it is

well settled that where the Federal Court has jur-

isdiction it may pass on the whole case. * * *"

The Supreme Court held also in Brown v. Western

Railway, 70 Sup. Ct. 105, that a federal right cannot

be defeated by forms of local practice and the Su-

preme Court held it could not accept as final a state

court's interpretation of allegations in a complaint as-

serting a federal right. Strict local rules of pleading

cannot be used to impose unnecessary burdens upon

rights of recovery authorized by federal laws.

Appellants refer to the Stainback case, 336 U.S.

368, 69 Sup. Ct. 606 (supra). That case did not turn

on the simple question of "protecting" the appellate

court's "convenience" and we quote the court as fol-

lows:
"* * * While, of course, great respect is to be

paid to the enactments of a territorial legislature

by all courts as it is to the adjudications of terri-

torial courts, the predominant reason for the en-

actment of Judicial Code Section 266 does not

exist as respects territories. This reason was a
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Congressional purpose to avoid unnecessary inter-

ference with the laws of a sovereign state. In our

dual system of Government, the position of the

state as sovereign over matters not ruled by the

Constitution requires a deference to state legis-

lative action beyond that required for the laws of

a territory. A territory is subject to Congres-

sional regulation." (Italics ours)

The foregoing decision does not in any way detract

from the powers and duties of a Federal Court in

Hawaii as compared with the constitutional Federal

Courts on the mainland. Congress simply did not write

the word "Territories" either into the Three-Judge

Court Act or into Section 1341, the Johnson Act. The

courts cannot "legislate" those words into Congression-

al enactments. The Congress has to do that.

Not only had the time expired for any local remedy,

even if the Johnson Act did apply, prior to appellants

going into the District Court but the penalties of ten

per cent of the Nineteen Thousand Dollars involved

herein, plus a two-thirds per cent interest per month

are in excess of Three Thousand Dollars. There is no

provision in the Hawaii law for the recovery of these

penalties in case the law were held invalid even if

the money were paid into a local account as insisted by

appellee. This is an unconstitutional "taking". If

the law were held invalid, under appellee's argument,

the "income" paid could be recoverable, but the penal-

ties exceeding Three Thousand Dollars would be con-

fiscated in violation of plaintiffs' constitutional rights.

No provision exists for their return even if extracted

by an illegal tax. In fact, Sections 5535 and 5219 re-

move any "uncertainty" and say they shall be "re-
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alizations" or mere "prizes," as you will, of the Terri-

tory. No appeal could be taken through the local courts

for the recovery of these penalties in excess of Three

Thousand Dollars nor could any court action be ap-

pealed to the United States Circuit Court of Appeals

on an appeal from a local court because the sum of

penalties is less than Five Thousand Dollars.

There were no elements or issues of criminal law

in this case where equity could not interfere. Then,

too, the Declaratory Act is more than an equitable

action (See Moore, supra). A right of trial by jury

given by the Act, and Rule 57, gives the Act a Con-

gressional dignity not heretofore allowed by some

courts which mere "judicial discretion" has no right

to obliterate.

The late case of Georgia Railroad and Banking v.

Redwine, 96 Law Edition, 255 (advance sheets) holds

that an adequate state remedy existing as to only a

portion of state taxes, the assessment and collection

of which is sought to be enjoined in a Federal District

Court, does not dispossess the Federal Court of juris-

diction over the entire controversy. Here, the inade-

quacy of a remedy for the return of the penalties ex-

ceeding $3,000.00 is in question. That alone afforded

Federal jurisdiction, as the appellants are entitled to

have their case tried other than by piecemeal. The

Georgia Banking case, supra, cited the following note

:

"An adequate remedy as to only a portion of

the taxes in controversy does not deprive the

Federal Court of jurisdiction over the entire con-

troversy." Greene v. Louisville Rd., 244 U.S. 499;

Hillsborough v. Cromwell, supra.
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In Alabama Public Service v. Southern Railway,

341 U.S. 341, 95 Law Ed. 1002, the Supreme Court

said

:

"We also put to one side those cases in which

the constitutionality of a state statute itself is

drawn into question (as at bar). For in this

case, appellee attacks a state administrative

order issued under a valid regulation statute de-

signed to assure the provision of adequate intra

state service by utilities operating within Ala-

bama." (Italics and notes ours)

Radio is not intrastate (Fisher's Blend case, supra)

—nor a utility (Title 47, U.S.C.A.) ; and the court in

the Alabama case (supra) while holding the Johnson

Act was not applicable, yet indicated indirectly that

the Federal judiciary are not, as yet, completely de-

rived of power to aid citizens.

"A Federal Court of Equity should stay its

hand in the public interest when it reasonably

appears that private interests will not suffer."

(Italics ours)

The Territory has more money and lawyers than

appellants. Appellants are suffering. Appellants have

suffered an unusual expense herein where "speed"

was held not to be a "factor;" and "convenience" not

a "factor," in spite of the fact that "the parties are

all here" (See Tr. 467).

In Spector Motors, 340 U.S. 602, 95 L. Ed. 573, the

Supreme Court held that a Federal District Court

had jurisdiction to entertain an action to enjoin the

collection of state taxes alleged to have been imposed

in violation of the Federal Constitution when the ade-

quacy of a remedy in the state courts was uncertain;
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and that such jurisdiction is not lost by virtue of a

later clarification of the proceedure in the state

courts. This case will be explored in the later part of

this brief.

In Meredith v. Winter Haven, 64 S. Ct. 7 (11),

the Supreme Court stated:

"The diversity jurisdiction was not conferred

for the benefit of the federal courts or to serve

their convenience. Its purpose was generally to

afford to suitors an opportunity in such cases,

eral rather than in the state courts. In the ab-

sence of some recognized public policy or defined

principle guiding the exercise of the jurisdiction

conferred, which would in exceptional cases war-

rant its non-exercise, it has from the first been

deemed to be the duty of the federal courts, if

their jurisdiction is properly invoked, to decide

questions of state law whenever necessary to the

rendition of a judgment (cites cases). When
such exceptional circumstances are not present,

denial of that opportunity by the federal courts

merely because the answers to the questions of

state law are difficult or uncertain or have not

yet been given by the highest court of the state,

would thwart the purpose of the jurisdictional

act * * *.

"But none of these considerations, nor any

similar one, is present here. Congress having

adopted the policy of opening the federal courts

to suitors in all diversity cases involving the jur-

isdictional amount, we can discern in its action

no recognition of a policy which would exclude

cases from the jurisdiction merely because they

involve state law or because the law is uncertain

or difficult to determine. The decision of this
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case is concerned solely with the extent of the

liability of the city on its Refunding Bonds.

Decision here does not require the federal court

to determine or shape state policy governing ad-

ministrative agencies. It entails no interference

with such agencies or with the state courts. No
litigation is pending in the state courts in which

the questions here presented could be decided. We
are pointed to no public policy or interest which
would be served by withholding from petitioners

the benefit of the jurisdiction which Congress has

created with the purpose that it should be availed

of and exercised subject only to such limitations

as traditionally justify courts in declining to

exercise the jurisdiction which they possess. To
remit the parties to the state courts is to delay

further the disposition of the litigation which

has been pending for more than two years and
which is now ready for decision. It is to penalize

petitioners for resorting to a jurisdiction which

they were entitled to invoke, in the absence of

any special circumstances which would warrant

a refusal to exercise it."

"Erie R. Co. v. Tompkins, supra, did not free

the federal courts from the duty of deciding

questions of state law in diversity cases. Instead

it placed on them a greater responsibility for de-

termining and applying state laws in all cases

within their jurisdiction in which federal law

does not govern. Accepting this responsibility,

as was its duty, this court has not hesitated to

decide questions of state law when necessary for

the disposition of a case brought to it for decision,

although the highest court of the state had not

answered them, the answers were difficult, and

the character of the answers which the highest
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state courts might ultimately give remained un-

certain (cites cases). Even though our decisions

could not finally settle the questions of state law

involved, they did adjudicate the rights of the

parties with the aid of such light as was afforded

by the materials for decision at hand, and in acj

cordance with the applicable principles for deter-

mining state law. In this case, as in those, it be-

ing within the jurisdiction conferred on the fed-

eral courts by Congress, we think the plaintiffs,

petitioners here, were entitled to have such an

adjudication."

Argument on Specifications of Error Nos. 15, 16 and 17

There is occasion, because of the public interest,

which transcends private or state interests, no matter

how irritating the loss of revenue to either that the

case may decide, for proceeding thoughtfully, delib-

erately and fairly, to the end that the public interest

will be served. Radio regulation and the law pertain-

ing thereto must be based on a recognition of sound

engineering, as well as legal, principles. Radio and

television have had a comparatively short life and

they are a new science and art. Only a uniform and

scientific system of national control, and of the most

sensitive kind, will make it available to all the people

as was the intention of Congress when it pre-empted

the ether as early as 1927 by the Radio Act, re-enacted

in 1934 and amended in 1946 (Title 47, U.S.C.A.).

Transmission of intelligence by radio is the most

unique and sensitive of all forms of interstate com-

merce. No more sensitive form of commerce is known

to mankind. The public interest required Congress to

administer and conserve the ether for the maximum
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benefit of all the people of the United States and its

possessions. Since the first Radio Act of 1927, as now
amended, the Congress had to contend with local in-

terests, state legislatures and lesser bodies, who
sought to frame laws imposing a measure of control

on radio transmission, its reception, and on the use

of the apparatus by which transmission was brought

about. Of all those local measures, only three were

legitimate and useful and within the scope of the

police power.

No effort will be made herein to point out all of

those held to be void because of interference with the

authority of Congress. .Since radio communication was

such a sensitive form of interstate commerce that it

could only admit of, and required, a uniform system

of control throughout the nation, if not throughout

the world, this uniform control was vested exclusively

in Congress and in its agencies to the exclusion of

the so-called police power of the states. Only three of

the local measures, however, were legitimate as afore-

said, but all the rest of them unconsciously ignored

well established legal and engineering principles and

practices that a systematic national control required.

To aid the court in its research for a correct pro-

nouncement of law in this case, the writers hereof

will point out some of the mistakes, both of policy and

of law in the state measures which resulted in Con-

gress taking full control of the subject matter.

Congress preempted the "financial" aspects of a

radio station's existence by affirmatively writing the

word "financial" in the statute. The Federal control

on the subject was so complete that even had Con-
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gress not used the word "financial/
1
the mere silence

of Congress on the subject would have amounted to a

prohibition of a state to have considered the "econom-

ic" aspects of a station at all. However, Congress af-

firmatively used the word "financial" and the Federal

Communications Commission concerns itself with the

"economic" aspects of a station, under the Act of Con-

gress. State taxes affect the "economic" aspects of

a station; therefore a state must give way to a su-

perior Federal control on the subject matter.

The reasons for this complete national control, and

the wisdom of Congress in taking such can be readily

demonstrated to mistaken state taxing authorities

when a short history of the chaos prevailing before

Congress did so is set forth, as we do

:

History of National and Attempted State and Municipal

Regulation of Radio

The more rapid progress of scientific achievement

than of legal control is nowhere better illustrated than

in the histoiy of radio legislation. An act to regulate

Radio Communication was first passed August 13,

1912 (37 Stat. 302), and such law was in effect until

1927. It was drawn with a view, among others, to

encourage the development of the radio-telephone art,

as it was then called. No one then contemplated the

magnitude of that development into our modern day

broadcasting and television. The licensing of radio

transmission was placed with the Secretary of Com-

merce. It was first held in Hoover v. Intercity Radio

Compamj (286 Fed. 1003; 1923) by the Court of Ap-

peals of the District Columbia that the granting of a
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station license was a purely ministerial act and that

mandamus would lie to compel the issuance of a license.

Later, on July 8, 1926, the Attorney General of the

United States held that the Act of 1912 was a "direct

legislative regulation of the use of wave lengths" and

that the Secretary of Commerce had no authority to

limit the time during which stations might operate, the

amount of power they might use or to specify the fre-

quency band which they might occupy (35 Op. 126).

These rulings resulted in chaos. Everybody was on

the "air" and no one could hear "anyone". There

was nothing but "whistling" and "chatter", and inter-

rupted "chatter" at that.

The foregoing illustrates the so-called breakdown

of the law on radio. The great number of broadcast-

ing stations, their conflicting desires, and the selfish-

ness of many of them, all coupled with the inability

of the Secretary of Commerce to refuse licenses or

to restrict their utilization brought about an intoler-

able condition of chaos and interference in the broad-

cast portion of the spectrum.

Legislation had been theretofor requested, but this

dramatic breakdown of the law caused Congress to pass

the Act for the Regulation of Radio Communications

of 1927, and Congress created a Federal Radio Com-

mission to enforce that Act. It was fairly obvious even

after that Act was passed, because of new achieve-

ments, new and unheard of developments, and because

of physical and scientific factors, that the Act of 1927

was not the ultimate answer to this new form of scie-

ence. Immediate demands for new legislation became

evident through popular demand. And this demand
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for new legislation primarily came into being and

broke out through its most accessible outlet—munic-

ipal and state legislative bodies. This attempted state

and municipal control, while in a large measure spring-

ing from a sincere desire to improve reception condi-

tions, began to broaden itself in scope and turn into

innumerable forms, until Congress, in 1934, took com-

plete control.

The earliest municipal legislation was enacted as

long ago as January, 1923, by the City of Acheson,

Kansas, where that city provided penalties for any-

one "unnecessarily and electrically disturbing the at-

mosphere within the limits of this city." Minot, North

Dakota, in 1925, decided to impose certain quiet hours

upon its citizens and inhabitants; in October, 1926,

Wilmore, Kentucky, imposed an annual license tax of

One Hundred Dollars ($100.00) upon "all owners or

operators of each broadcasting or radiocasting station

operated within the limits of this city" ; Minneapolis,

Minnesota, in February, 1927, imposed a tax similar

to that of Wilmore, Kentucky, and went farther in

attempting to prescribe the location of stations. Be-

sides attempting to prescribe local license or privilege

taxes, and limiting the hours of reception appartus,

and restricting the hours of transmission (all of which

were subsequently held illegal or swept away by the

preemption of Congress), some of the municipalities

lawfully dealt with the (1) location of transmission

equipment by making zoning laws applicable to radio

towers and buildings; (2) control of loudspeaker oper-

ation; and (3) laws dealing with apparatus construc-

tion relating to fire hazards. The law relating to loud-
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speaker equipment does not concern itself actually

with transmission, but lawfully abates a noisome nui-

sance. A reasonable zoning regulation to prevent the

erection of unsightly towers and buildings in a resi-

dential or restricted neighborhood is considered legit-

imate. While there are no known cases on this par-

ticular point, if a local Board were to arbitrarily "zone"

a community from having broadcast facilities, the pow-

er of Congress would prevail over a local ordinance

for the Commission must prescribe the location of a

station. Laws dealing with the apparatus construction

are no longer obtaining in radio, because of the Fed-

eral Communications Commission's supervision over

any and all hazards. The Commission has recognized

that poorly constructed towers may collapse and that

poorly constructed or unprotected wire lines would re-

sult in electrocutions and fire hazards. Local ordinances

are now no longer self-controlling, although comity pre-

vails.

The development of this uniform system of control

of radio communication by the Congress was accom-

panied by long and expensive quarrels over the power

of the Government to regulate such communications.

Thousands of state and municipal ordinances had been

enacted only to be found invalid, unwise, and were

swept away by the Communications Act. Radio com-

munication, which must be and is the natural parent

of television and frequency modulation, must be held

to have traversed this handicapped route by the Acts of

Congress in assuming control of the subject matter.

Congress had foresight. In 1934 (Title 47, Section 153)

it defined communications as including "pictures." Vi-



45

tal elements in the national and international develop-

ment of radio and television cannot be handicapped by

any other than a national and uniform system of con-

trol.

Many states and municipalities attempted to tax re-

ceiving sets and the Federal Courts uniformly held

that Congress, by its preemption of the ether, forbade

any tax on receiving sets.

So it is with Broadcasting and Television. Congress

only can tax broadcasting, yet it has refrained from

doing so because Frequency Modulation and Television

Broadcasting are now in the offing. The slightest tax

by a state becomes a "financial" and "economic" bur-

den and retards the art in its infancy. It is the reve-

nue from Radio that can only bring Television into be-

ing. When Congress considers the field of radio ready

for a tax, only Congress can do so, as on receiving sets.

Further, from the history of radio legislation, and

decisions of the courts, it is believed that if states must

tax the radio field, the states must first obtain a con-

current right from Congress, and not obtain that right

from the courts. A tax is a burden on commerce. A
burden is a legislative determination. The court has no

desire or right to legislate by indirection or directly.

Nor has an inferior legislative body the right to cre-

ate a burden on a field that Congress has already as-

sumed within its power. As a matter of law, and pres-

ently so, such a tax is illegal.

As aforesaid, most of the municipal and state meas-

ures were held invalid, abandoned, or repealed because

of their invalidity. Radio stations were held uniform-
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ly by the Federal Courts to be exclusively engaged

in interstate and foreign commerce; license fees im-

posed by municipalities and states were uniformly

invalidated. See Whitehurst v. Grimes, 21 F.(2d) 787

(D.C.E.D. Ky. 1927) ; Station WBT v. Poulnot, 46 F.

(2d) 671 (p.C.E.D. S.C. 1931); Tampa Times v.

Burnett, 45 F.Supp. 166 (D.C. S.D. Fla. 1942), and

Atlanta v. Atlanta Journal Co., 198 S.E. 788.

A gross receipts tax imposed upon the "business"

of radio broadcasting was declared invalid by a Three-

Judge Federal Court, Ninth Circuit, in KVL v. State

Tax Commissioner (State of Washington) 12 F.Supp.

497; and a gross receipts tax was declared invalid

by the Supreme Court of the United States in Fisher's

Blend Station v. Tax Commission, 297 U.S. 650.

However, mere dictum by the Supreme Court, and

kindly latitude of that court in discussing a badly

pleaded case before it, in the Fisher's Blend case, has

led to a grossly inaccurate interpretation of that

court's decision. It is thus that we are today con-

fronted in this case as to just what the correct ruling

should be on a gross receipts tax on the "business" of

radio broadcasting, although a careful reading of the

Fisher's Blend case and the KVI case shows that any

contention for a gross receipts tax by a state or ter-

tory is contrary to the intent of Congress, and Federal

Court decisions.

Subsequently, advantage was taken by legislative

bodies of the last paragraph of the Supreme Court's

decision in the Fisher's Blend case, wherein the court,

after fully answering and negatively disposing of ar-

gument not even advanced in the pleadings, concluded

:
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"Whether the state could tax the generation of

such energy (referring to only the preceding

paragraph's discussion of the Utah Power case,

which was held inapplicable to radio, and which

case involved a power company's generation of

energy as distinct from its transmission of such

current into other states by land lines) or other

local activity of appellant, as distinguished from
the gross income derived from its business, it is

unnecessary to decide." (Note ours)

Thus a vague and unintended "possibility" was

seized upon by taxing bodies that needed revenue by

unintentionally distorting this last paragraph of the

court's opinion. It was considered that the Supreme

Court left open the possibility that some of the income

might be allocable to intrastate commerce. Scant at-

tention has been paid to the entire opinion. Radio does

not generate energy. It buys power and converts that

power into electro-magnetic waves. It was not alleged

in the Fisher's Blend case, as here in the case at bar

(Tr. 24) that there is no such thing as "intrastate"

commerce in radio; that such a term (intrastate) is

a misnomer. In fact, the Supreme Court had to take

judicial notice of many facts in the scant record it had

before it in order to make a decision. But that de-

cision was sufficient, as will be shown later herein.

The Fisher's Blend case involved a Washington

State Tax of 1935 and was decided in the year 1936.

The KVL case (Three-Judge Court at Tacoma, Wash-

ington) involved a 1934 Washington State Tax (de-

cided 1935 and not appealed) and there was no room

for doubt as to the sufficiency of the allegations in the

KVL case. It was argued there, as now, that Congress
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had foreclosed the subject matter to the states. Justice

Stone, in the Fisher case, said, "all" radio was com-

merce, not stations of either "high" or "low" power,

but all. The State of Washington, in the KVL case,

could not, as a matter of fact or law, traverse the

pleadings in such a case. As a matter of law, the Ter-

ritory of Hawaii cannot do so in this case (See "Chain

Broadcasting Rules decision," National Broadcasting

Company v. Federal Communications Commission

(1943) 63 S. Ct. 997, 319 U.S. 90.

Continuing with the history, as herein briefly out-

lined, the Federal Communications Commission in

March, 1946, issued its "Blue Book" wherein the Fed-

eral Communications Commission declared its juris-

diction over the 'Economic Aspects" of a broadcast li-

censee. "Economic Aspects" include "financial" (Act

of Congress includes the word "financial") aspects

also (See Complaint, Tr. 10). The Supreme Court

held in 1940 that "financial qualifications to operate

the proposed station" was an important element of

"public interest requirements." See F.C.C. v. Sanders

Bros., 60 S. Ct. 693, 309 U.S. 470. Also, economic in-

jury, in Colorado Radio v. F.C.C. (1941) 118 F.(2d)

24 (the Court of Appeals did not state of what degree

and Congress only has this right) to a radio broad-

casting station licensee was held relevant on the issue

of public interest as to whether a license should be

granted. To the same effect, see Heitmeyer v. F.C.C.

(1938) 95 F.(2d) 91; Stuart v. F.C.C. (1939) 105

F. (2d) 788. See Saginaw Broadcasting v. F.C.C.

(1938) 96 F.(2d) 554 (Cert, denied, 59 S. Ct. 72)

where it was held to be a duty of the F.C.C. to make
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a finding of adequate financial support as a basis

of granting a license.

However, in spite of the foregoing assumption of

control by the Federal Communications Commission

of the "Economic Aspects" of Radio licensees; and

in spite of laws and decisions of the Federal Courts

(supra and post), Arkansas and New Mexico in

Beard v. Vinsonhaler (1949) 221 S.W.(2d) 3, and

Albuquerque Broadcasting Co. v. Revenue (1950) 215

P. (2d) 819, decided flat license fees were valid. At-

tempt was made in New Mexico to appeal to a Three-

Judge Federal Court, but the Federal Court, while

holding radio was interstate commerce, was thwarted

by complainants prior action of submitting to state

jurisdiction and the Johnson Act (Section 1341, U.

S.C.A.) from granting relief.

Mere denials by the Supreme Court of appeals from

these decisions are now erroneously considered by

taxing bodies as overruling the Fisher*s Blend and the

KVL cases (supra) in spite of the Supreme Court's

statement in 70 S. Ct. 252, that

"a denial of certiorari means only that fewer

than four members of the Supreme Court thought

that certiorari should be granted and carries no

implication on the merits."

The Johnson Act (Section 1341, U.S.C.A.) which

is inapplicable here, has prevented the Supreme

Court from getting the proper vehicle upon which to

clearly state the law and bring the Fisher's case up
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to the consistency with which the Federal Communi-

cations Commission acts, and the Congress intended it

to act. If the courts have doubt that a uniform na-

tional system of control over radio, precluding any

state control whatsoever on the subject matter at all,

is not the intention of Congress, then such a declara-

tion should be made forthrightly. No tax should ever

be allowed to be collected under the guise of innuendo,

indirection, confusion, or misinterpretation. Such tac-

tics only lead to legal indignity and from the fore-

going historical resume, television, the new-comer, so

to speak, will be longer in coming out unless these

"economic aspects" are cleared up (See Dumont v.

Carroll, 184 F.(2d) 153—Post). For, if the states can

tax at all, the present tax of two and one-half per cent

can be raised to ten per cent and thus will be accom-

plished the second "breakdown" in communications,

which Congress intended should never happen again

in 1934.

Radio Communications Are All Interstate Commerce Re-

gardless of Whether They Are Intended for Reception

Beyond the State and Regardless of Any Question of

Profit.

In Whitehurst v. Grimes (21 F.(2d) 787), the

court held:

"Radio communications are all interstate. This

is so, though they may be intended only for in-

trastate transmission; and interstate transmis-

sion may be seriously affected by communications
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intended only for intrastate transmission. Such

communications admit of and require a uniform

system of regulation and control throughout the

United States, and Congress has covered the Held

by appropriate legislation."

In United States v. American Bond and Mortgage

Co., et al. (D.C., N.D., E.D., 111., 1929) 31 F. (2d) 448,

Judge Wilkerson, in a very able opinion, said:

"It does not seem to be open to question that

radio transmission and reception among the

states are interstate commerce. To be sure, it is a

new species of commerce. Nothing visible or tan-

gible is transported. There is not even a wire

over which 'ideas, wishes, orders, and intelli-

gence' are carried. A device in one state produces

energy which reaches every part, however small,

of the space affected by its power. Other devices

in that space respond to the energy thus trans-

mitted. The joint action of the transmitter owned

by one person and the receiver owned by another

is essential to the results, but that result is the

transmission of intelligence, ideas, and enter-

tainment. It is intercourse and that intercourse

is commerce. (Gibbons v. Ogden, 9 Wheat. 1,

68; Pensacola Telegraph Co., 96 U.S. 1, 9; West-

ern Union Telegraph Co. v. Pendleton, 122 U.S.

347, 357; International Text Book Co. v. Pigg,

217 U.S. 91, 106, 107.)"

(See also 24 Op. 100, 101; Marconi Wireless Teleg-

graph Company of America v. Commonwealth, 218

Mass. 558; Minnesota Rate Case, 230 U.S. 352;

American Express Co. v. United States, 212 U.S.

522.)
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Since Radio Communication Is Interstate Commerce
and It Admits of and Requires a Uniform System of

Control Throughout the Nation. If Not Throughout
the Entire World, This Control Is Vested Exclusively

in Congress and Its Agencies to the Exclusion of the

So-Called Police Power of the States.

That radio requires uniform national and inter-

national control is apparent from even a passing con-

sideration of the art. "Radio waves know no fron-

tiers." They have been the subject of repeated inter-

national conferences dating from 1906. A 5-kilowatt;

broadcasting installation anywhere in the United

States or its Territories has an interference range ex-

tending beyond the borders of the country. In the fre-

quencies above 6,000 kilocycles, transmission using

less power than that of a small electric-light bulb is

heard around the world. Allocation of frequency and

power to stations must produce severe interference un-

less they are made part of a generally interrelated al-

location of national scope. Where power or frequency

gives a station international effect, its assignment is

registered with the International Telecommunications

Union at Berne (appellants frequency is registered in

Switzerland—Tr. 17).

In the case of the State Freight Tax (15 Wall. 232,

21 L. Ed. 146) the court said:

"* * * the rule has been asserted with great

clearness, that whenever the subjects over which

a power to regulate commerce is asserted are in

their nature national, or admit of one uniform

system or plan of regulation, they may justly be

said to be of such a nature as to require exclu-
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sive legislation by Congress." (Citing number of

cases)

(See also Henderson, et al. v. Mayor of New York,

et al, 92 U.S. 259, 23 L. Ed. 543.)

In Walling v. Michigan (116 U.S. 44G, 29 L. Ed.

691) Mr. Justice Bradley, speaking for the court, at

page 455, said:

"We have so often held that the power given

to Congress to regulate commerce with foreign

nations, among the several states, and with the

Indian tribes is exclusive in all matters which

require, or only admit of, general and uniform

rules, and especially as regards any impediment

or restriction upon such commerce, that we deem
it necessary only to refer to our previous deci-

sions on the subject, the most important of which

are collected in Brown v. Houston (114 U.S. 622,

631) and need not be cited here. We have also

repeatedly held that so long as Congress does not

pass any law to regulate such commerce among
the several states, it thereby indicates its ivill

that such commerce shall be free and untram-

melled; and that any regulation of the subject

by the states, except in matters of local concern

only is repugnant to such freedom." (Welton v.

Missouri, 91 U.S. 275, 282; County of Mobile v.

Kimball, 102 U.S. 691, 697; Brown v. Houston,

114 U.S. 622, 631) (Emphasis ours)

There are numerous decisions of the Supreme Court

holding that when the thing to be regulated admits

of a uniform nation-wide system of regulation, and

has been declared to be, and is, interstate commerce,

and Congress enacts a law to regulate it under the

commerce clause of the Federal Constitution, that
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the states have no authority to enact laws which

would interfere with Federal regulation. In the case

of United States v. American Bond and Mortgage Co.,

et at., supra, it was said

:

"The authority of Congress extends to every

instrumentality or agency by which commerce is

carried on; and the full control of Congress of

the subjects committed to its regulation is not

to be denied or thwarted by the commingling of

interstate and intrastate operation. The execu-

tion of Congress of its constitutional power to

regulate interstate commerce is not limited by

the fact that intrastate transactions may have

become so interwoven therewith that the effective

government of the former incidentally controls

the latter. This conclusion necessarily results

from the supremacy of the national power within

its appointed sphere." (Simpson, et at. v. Shep-

ard, 230 U.S. 352, 399, and cases cited)

When Congress enacts a law to regulate any phase

of interstate commerce, such Federal law has plenary

control over the subject and supersedes any state law

which may be in conflict with it (Gibbons v. Ogden,

9 Wheaton 1, 6 L. Ed. 23).

(See Regents of University System of Georgia v.

Carroll, 338 U.S. 586, 598-99 (1950; National Broad-

casting Co. v. United States, 319 U.S. 190, 215-18

(1943); Arde Bulova, 11 F.C.C. 137, 149 (1946),

aff'd. sub. nom., Mester Bros. v. United States, 70 F.

Supp. 118 (E.D., N.Y.), aff'd 332 U.S. 749 (1947).

See also, F.C.C, Public Service Responsibility of

Broadcast Licensees, 9-12, 12-47, 55-56 (1946); 2

Chafee, Government and Mass Communications, 636-
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42 (1947) (defending constitutionality of F.C.C. reg-

ulatory proposals).

Radio broadcasting consists of three indispensable

elements, namely, (1) the transmitter, (2) the con-

necting medium, or the ether and (3) a receiving set.

A loss of any one of the three and you have nothing.

Each is indispensable to the other. Thus the trans-

mitter (1) is so essentially a part of (2) the connect-

ing medium or the ether and (3) the receiving set,

that you could not have broadcasting without recep-

tion or the connecting medium, the ether.

The Fisher's Blend case (56 S. Ct. 608) has been

misunderstood so many times by careless reading that

it needs reaffirmation more than clarification. The

court stated on page 610:

"* * * The essential purposes and indispens-

able effect of ALL broadcasting is the transmis-

sion of intelligence from the broadcasting station

to distant listeners. It is that for which the cus-

tomer pays. By its very nature broadcasting

transcends state lines and is national in its scope

and importance—characteristics which bring it

within the purpose and protection, and subject it

to the control, of the commerce clause. See Federal

Radio Commission v. Nelson Bond & Mortgage

Co., 289 U.S. 266, 279, 53 S. Ct. 627, 77 L. Ed.

1166."

It is noted that the Supreme Court says in the

Fisher's Blend case, speaking through Mr. Justice

Stone in 1936, that "ALL" broadcasting was inter-

state commerce. The court did not say "a 5000-watt

station;" the court said "all broadcasting:' The Fish-

er's Blend case was reaffirmed and augmented in
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Western Livestock v. Bureau of Revenue (1938) 58

S. Ct. 546, which paradoxically enough is a case relied

upon by the appellee. Mr. Justice Stone rendered the

opinion of the court in the Western Livestock case on

February 28, 1938, and the case was argued on the

theory of "multiple burden" taxation. This case in-

volved a suit by a magazine in New Mexico to prevent

a gross receipts tax from being assessed on its dis-

tribution of magazines and the magazine publisher

(appellant) relied upon the Fisher's Blend case. On
page 551, in discussing the Fisher's Blend case as ap-

plied to the Western Livestock case, Mr. Justice Stone,

the same judge who rendered the opinion in the Fish-

er's Blend case, speaking for the court, stated

:

"* * * In this and other ways the case differs

from Fisher's Blend Station, Inc. v. State Tax
Comm'n, supra, on which appellants rely. There

the exaction was a privilege tax laid upon the

occupation of broadcasting, which the court held

was itself interstate communication, comparable

to that carried on by the telegraph and the tele-

phone, and was measured by the gross receipts

derived from that commerce. // broadcasting

could be taxed, so also could reception. Station

WBT, Inc. v. Poulnot, D.C., 46 F.(2d) 671."

(Emphasis ours)

"Great Britain levies an annual license tax on

radio receiving apparatus.

"* * * In that event a cumulative tax burden

would be imposed on interstate communication

such as might ensue if gross receipts from inter-

state transportation could be taxed."

Thus the Supreme Court augmented and brought

the Fisher's Blend case into the "multiple burden" rule.
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There is a noticeable absence of this case's ruling in

the State Court rulings relied on by defendant ( Arkan-

sas and New Mexico decisions

—

supra). We repeat

what the court said "if broadcasting could be taxed, 80

also could reception."

The fact that reception is not taxed does not make

the tax as to broadcasting valid. Each is essential to

the other. The mere possibility that reception could be

taxed is sufficient to render the Hawaiian law on broad-

casting invalid under the "multiple burden" rule.

In the case of Joseph v. Carter and Weekes, 67 S.

Ct. 815, 330 U.S. 422 (1947), a gross receipts tax was

declared invalid although the possibility of "multiple

burden" taxation did not in fact exist as it does in this

case. The tax in the Carter-Weekes case arose out of a

local exicse tax law of the City of New York imposing

a two per cent excise tax on the business of stevedor-

ing; that is, loading and unloading of ships, in a New
York harbor. The City of New York contended the tax-

able activity, as the appellee in the case at bar contends

the activity of radio, is a local activity of loading and

unloading of ships, and the taxable event is so com-

pletely disjointed from the actual commerce as to char-

acterize it as an intra-state activity. That is exactly the

position the appellee in the case at bar takes with rela-

tion to broadcasting. Appellee states that broadcasting

in Hawaii is purely an intra-territorial activity and

that reception is a mere incident thereto, whether far

or near. This contention is made despite the fact Ha-

waii is encompassed by the Act (see supra)
; and not

withstanding, every taxicab, or small boat that has a

transmitter must obtain a FCC license to use and oper-
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ate such. The Supreme Court of the United States

(1947) disagreed and held that the activity of steve-

doring was so essentially a part of the commerce itself

that the tax was illegal.

In other words, the court reasoned that "if a ship is

loaded, it must be unloaded," so to speak. So with

Broadcasting, if "intelligence is broadcast, it has to be

received," somewhere—far or near. The court stated:

"* * * Stevedoring, we conclude, is essentially

a part of the commerce itself and, therefore, a tax

upon its gross receipts or upon the privilege of

conducting the business of stevedoring for inter-

state and foreign commerce, measured by these

gross receipts, is invalid. We reaffirm the rule of

Puget Sound Stevedoring Company. 'What makes
the tax invalid is the fact that there is interfer-

ence by a state with the freedom of interstate com-

merce.' Freeman v. Hewit, swpra, 329 U.S. 249,

256, 67 S. Ct. 274, 279. Such a rule may in prac-

tice prohibit a tax that adds no more to the cost of

commerce than a permissible use or sales tax.

What lifts the rule from formalism is that it is a

recognition of the effect of state legislation and
its actual or probable consequences. Not only does

it follow a line of precedence outlawing taxes on

the commerce itself but it has reason to support

it in the likelihood that such legislation will flour-

ish more luxuriantly where the most revenue will

come from foreign or interstate commerce. Thus,

in port cities or transportation or handling cen-

ters, without discrimination against outstate as

compared with local business, larger proportions

of necessary revenue could be obtained from the

flow of commerce. The avoidance of such a local

toll on the passage of commerce through a locality
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was one of the reasons for the adoption of the

Commerce Clause."

And, even more clearly, a very recent United States

Supreme Court decision restores with sweeping vitality

the axiom that no state may tax the privilege of doing

an interstate business. In Spector Motor Co. v. O'Con-

mm, 71 S. Ct. 508, 340 U.S. 602 (1951) the Supreme

Court invalidated the Connecticut Business Tax Act

as applied to an interstate trucking concern. The local

United States judge first ruled a declaration was in

order despite an alleged adequate remedy in the

State Courts. The Court of Appeals reversed the local

court. Then the Connecticut Supreme Court ruled the

tax valid. Then the United States District Court, who

had retained jurisdiction, found against the tax. The

Court of Appeals reversed the trial judge again, then

the Supreme Court sustained the trial court. In this

case, the taxpayer, a Missouri trucker doing a largely

interstate business, attacked the validity of the Con-

necticut tax. The tax was on net income, and not on

gross receipts, thereby making the tax, if anything

less objectionable because of the commerce clause as-

pect. And, just as the appellant in the case at bar, the

State of Connecticut relied on the
'

'local incidents"

of the interstate commerce to support the tax. The

Spector Company had twenty-seven employees, a bank

account, licensed pickup trucks and two leased term-

inals within the State. It performed much business

within the State. Freight was picked up and accumu-

lated through intrastate trips, awaiting full truck-

loads. But because the ultimate movement of the goods

was in interstate commerce, just as the signal from a
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broadcasting station is in interstate commerce and is

inseparable from that commerce, the Supreme Court

held the tax invalid, as an unconstitutional tax on the

privilege of engaging in interstate business.

The New Mexico State Supreme Court's decision re-

lied upon by defendant in the case at bar (Albuquerque

Broadcasting Co. v. Bureau of Revenue, 184 P. (2d)

416) falls of its own weight when careful examination

is made of that decision for the court stated :

:

"* * * As we understand, it is not held in the

Fisher's Blend case that all broadcasting is in-

terstate commerce."

Thus it is seen that this New Mexico court predi-

cated its reasoning on the ground that the Fisher's

Blend case did not hold that all broadcasting was inter-

state commerce. The Supreme Court held that all

broadcasting was commerce, whether five watts or

five thousand watts. Neither the New Mexico nor

Arkansas cases are worthy of further attention for

they are wrong and, as above noted, were based on

erroneous reasoning as the Western Livestock case,

supra, and the explanatory remarks of Justice Stone

(who wrote the decision in the Fisher's Blend case)

were deliberately ignored.

As heretofore asserted, the Supreme Court stated

that justice should be dispassionate (supra). It is

not "dispassionate" when state courts ignore Supreme

Court of the United States decisions, and Court of Ap-

peals decisions, in order to sustain their own legisla-

tures. The subject matter of radio broadcasting is

foreclosed to concern by the states or territories. The
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late case of Dumont Lab. v. Carroll, 86 F. Supp. 813

(District of Pa. 1949) (affirmed Circuit Court of Ap-

peals, Pa., Sept. 1950; 184 F.(2d) 153, cert, denied

by the Supreme Court) , so decided.

In this case the Pennsylvania State Board of Cen-

sors required all motion picture films intended to be

broadcast by television to be submitted to the board

for censorship. The action was brought under the

Declaratory Judgment Section of the Federal code.

The state contended that Congress' denial in the

Communications Act of 1934 to the Federal Com-

munications Commission of the power of censorship

manifested an intent by Congress to leave the states

free to censor programs. Again, as in this case at bar,

the defendant alleges Congress contemplated (Sec.

301, Title 47) that some broadcasting was intra-

state. " This late case disposes of this contention.

The Pennsylvania television stations contended that

the regulation was invalid because it impinged upon

a field of interstate commerce which Congress had

pre-empted and was inconsistent with the national

policy adopted by Congress for the regulation and

control of radio and television. It was alleged that it

would constitute an undue and unreasonable burden

on interstate commerce in radio and television broad-

casting. Congress, under the authority of the Com-

merce Clause had fully occupied the field. The court

held:

"I am satisfied that in the field of television

there has been a plenary exercised by Congress

of the power to regulate and a complete occupa-

tion of the field, including censorship. Under the
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comprehensive scheme of regulation established

by the Communications Act, the Commission can

exercise effective control over the content of pro-

grams, and the fact that this scheme eliminates

one particular method of control, namely, censor-

ship in advance of showing, in favor of a less

drastic one does not mean that that field is left

untouched."

The mere silence of Congress on state taxes on

radio, as in television censorship, is a prohibition in

itself. The field has been pre-empted by Congress and

states cannot concern themselves with the subject

matter at all. Radio regulation by Congress is regula-

tion—not remedial as was the Seaman's Act.

Radio is akin, in legal analogy, to National banks.

Congress took over the subject matter. 99% of a Na-

tional bank's business is done in the local community,

yet states cannot tax this subject matter without the

consent of Congress. A national bank license is for no

stated term. A radio license is good, however, for only

three years and must be renewed. The personnel of

a national bank, except the directors, do not have to

be approved, yet a radio station is told by law how,

when, where, and for whom and how long it may

operate. Every employee operator must be licensed.

All equipment and location of studios must be ap-

proved. The extent of the sensitivity of the regulation

is the test of whether Congress pre-empted a subject

matter.
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The field of radio is a more sensitive form of com-

merce than National banks. Also, as stated in the

Western Livestock case, a tax on broadcasting would

make possible a tax on reception. Such a "possibility,"

even though the tax on reception does not exist, is

sufficient in law (under Carter v. Weekes, supra) to

render this tax invalid under the "multiple burden"

rule.

CONCLUSION

No suit was pending in the Territory between these

parties at the time this action was initiated. The de-

fense of comity did not apply.

All of the essential elements of jurisdiction were

present. The issues were plainly ones of law by virtue

of both parties filing Motions for Summary Judg-

ment. The ruling of the Supreme Court in National

Broadcasting v. U.S., 63 Sup. Ct. 997, 319 U.S. 190,

not only made the controversy one of law, but a jus-

ticiable case because of appellants' confusion over the

law in the light of prior decisions by high Federal

Courts' being in conflict with high State Courts' de-

cisions, calling for a Declaration of Rights under the

Federal Declaratory Statute.

Wherefore, under the equitable powers of this

court, the appellant prays that this court may treat

this matter now as a problem of first instance. A sim-

ple declaration of the law in this case—that the

Hawaiian tax law is good or bad constitutionally

—
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will be decisive of the entire controversy—nationally

and locally—for there is a great national interest in

this cause.

Respectfully submitted,

Kenneth Davis,

1405 Old National Bank Bldg.,

Spokane, Washington.

David Ingman,
410 Merchandise Mart Bldg.,

Honolulu, T.H.

Attorneys for Appellants.
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STATEMENT AS TO JURISDICTION
AND QUESTIONS INVOLVED

This is an appeal pursuant to 28 U.S.C. 1291 and 1294

from a judgment of the United States District Court for the

District of Hawaii (R. 159-160).

The appellants' complaint invoked 28 U.S.C. 1331, 1332,

and 1337. It attacked the validity of, and sought to enjoin

the appellee Tax Commissioner from enforcing, a territo-

rial tax law, Chapter 101 of the Revised Laws of Hawaii

1945, and asked for declaratory relief (R. 3-30) . The judg-

ment dismissed the action "without prejudice" (R. 159-

160) , "for the reasons stated in its [the Court's] oral ruling

dated January 24, 1951" (R. 160). Said oral ruling was

upon the ground that litigation as to the validity of a territo-



rial tax statute should be conducted in the territorial courts,

but if (contrary to the Court's conclusions) it should de-

velop that appellants could not obtain hearing on their

contentions in the territorial courts then they might return

to the federal court (R. 466-471)

.

Appellee submits that the court below rightly dismissed

the action under the Johnson Act (28 U.S.C. 1341) x and

the policy therein set forth; accordingly the judgment below

should be affirmed (Point I of Argument, infra) . How-
ever, looking at the case from the standpoint of appellants'

contention that the Johnson Act and the policy therein set

forth do not apply, appellee submits that this contention

leads only to the conclusion that the case should have been

held in the District Court awaiting the outcome of litigation

in the territorial courts (Point II of Argument, infra) . The
case is very far from having reached the point of decision

on the merits; in no event could it result in the summary
judgment which appellants (Br. 39-64) seek here. This as-

pect of the case is Point III of the Argument, infra.

It thus appears that if there was error in the court below

it consisted only in the proposition that the District Court

should have held the case instead of dismissing it without

prejudice. Under the "harmless error" rule this would not

be reversible error. The judgment below should be affirmed

as correct, or the appeal dismissed because nothing of sub-

stance is involved.

Alternatively, the Court might hold this case on its docket

pending final disposition of the similar litigation in the

territorial courts. 2 That litigation was instituted by these

appellants in the Circuit Court of the Territory, First Cir-

cuit. It has been tried and judgment has been rendered for

1 "§ 1341. Taxes by States. The district courts shall not enjoin,

suspend or restrain the assessment, levy or collection of any tax

under State law where a plain, speedy and efficient remedy may be
had in the courts of such State."

2 Georgia R.R. and Banking Co. v. Redwine, 339 U.S. 901, 342 U.S.

299, 863, p. 18, infra.



appellee. It is about to be appealed to the Supreme Court

by these appellants (Br. 12), and is appealable from the

Supreme Court to this Court. Decision thereon in this Court

would dispose of the present case as well.

STATEMENT OF THE CASE

Appellants are a co-partnership known as Island Broad-

casting Company, operating radio station KPOA in Hono-

lulu, Territory of Hawaii. On November 15, 1950 they

filed this action in the United States District Court (R.

3-30) . The complaint set forth that Congress had preempted

the subject matter of radio broadcasting to the exclusion

of state and territorial taxation (Br. 3) , and that appellants'

broadcasting was so essentially interstate commerce that it

could not be taxed (R. 14-20, 24) . Appellants moved for a

temporary injunction (R. 36) , and for summary judgment

(R. 113-131).

Appellee filed a motion to dismiss the complaint, attack-

ing it for failure to show grounds for equitable relief, for

failure to take the case out of the Johnson Act (28 U.S.C.

1341) and the policy therein set forth, and upon other

grounds (R. 36-40) . Appellee also filed Objections to the

Motion for Interlocutory Injunction (R. 40-52) , and a

Motion for Summary Judgment (R. 141-144)

.

Each party filed supporting affidavits and exhibits. Ap-

pellants' appear at R. 30-35, 114-131, 154-157 together with

a number of unprinted exhibits; appellee's appear at R. 52-

1 13, together with a number of unprinted exhibits. Appellee

attempted to narrow the factual disputes by a Request for

Admission of Facts (R. 144-146) , but after the Answer to

the request had been received (R. 148-154) little had been

accomplished toward that end.

The extent to which facts are undisputed, and the extent

to which disputed, will be set forth in the Argument in

this brief. The appellants' analysis is far apart from the

record, the case being treated by them as if only a Motion



to Dismiss had been filed without any other showing, and

as if all the pleadings were in and appellee had stood upon
that motion.

When the cause came on for hearing on the motions the

Court "laid aside the various motions of the parties and

raised on its own the question of whether or not it had

jurisdiction and if so, should it as a matter of judicial dis-

cretion exercise the same" (R. 159) . After hearing argu-

ment thereon, for which very considerable time was

allowed, the Court ruled:

That the Territory of Hawaii is so constituted under

the Hawaiian Organic Act that its tax litigation is

protected by the Johnson Act (28 U.S.C. 1341) and

the policy therein set forth (R. 468)

.

That the remedy of the taxpayers was to pay under

protest and sue for a refund in the territorial court,

this being an adequate statutory remedy and there

being adequate provision for interest (R. 469)

.

That under the statute penalties became part of

the tax and were recoverable if the tax was recover-

able (R. 469)

.

That if grounds for an equity application existed

the taxpayers could resort to the equity court of the

Territory, there being no statute prohibiting such

an equity suit (R. 470)

.

That the complaint would be dismissed but such dis-

missal would be without prejudice, in order that ap-

pellants might return to the federal court if, contrary

to the conclusions reached, the appellants could not

obtain hearing on their contentions in the courts of

the Territory (R. 471)

.

The above ruling was made January 24, 1951 and

Judgment Dismissing the Action Without Prejudice was

entered thereon February 5, 1951 (R. 159-160). A week

later appellants filed a "Motion to Set Aside, or to Modify,



Judgment Dismissing Action Without Prejudice" (R. 160-

163) ; this motion announced the intention ol appellants to

pursue a remedy in the territorial courts and asked that the

present case be retained meanwhile instead of being dis

missed, appellants' view being that if this were done an

appeal would not be necessary "until a complete answer is

obtained in the Territorial Courts as to whether Plaint ills

have or have not a remedy therein" (R. 101) . This motion

was denied on the ground that the matter ol retention ol

jurisdiction pending pursuit of a territorial remedy was

fully considered upon the original argument (R. 163-164) .

Appellants thereafter brought an action in the Circuit

Court of the Territory, First Circuit, employing the statu-

tory remedy of payment under protest followed by suit

for recovery.'5 After the action was at issue in the circuit

court on the appellants' complaint, the appellee's answer

and counterclaim, and the appellants' replication thereto,

appellants applied to the Circuit Court for a stay of the

proceedings they had instituted. This having been denied

and the case having been set for trial appellants applied

to the Supreme Court of Hawaii for a writ of prohibition

to forbid further proceedings in the Circuit Court. This

wrrit was denied in an opinion rendered November 26,

1951, 4 from which the above cited facts appear.

From here on, the facts as to the territorial litigation are

not of record, but it is conceded by appellants that the cause

has been tried and has been decided against them in the

Circuit Court (Br. 12) .

5 Appellants presently are appealing

from the decision of the Circuit Court of the Territory

to the Supreme Court of Hawaii (Br. 12) . When that case

reaches this Court the record will show that the complaint

3 Section 1575, Revised Laws of Hawaii 1945. Sec infra, p. II.

4 McCaw and Keating v. Willson C. Moore as Judge of (he Circuit

Court, Supreme Court" of Hawaii No. 2881, 39 Haw. 157.

5 Appellants having offered to produce the oral and written deci-

sion of the Circuit Court (Br. 13) appellee will refer to it in the

Argument, infra.
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in the territorial court is practically the same as the com-

plaint in the court below.

ARGUMENT
I

THE COURT BELOW RIGHTLY DISMISSED THE ACTION
UNDER THE JOHNSON ACT AND THE POLICY
THEREIN SET FORTH.

A. Scope of the Act; the policy involved. The Johnson

Act (28 U.S.C. 1341) provides that:

"§ 1341. Taxes by States. The district courts shall

not enjoin, suspend or restrain the assessment, levy

or collection of any tax under State law where a plain,

speedy and efficient remedy may be had in the courts

of such State."

This statute is derived from the Act of August 21, 1937. 6

It was founded on the already long established policy of

remitting taxpayers to their remedies in the state courts

where adequate. 7 Congress particularly desired to free, from

interference by federal courts, state procedures which

authorize litigation challenging a tax only after the tax

has been paid. 8 Under the statute and long established

policy on which it was based, it is true, whether the relief

sought is equitable or declaratory, that:

"* * #
it is the court's duty to withhold such relief

when, as in the present case, it appears that the state

legislature has provided that on payment of any chal-

6 50 Stat. 738, c. 726, amending the first paragraph of section 24

of the old Judicial Code, former 28 U.S.C. 41 (1) . The Act added
a sentence to provide that "no district court shall have jurisdiction"

of any suit to restrain state tax collection where an adequate state

court remedy exists "at law or in equity." The Reviser's Notes
show that section 1341 restates this sentence, the words "at law or

in equity" having been omitted as unnecessary.
7 Great Lakes Dredge & Dock Co. v. Huffman, 319 U.S. 293,

297-301, citing Matthews v. Rodgers, 284 U.S. 521, 525-6.
8 Great Lakes Dredge and Dock Co. v. Huffman, supra, citing

S. Rep. No. 1035, 75th Cong., 1st Sess.; H.R. Rep. No. 1503, 75th

Cong., 1st Sess.



lenged tax to the appropriate state officer, the taxpayer

may maintain a suit to recover it back.""

The Johnson Act and the policy there stated apply,

as well, when the taxpayers can be heard in a state court

for equitable relief. A decisive case is Whitmore v. Ormsbee,

329 U.S. 668, aff'g per curiam 64 F. Supp. 911. That was an

action to enjoin enforcement of the New Mexico privilege

tax upon radio stations, measured by the gross receipts from

radio broadcasting and similar to the tax involved here.

A three judge court held that radio broadcasting is in part

intrastate commerce and in part interstate commerce (the

court citing the FisJier's Blend case, 297 U.S. 650, which

appellants here interpret differently) , that the question

involved was whether the state tax imposed an undue bur

den upon the interstate commerce, that the Johnson Act

applied to this question as well as any other, that the ordi-

nary method of payment under protest was adequate, and

that if this method should be burdensome by reason of the

large amount of accumulated back taxes and penalties,

then equitable relief in the state court would be an adequate

remedy, and this notwithstanding a state statute forbidding

injunctive relief in tax cases which, however, the state

courts had held did not apply in extraordinary circum-

stances. Hawraii has no statute limiting injunctive relief

in tax cases.

When the Supreme Court of the United States affirmed

the Whitmore case per curiam, it was upon the authority

of Hillsborough v. Cromwell 10 upon which appellants rely,

and Matthews v. Rodgers, supra. 11

B. Applicability of the Johnson Act in Hawaii. The

Johnson Act and the policy there stated apply in Hawaii.

9 Great Lakes Dredge and Dock Co. v. Huffman, supra, 319 U.S.

at pp. 300-301 (a declaratory relief case) ; Toomer v. Witsell, 334

U.S. 385, 392 (injunctive relief case)

.

10 326 U.S. 620, 623.
11 284 U.S. 521, 525, note 7, supra.
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The courts of the Territory of Hawaii occupy a relatively

similar position to the federal courts as do state courts,

and this principle makes applicable the rules of law as to

the types of litigation to be left by federal courts to state

courts. 12 Such a rule is involved here.

It is not material whether the Johnson Act applies

by its terms, the word "state" being read to include terri-

tories as it sometimes is,
13 or whether it applies because

the Hawaiian Organic Act and the case law make applicable

the policy stated in the Johnson Act. 14 Whether or not the

statute literally applies it was the court's duty to adhere

to the long standing policy expressed in it.
15

C. Appellants did not meet the Johnson Act. The
complaint set forth that the time for appeal to territorial

courts had expired (R. 27, par. XXIV) ; that if the tax were

paid the defendant would not have sufficient means to

respond to a judgment for its recovery (R. 28, par. XXV)
;

that "the slightest financial burden" would affect appellants

and they had invested in the station in the belief that Con-

gress had preempted the field of radio communication (R.

8, par. V; R. 22-23, par. XIX) . These, and other contentions

since made, will be considered in the following paragraphs.

In none of them did the appellants meet the Johnson Act

or the policy there set forth.

1. The appellants' theory that, by letting their time

for appeal expire, they excused themselves from resorting

to territorial courts, in any event is met by the fact

that another remedy remained, that of payment under

i 2 Stainback v. Mo Hock Ke Lok Po, 336 U.S. 368, 383; Ackerman
v. I.L.W.U., 187 F. 2d 860, 868 (C.A. 9th), cert, denied 342 U.S.

859; Alesna v. Rice, 172 F. 2d 176, 178-9 (C.A. 9th), cert, denied

338 U.S. 814; Wilder S.S. Co. v. Hind, 108 Fed. 113, 115, 116 (C.A.

9th) , aff'd 183 U.S. 545.
13 Andres v. United States, 333 U.S. 740, 745; Waialua Co. v.

Christian, 305 U.S. 91, 109, 138.
14 Note 12, supra.
15 Great Lakes Co. v. Huffman, supra; United States v. City of

New York, 175 F. 2d 75 (C.A. 2d), cert, denied 338 U.S. 885.



protest followed by suit for recovery under the statute,

section 1575 of the Revised Laws of Hawaii 1945. Under
this latter statutory remedy the territorial litigation brought

by appellants has proceeded.

Moreover, Hillsborough v. Cromwell, 326 U.S. 620,

on which appellants rely (Br. 31) dots not hold that one-

can take himself out of the Johnson Act by ignoring his

state remedy; it holds that a state remedy is inadequate

which affords no reduction of a tax assessment in the event

of discriminatory taxation, permitting only thai the tax-

payer discriminated against obtain an increase in the taxes

of others. Reference by the court to the expiration of time

for appeal to the State Board of Tax Appeals" 1 was upon

consideration of the question whether the rule of Spector

Motor Co. v. McLaughlin" should be applied.

2. The allegation in the complaint that if the tax

were paid the defendant would not have sufficient means

to respond to a judgment for its recovery, overlooks that

the suit for recovery is not against the Tax Commissioner

personally but to the contrary is a statutory remedy that in

effect is a suit against the Territory of Hawaii. 18 This statu-

tory remedy has been employed in the Territory in many
instances to determine the applicability and validity of

territorial tax laws. 19

3. The allegation in the complaint that the imposition

of the tax was unexpected and any tax at all would be a

burden, is met by Whitmore v. Ormsbee, supra, which

holds that if there are extraordinary circumstances preclud-

1C 326 U.S. at p. 628; Br. 32. See p. 7, supra.

1T 323 U.S. 101, infra Point II.

is Wright v. Borthwick, 34 Haw. 245, 255; Great Northern In-

surance Co. v. Read, 322 U.S. 47; Ford Co. v. Department of

Treasury, 323 U.S. 459.

™Brodhead v. Borthwick, 174 F. 2d 21 (C.A. 9th) , aff'g 37 Haw.
314, cert, denied 338 U.S. 847; Pan American Aim-ays v. Godbold,
36 Haw. 170; Wright v. Bortliwick, supra. 34 Haw. 245; Bishop v.

Hill, 33 Haw. 371; New York Life Ins. Co. v. Hapai. 21 Haw. 424.



10

ing resort to the ordinary method of payment under protest,

then resort should be had to the state equity court, the

Johnson Act having the effect of remitting the taxpayer

there. Moreover, this allegation falls short of an allegation

of inability to pay. Instead, the complaint alleges refusal

to pay (R. 28, Par. XXV) . Furthermore, appellee showed

by the affidavit of the deputy tax commissioner and the

books of the company (these exhibits being incorporated

by reference in the Objections to Interlocutory Injunction

[R. 51] and Motion for Summary Judgment [R. 143])

that the imposition of the tax was not unexpected or beyond

the financial ability of the company. The tax was returned

and paid for the first fourteen months of the station's exist-

ence (R. 53) . The claim that broadcasting income could

not be taxed first was presented in the report of income for

December, 1947 (R. 54) . On July 20, 1948, the Tax Com-
missioner sent the taxpayer a preliminary notice of assess-

ment (R. 56) and at that time the taxpayer set up a reserve

for the tax (R. 102) which has continued to be maintained

(R. 100-102) . Over and above the sums required to main-

tain this reserve for the tax, the taxpayer earned profits (R.

93-99) which in 1950 were coming in at the rate of $8000

per month (R. 98-99) . The working-capital position (ratio

of current assets to current liabilities inclusive of the con-

tested tax) was better than 3 to 1 (R. 107-108)

.

There was no offer to meet the foregoing facts. While

appellants in oral argument offered to show (R. 383-384)

why they drew so heavily on their partnership earnings just

before they commenced this suit (R. Ill) and after the

tax was demanded (R. 59-60) , irrespective of the reason

for this the financial condition of the company, even after

these drawings, was as already stated.

4. In oral argument appellants made the further con-

tention, not contained in the complaint, 20 that if they

20 Citations in the brief of what "was alleged" in this regard

(Br. 9, 30) are citations to the record of oral argument.



II

paid under protest and were successful in sustaining thcil

contentions as to the invalidity of the tax, they would not

be refunded that portion of (heir payment consisting in

the penalties and interest by which the tax had increased

during the period of non-payment preceding resort to the

remedy of payment under protest. Appellants' briel relies

on this argument (Br. 5, 9-10, 30-31, 34-35) . It is based on

statutory provisions not here involved; in any event ii is

erroneous.

Unquoted by appellants is the statute providing for

payments under protest, the statute under which the paral-

lel territorial litigation actually has proceeded, section 1575

of the Revised Laws of Hawaii 1945, which provides in

pertinent part as follows:

"Sec. 1575. Payment to Territory under protest.

Moneys representing a claim in favor of the Territory

may be paid to a public accountant of the Territory

under protest in writing signed by the person making
such payment, or by his agent, setting forth the

grounds of such protest, in which event the public ac-

countant to whom such payment is made shall hold the

money so paid for a period of thirty days from the date

of payment.
Action to recover the money so paid, or proceedings

to adjust the claim may be commenced by the paver

or claimant against the public accountant to whom
the payment was made, in a court of competent juris-

diction, within such period of thirty days, and in de-

fault of bringing such suit or proceedings within such

period, the money so paid shall be by such accountant

deposited in the treasury of the Territory, and the

same shall thereupon become a government realization.

The action is to recover "money so paid", "represent-

ing a claim in favor of the Territory". The action could

be brought in protest of claims for rent of public lands,

tariffs of the Board of Harbor Commissioners, taxes, penal-

ties, or any other protested claim.
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Appellants' argument (Br. 10) seeks to overlay on

section 1575 certain administrative tax appeal provisions

that are not involved and on which appellants place a forced

misconstruction. There are short answers to the argument.

First, if any territorial officer so misconstrued the tax appeal

provisions that misconstruction could be protested under

section 1575, such being the purpose of the section. Second,

the argument assumes, in flat disregard of the pertinent

statutory provision21 that the word "tax" does not include

penalties and interest added to the tax and becoming "a part

of such tax", as the statute quoted in note 21 provides. Of
course the rule is that words used in a statute mean what

the statute says they mean.22 Contrary to appellants' impli-

cation that the court and appellee dodged the issue (Br. 10)

,

this obvious answer was made by appellee in argument

(R. 272) and the court so ruled, saying:

" ## *the particular law under which taxes claimed to

be due makes any penalty that is assessable a part of

the tax, and if the tax is recoverable, why, the part

goes with it, for the whole consists of all of its parts."

(R. 469)

.

Of course if the tax is valid and not refundable the

penalties are not refundable either. The rule in Hawaii is

the usual rule which this Court has followed,23
i.e. where the

tax law provides for penalties and interest, one who contests

21 "Sec. 5463. Penalty for delinquency. A penalty of ten per

centum shall be added to and become a part of any tax or portion

thereof becoming delinquent, and in addition thereto said tax as

so increased shall bear interest at the rate of two-thirds of one
per centum for each month or fraction thereof from the expiration

of fifteen days from the date of delinquency until paid, which
interest shall be added to and become a part of such tax."

22 Fox v. Standard Oil Co., 294 U.S. 87, 95, stating the general

rule; State of California v. Hisey, 84 F. 2d 802, 805 (C.A. 9th)

stating the rule that penalties and interest are a part of a tax when
and to the extent that the tax statute so provides.

23 Washington Water Power Co. v. Kootenai County, 270 Fed. 369,

as modified 273 Fed. 524 (C.A. 9th) , following Spencer v. Babylon
R. Co., 250 Fed. 24 (C.A. 2nd) and other cited cases; State of Califor-

nia v. Hisey, supra, 84 F. 2d 802, 805 (C.A. 9th)

.



a tax is liable to penalties and interest upon the amount
unpaid if found to be legally due. Under this rule the tax-

payer, in whatever tribunal he litigates the validity oi the

taxes, does so in peril of the penalties and interest accrued

for non-payment.
'2i

The tax law here involved attaches no penalties 01

interest to taxes on duly reported income claimed to be

exempt until after at least thirty days preliminary notice

of proposed assessment followed by actual assessment and

the lapse of twenty-one days thereafter.-'' At that time there

expires the opportunity for an administrative appeal-" to a

Board of Review or the Tax Appeal Court (whence an ap-

peal lies to the Supreme Court of Hawaii) and the tax

becomes delinquent and carries a lump sum penalty plus a

monthly addition after fifteen further days.- 7 Where the tax

is assailed as invalid or inapplicable the remedy of payment

under protest still remains under section 1575 of the Re-

vised Laws of Hawaii 1945, supra.

The regular assessment procedure was followed (R. 56-

57, 59-61) . Appellants let the taxes go delinquent and

the time for appeal expired. Then suit was commenced in

the court below, followed by the suit in the Circuit Court

of the Territory brought by appellants under section 1575.

Section 5535, Revised Laws of Hawaii 1945, quoted

in part on page 9 of appellants' brief, is the administrative

appeal provision of the net income tax law, not the tax law

involved. The only bearing of section 5535 is that in section

5473, the administrative appeal provision of the tax law

24 Spencer v. Babylon R. Co., supra.

25 Section 5467, Revised Laws of Hawaii 1945, as amended by
Act 253, Session Laws of Hawaii 1945 and Act 111 Session Laws of

Hawaii 1947.

26 Section 5473, Revised Laws ot Hawaii 1945, as amended by
Act 92, Session Laws of Hawaii 1945; and Chapter 95, Revised Laws
of Hawaii 1945.

27 Section 5463, quoted in note 21.
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here involved,28 the details as to time, method of appeal

and procedure are supplied by reference both to section

5535 and to Chapter 95, Revised Laws of Hawaii 1945,

an administrative appeal chapter of general application in

tax matters.

Section 5535 of the net income tax law, on which appel-

lants rely, is quoted in full in the note. 29 The last sentence

of the last paragraph commences with the words:

28 "Sec. 5413. Appeal; correction of assessment. If any person

having made the return and paid the tax for any month or any year

as provided by this chapter feels aggrieved by the assessment so

made upon him by the tax commissioner, he may appeal from said

assessment in the manner and within the time and in all other

respects as provided in section 5535. The hearing and disposition

of such appeal, including the distribution of costs and of taxes paid
pending the appeal, shall be as provided in chapter 95."

29 "Sec. 5535. Appeal. Unless otherwise barred by the provisions

of this chapter from so doing, any taxpayer who has made an income
tax return as aforesaid, or against whom has been made an addi-

tional assessment under section 5530, paragraph (2) , or an assess-

ment under section 5528, may appeal from the assessment within
the time hereinafter set forth, either to the divisional board of

review or to the tax appeal court, in the manner and with the costs

provided by chapter 95, except as otherwise in this chapter provided.

If the appeal is first made to the board, the appeal shall either

be heard by the board or be transferred to the tax appeal court

for hearing at the election of the taxpayer, and if heard by the

board an appeal shall lie from the decision thereof to the tax appeal
court and to the supreme court in the manner and with the costs

provided by chapter 95. The supreme court shall prescribe forms
to be used in such appeals which shall be as nearly identical as

practicable with the forms prescribed or permitted by law in the

case of property tax appeals; provided, that such forms shall show
the amount of taxes upon the basis of the taxpayer's computation
of taxable income, the amount of taxes upon the basis of the

assessor's computation, the amount of taxes upon the basis of the

decisions of the board of review and tax appeal court, if any, and
the amount of taxes in dispute. If or when the appeal is filed with
or transferred to the tax appeal court, the court shall proceed to

hear and determine the appeal, subject to appeal to the supreme
court as is provided in chapter 95.

Any taxpayer appealing from any assessment of income taxes

shall lodge with the assessor or assistant assessor a notice of the

appeal in writing, stating the ground of his objection to the addi-

tional assessment or any part thereof, which notice of appeal shall

be filed at any time within twenty days subsequent to the date



15

"No taxpayer shall be exempt from delinquent penalties

by reason of having made an appeal on his assessment,*•••"

These words have to do with net income tax appeals; the tax

law here concerned is bottomed on the premise that the tax

will be paid (and under Chapter 95 held iti a special de-

posit) before taking of the appeal,80 hence envisages no

delay in payment by reason of the making ol an appeal.

The net income tax law, however, does not require that

the tax be paid as a condition of the appeal, hence in the

above quoted words it sounds a warning that the usual rule"

will be invoked, i.e. the decision to litigate will not excuse

the litigant from penalties and interest if he proves to be

wrong. The net income tax provision then continues with

the assurance (also contained in Chapter 95) that the tax-

payer's payment will be held in special deposit awaiting the

final determination of the appeal. In describing the payment

as "the tax paid", the legislature included penalties and

interest added to the tax and becoming a part of it.
32 The

"tax paid", i.e. as originally assessed, or as increased by

penalties and interest, will be repaid whenever it is deter-

mined that it was upon non-taxable valuation or income, as

the case may be. That is what Section 5535, and Section

5219 of Chapter 95 (Br. 9) ,
provide.

5. In their brief in this Court appellants for the first

time contend that the Territory "agreed to this suit in

the Federal Court", and is not in a position to contest its

being heard there (Br. 4-9) . This is not correct. Appel-

lants' brief quotes portions of the oral argument. In other

when the notice was mailed properly addressed to the taxpayer at

his last known residence or place of business. No taxpayer shall be

exempt from delinquent penalties by reason of having made an
appeal on his assessment, but the tax paid, covered by an appeal

duly taken, shall be held in a special deposit and distributed as

provided in section 5219, for which purpose the word 'valuation'

shall be deemed to refer to the amount of income."
30 Note 28, supra.

31 Notes 23-24, supra.

*- Note 22, supra.
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portions of the argument appellants' counsel admitted that

the Territory always had disagreed with appellants' position

that the federal suit was the proper remedy and had made
no agreement to waive the point (R. 226, 264-266, 290-293,

330) . The following quotations from the argument make
the point clear:

" # # * *

The Court: It was last summer that you said that

the [52] Territory demanded that it be paid, is that it?

Mr. Davis: Yes, sir, that was the time, last summer.
So I wrote to the Attorney General and got 60 days in

which to prepare this case, and they very graciously

gave it to me. And I told Miss Lewis at the time, and
I told the Attorney General, that if anything occurred

by virtue of their graciousness to me, that I would be

very glad to waive it myself. So it was in November
that I filed the suit and it has been brought up to the

moment.

(R. 226; italics added.)

"jf TT Tp -S"

Miss Lewis: Certainly it was my understanding, part

of our understanding, that pending the application

for a temporary injunction we weren't going to sue. In

other words, Mr. Davis was given this opportunity to

pursue what he thinks is the proper remedy, and which
we have stated from the beginning we considered not

the proper remedy.

The Court: So that the problem I alluded to is in

general covered by agreement of Counsel?

Miss Lewis: The problem you alluded to is, why we
haven't sued, and that is the reason.

The Court: All right.

Mr. Davis: Since I came into the case it was August,

I think, wasn't it?

Miss Lewis: Well, . . .

Mr. Davis: Everything we agreed to that you said

about yourself is true, since August.
JUt Jt. jUf Jfc 1

1

(R. 265-266; italics added.)
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In any event, the Court could not be precluded from

disposing oi
: the case under the Johnson Act policy, because

it was the Court's duty to do so.

6. Appellants now contend that appellee agreed with

appellants that in the suit in the territorial court "a gen-

eral denial would be interposed by appellee and t he-

issues simplified as to the Constitutional questions" (Br.

11-12). Appellee categorically denies this; the Territory

was free to plead as best suited its case. The matter is

outside the record and in any event immaterial.

7. Appellants (Br. 12- IS) assail the local practice in

the matter of the form of decision. Again this is outside

the record. The attorney who wrote appellants' brief is not

a member of the Hawaii bar and is not in a position to

inform this Court as to the local practice. When the record

from the territorial court reaches this Court it will show

that:

On January 11, 1952, after the taking of evidence had

been concluded, appellee served and presented to the

Court "Proposed Findings and Conclusions". On January

14, 1952 the case was argued. On January 15, 1952 the

Court rendered its oral decision in favor of appellee, and

inter alia approved the proposed findings. On January 28,

1952, after opposing counsel had had for a week the draft

of written decision prepared by appellee's counsel, it was

submitted to the judge, who made some changes in it. 1 he-

written decision specifically stated that the "oral decision,

as reflected in the official reporter's notes, is incorporated

herein by reference". At the hearing on the form of decision,

which was held on January 28, 1952, appellants' counsel

made no objections to the form, simply taking the usual

exception.

On January 31, 1952, prior to the entry of judgment,

appellants filed a motion to strike the decision, for the first

time assailing the local practice. This motion did not set

forth any lack of opportunity to be heard. It did not point
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out wherein the decision contained anything to which

appellee was not entitled upon the record, stating in general

terms that the decision "is not founded upon the law or

any evidence in the record and does not conform to the

oral decision of this Court". Detailed exceptions to the

decision were filed on the same day, and were duly reviewed

by the Court. All of appellants' rights were protected.

8. Concluding this point, appellee calls attention to the

case of Georgia R. R. and Banking Co. v. Redwine, supra. 33

There, on a mere suggestion by the Attorney General of

Georgia that there was an adequate state court remedy, a

case that had made its way up to the Supreme Court was

"ordered continued for such period as will enable appellant

with all convenient speed to assert such remedies". It was

not until the state court remedies had been tried and had

been proved inadequate that the case was finally heard in

the Supreme Court; it then was remanded to the District

Court for determination of the merits. This case demon-

strates the strength of the Johnson Act policy.

II

IF THE JOHNSON ACT AND THE POLICY THEREIN SET
FORTH WERE INAPPLICABLE, THE DISTRICT
COURT NEVERTHELESS WOULD HAVE HAD TO
HOLD THE CASE AWAITING THE OUTCOME OF TER-
RITORIAL LITIGATION AND APPELLANTS HAVE
NOT BEEN PREJUDICED.

Under the rule of Spector Motor Co. v. McLaughlin, 323

U.S. 101, 104, 105-106, if the Johnson Act and the policy

therein set forth did not apply nevertheless this case would

have had to be held in the District Court awaiting the

outcome of territorial litigation. This was true because the

scope and application of the tax law in respect of radio

broadcasting had not been determined by the territorial

courts. (See R. 301-302, 379-382.) The rule that state

:« 339 U.S. 901, 342 U.S. 299, 863, cited in note 2, supra.
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courts must construe state statutes before constitutional

issues are reached, applies in the Territory of Hawaii.'14

The Circuit Court of the Territory held that "the territo-

rial tax law has been and is properly interpreted and applied

by the Tax Commissioner and the law and assessments made
thereunder are valid". That case now goes to the Supreme
Court of Hawaii whence it is appealable to this Court and

will be in a form to permit of decision on the points of

constitutional law.

One has only to consider the fate of the Spector Motor Co.

case, in which eight and a half years elapsed between the

first decision,85 and final disposition,' to understand the

Territory's insistence that the present matter be decided

on the record from the territorial court.

In the court below appellants conceded that there would

be no reversible error in the denial of an injunction, and

that what they really were seeking was declaratory relief

(R. 374) ,

37 They further conceded (R. 160-163) that they

would not be harmed if the case were held by the District

Court awaiting the outcome of territorial litigation, which

would be the Spector Motor Co. rule applicable if the

Johnson Act policy were not. It does not appear wherein

they have been harmed because instead of holding the case,

the District Court dismissed it without prejudice. 38

34 Stainback v. Mo Hock Ke Lok Po, supra, 336 U.S. 368, 383.

35 47 F. Supp. 671.

36 340 U.S. 602.

37 As to the case below being insufficient to support an injunction

see the complaint (R. 28, par. XXV) , which falls short of showing
threats to seize property and harass the appellants with a multi-

plicity of suits. Boise Artesian Water Co. v. Boise City, 213 U.S.

276, 282, 286; Henrietta Mills v. Rutherford Co., 281 U.S. 121, 123-4;

Rieder v. Rogan, 12 F. Supp. 307, 318 (D.C.S.D. Cal.) . The mere
prospect of an action in the state court is not a ground for federal

injunctive relief, though the subject matter is the same, where both
are in personam. Kline v. Burke Construction Co., 260 U.S. 226,

230; Mandeville v. Canterbury, 318 U. S. 47, 49.

38 "Rule 61. Harmless Error. No error in either the admission
or the exclusion of evidence and no error or defect in any ruling
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III

THIS APPEAL CANNOT RESOLVE THE MERITS; IN NO
EVENT COULD IT RESULT IN THE SUMMARY JUDG-
MENT WHICH APPELLANTS SEEK.

A. This appeal cannot resolve the merits of the litiga-

tion. The case below was "dismissed without prejudice"

on the threshold. That this Court should proceed to the

merits is inconceivable. 39 As an aid to the Court in apprais-

ing the situation, appellee submits his analysis of the points

of law and fact involved:

B. Radio broadcasting consists in both intrastate and

interstate commerce, hence there is an area for state taxa-

tion. This proposition was foreshadowed in the case of

Fisher's Blend Station v. State Tax Commission, 297 U.S.

654, 656, 1936, and confirmed when, in Vinsonhaler v.

Beard, 338 U.S. 863, 1949, rehearing denied 338 U.S. 896,

the Supreme Court dismissed for want of a substantial fed-

eral question, the appeal taken as a matter of statutory right

from the state court decision in Beard v. Vinsonhaler, 215

Ark. 389, 221 S.W. 2d 3. This now will be developed at

more length.

Fisher's Blend Station v. State Tax Commission, supra,

arose in a Washington State court, whence it reached the

Supreme Court of Washington in 1935, 40 and the Supreme

Court of the United States in 1936. 41 The case involved two

radio stations, one a "Clear Channel" station, and the other

or order or in anything done or omitted by the court or by any of

the parties is ground for granting a new trial or for setting aside

a verdict or for vacating, modifying or otherwise disturbing a

judgment or order, unless refusal to take such action appears to

the court inconsistent with substantial justice. The court at every

stage of the proceeding must disregard any error or defect in the

proceeding which does not affect the substantial rights of the

parties."

39 McDonald v. Smalley, 1 Peters 620, 7 L. ed. 287; Bradstreet v.

Potter, 16 Peters 317, 10 L. ed. 315.

4 <> 182 Wash. 163, 45 P. ed. 942.

41 297 U.S. 650.
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a "Regional" station. The case went upon stipulated facta
43

among them:

"That a Clear Channel station is assigned a radio

frequency by the Federal Radio Commission which
***is designed and calculated for the effective trans-

mission of radio broadcasting over the entire area of

the United States***; that a Regional station is as-

signed a radio frequency band by the Federal Radio
Commission for the effective transmission of radio

broadcasting over the zone in which it is located and,

therefore, is designed and calculated for the effective

transmission of radio broadcasting over the entire area

of the zone in which it is located***' ,i:i

That** Stations KOMO and KJR have been and
now are engaged in broadcasting commercially in said

manner***; that said broadcasting has covered said

designated areas***, and that such broadcasting has

been continuous and effective and*** has furnished

an effective and valuable medium of advertising***

***that the gross income from the business* ** arises

out of payments made by the National Broadcasting

Company, Inc. for the broadcasting of said National

and Pacific Coast programs, in the manner hereinabove
described, and payments made by commercial adver-

tisers, for programs originating at Stations KOMO and

KJR and other stations situate in other states, such as

KGW in Portland, Oregon, connected by wire with
Stations KOMO or KJR, who desire to reach the listen-

ing public in the areas and territories hereinabove
described."

(italics added.)

The Supreme Court of the United States, after reciting

the substance of the foregoing facts which, as the Court

noted, were stipulated, held (1) that radio transmission

"in all essentials" is like transmission by telegraph or tele-

42 297 U.S. at p. 651. Quotations that follow are from the record

in the case, No. 628, Supreme Court of the United States, October
Term, 1935.

43 Under the regulations then in effect the United States was
divided into five zones.
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phone; 44
(2) that the business of the company was the

transmission of advertising programs from its stations in

Washington to listeners in other states;
45

(3) that the com-

pany's "entire income consists of payments to it by other

broadcasting companies or by advertisers* **" and "the

customers desire the broadcasts to reach the listening public

in the areas which appellant serves***"; 46
(4) that "by its

very nature broadcasting transcends state lines and is na-

tional in its scope and importance"; 47
(5) that the taxed

income was derived from "appellant's entire operations,

which include interstate commerce", and "as it does not

appear that any of the taxed income is allocable to intra-

state commerce, the tax as a whole must fail."
48

It is impor-

tant to note that the stipulated facts did not show any income

from intrastate communications. Both of the stations offered

commercial service over wide areas and all the advertisers

desired to reach this widespread listening public.

The portion of the opinion numbered (4) in the fore-

going paragraph is the portion on which appellants rely

(Br. 55) . But that was stated in connection with the argu-

ment, made by the State of Washington and erroneously

upheld in the state supreme court, that the stations were

merely furnishing local facilities and were unlike telegraph

and telephone companies because they owned no facilities

at point of reception. That argument has been set at rest.

In disposing of it the Court held that radio broadcasting

was interstate commerce, not that it was exclusively such.

State supreme courts in New Mexico49 and Arkansas 50

have held that the radio broadcasting business is intrastate

44 297 U.S. at p. 654.
45 297 U.S. at p. 654.
4(* 297 U.S. at p. 652.
47 297 U.S. at p. 655.
48 297 U.S. at p. 656.
49 Albuquerque Broadcasting Co. v. Bureau of Revenue, 51 N.M.

332 and 54 N.M. 133, 184 P. 2d 416 and 215 P. 2d 819.

50 Beard v. Vinsonhaler, supra, 215 Ark. 389, 221 S.W. 2d 3, appeal
dismissed for want of a substantial federal question, 338 U.S. 863,

rehearing denied 338 U.S. 896.
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as well as interstate. Appellants concede that these cases so

hold (Br. 29, 49, (>()) . The New Mexico tax was on business

done within the state, including the business of radio broad

casting, measured by the gross receipts. The Arkansas tax

was a flat license fee upon "the business ol intrastate radio

broadcasting". The New Mexico state court case did not

go to the Supreme Court of the United States. The Arkansas

case was appealed as a matter of statutory right,81 not by

petition for certiorari as appellants persist in representing

(Br. 49) . The appeal was dismissed for want of a sub-

stantial federal question 52 on the authority of Crutcher v.

Kentucky, 141 U.S. 47;
5:t rehearing was denied 54 despite a

petition for rehearing that warned that citation of the

Crutcher case would give the dismissal of the appeal great

significance."'
5 Appellee regards the action of the Supreme

Court in this case as a definite holding5 ' 1 that, in the field of

radio broadcasting, there is an area for state taxation.

51 28 U.S.C. 1257 (2)

.

52 338 U.S. 863, 1949.
53 The Court did not say to what part of the Crutcher case it

referred but it is worthy of note that in the Crutcher case it had
said: "But taxes or license fees in good faith imposed exclusively

on express business carried on wholly within the state would be

open to no such objection." (141 U.S. at p. 59)

.

m 338 U.S. 896.
55 Pp. 5-6 of Petition for Rehearing in No. 342, Supreme Court

of the United States, October Term, 1949.
56 Undoubtedly the dismissal by the Supreme Court of a statutory

appeal for want of a substantial federal question is a decision

having weight as precedent. For example, in Nesbitt v. Gill, 332

U.S. 749, the Court affirmed the decision below on the authority

of Bacon & Sons v. Martin, 305 U.S. 380, which was a dismissal for

want of a substantial federal question, and in Breard v. Alexandria.

341 U.S. 622, 637, note 24, the court cited, in support of its decision

that the Commerce clause did not invalidate the ordinance there

involved, the case of Giragi v. Moore, 301 U.S. 670, 81 L. ed. 1334,

which was a dismissal for want of a substantial federal question.

The reason why a dismissal of a statutory appeal for want of a

substantial federal question has weight as precedent is that such an

appeal (unlike certiorari) is a matter of right and dismissal con

stitutes a holding that the Supreme Court lacks jurisdiction. Zucht
v. King, 260 U.S. 174, 176. See also Rule 12 of the Rules of the

Supreme Court of the United States as amended in 1936.
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Previously, in the Whitmore case, supra57 a three judge

federal court citing the Fisher's Blend case had recognized

that radio broadcasting is "essentially in part intrastate

commerce and in part interstate commerce". The three

judge federal court in KVL v. State Tax Commission, 12

F. Supp. 497 (D.C.W.D. Wash.) on which appellants rely

(Br. 46-49) , likewise proceeded on the premise that both

intrastate and interstate business are involved, deciding the

case on the non-separability doctrine 58 which was repudiated

a few months later in so far as taxes measured by gross

receipts are concerned. 59 The Hawaii tax is measured by

gross receipts.

The other federal cases cited by appellants involve mat-

ters of regulation, not taxation; 60 those that are tax cases

involve flat license fees imposed indiscriminately on inter-

state and intrastate commerce and invalid for that reason. 61

C. The Hawaii tax is, and may be, imposed upon the

receipts from intrastate communication. The Hawaii tax62

57 Point I, p. 7, supra.
58 12 F. Supp. at p. 501.
59 Pacific Telephone and Telegraph Co. v. Tax Commission, 297

U.S. 403, 414-417, discussed infra, part G of this point.
60 That regulatory cases are not in point is developed in part E,

infra.
61 So held in Pacific Telephone and Telegraph Co. v. Tax Com-

mission, discussed infra, part G of this point. Such flat license

fee cases are Whitehurst v. Grimes, 21 F. 2d 787 (D.C.E.D.
Ky.) , Station WBT v. Poulnot, 46 F. 2d 671 (D.C.E.D. S.C.) , and
Tampa Times v. Burnett, 45 F. Supp. 166 (D.C.S.D. Fla.) , all cited

Br. 46. A somewhat similar state case is City of Atlanta v. Atlanta
Journal Co., 186 Ga. 734, 198 S.E. 788, to which the Arkansas case

cited in note 50 is contra.
62 "Sec. 5455. Imposition of tax. There is hereby levied and shall

be assessed and collected annually privilege taxes against the persons
on account of their business and other activities in this Territory
measured by the application of rates against values, gross proceeds
of sales or gross income, as the case may be, as follows:

###

D. Tax upon theaters, amusements, radio broadcasting stations,

etc. Upon every person engaging or continuing within this Terri-
tory in the business of operating a theater, opera house, moving
picture show, vaudeville, amusement park, dance hall, skating rink,

radio broadcasting station or any other place at which amusements
are offered to the public, the tax shall be equal to two and one-half
per cent of the gross income of the business."
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is upon the business of radio broadcast ing within the 1 erri-

tory, that is, from stations in the Territory to audiences in

the Territory, measured by the gross receipts horn intra-

state communication between {joints within the Ten nory.'"

In both transportation and communication cases04 it re-

peatedly has been held that a state may tax the receipts

from intrastate transportation or communication, between

points within the state, even though the company also is

engaged in interstate transportation or communication,

between points in the state and points outside the state.

Joseph v. Carter and Weekes Co., 330 U.S. 422 (Br. 57)

merely held, as is made clear in Canton R. Co. v. Rogan,

340 U.S. 511, 515, that cargo destined to an out-of-state

point begins its interstate journey at the water's edge.

Western Livestock Co. v. Bureau of Revenue, 303 U.S. 250,

259-260 (Br. 29, 30, 56) held that the interstate circulation

of a magazine to an out-of-state reading public was not akin

to interstate communication. At the same time it reiterated

that the radio broadcasting business is comparable to the

telegraph and telephone business. The quotation from the

case, oft repeated by appellants (Br. 29, 56, 63) that "if

broadcasting could be taxed, so also could reception", has

no bearing where, as in the present case, the tax is confined

to receipts from intrastate communication; the quotation

merely explains why receipts from interstate communica-

tion may not be taxed.

Spector Motor Co. v. O'Connor, 340 U.S. 602 (Br. 59)

involved a company engaged exclusively in interstate truck-

ing. The court expressly held that the company did no intra-

state trucking;" 5 appellants' statement to the contrary

63 Pacific Express Co. v. Seibert, 142 U.S. 339.

64 Pacific Tel. and Tel. Co. v. Tax Commission, supra, 297 U.S.

403 (railroads, telegraph and telephone company) ; Ratterman v.

Western Union, 127 U.S. 411; Western Union Telegraph Co. v.

Alabama State Board, 132 U.S. 472.

65 340 U.S. at pp. 607-608.
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ignores the determinative point, namely, that the company

was paid for delivering freight to points in other states and

did no other business. The significant part of this case is

the court's statement that:

"***where a taxpayer is engaged both in intrastate

and interstate commerce, a state may tax the privilege

of carrying on intrastate business and, within reason-

able limits, [citing cases] may compute the amount of

the charge by applying the tax rate to a fair proportion

of the taxpayer's business done within the state, in-

cluding both interstate and intrastate. Interstate Pipe
Line Co. v. Stone, supra; International Harvester Co. v.

Evatt, 329 U.S. 416; Atlantic Lumber Co. v. Comm'r of
Corporations and Taxation, 298 U.S. 553****"

(340 U.S. at pp. 609-610.)

Particularly significant is the citation in this connection

of the Interstate Pipe Line Co. case,
66 which upheld a state

tax on the receipts derived from transportation of oil from

the oil field to the interstate loading point (the state conced-

ing that it could not tax the further receipts from the

loading of the oil for shipment to the out-of-state points

designated by the oil companies)

.

D. Appellants' station does not occupy the position that

the two stations involved in the Fisher's Blend case were

stipulated to have. Appellants ask the Court to rule "as a

matter of law" (Br. 48) that the business of its Honolulu

radio station today is the same as that which the two radio

stations in the State of Washington were stipulated to have

in 1935. An ample record in the territorial court demon-

strates the opposite. The record presently before this Court

is sufficient to dispose of the contention that "as a matter

of law" appellants are in the position they seek to occupy.

The record here is as follows:

66 Interstate Pipe Line Co. v. Stone, 337 U.S. 662.
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Appellants alleged (R. 17, par. XIII) that their "broad-

casting is predicated upon a service area extending into

various parts of the United States, foreign countries, and

on the high seas adjacent to the Territory of Hawaii***"

In the exhibits incorporated in appellee's Objections and

appellee's Motion for Summary Judgment, appellee demon-

strated that appellants' theory as to their service area could

not be accepted in any pretrial proceeding and that they

could not possibly, as a matter of law, occupy the position

the two Washington stations were stipulated to have in

the 1935 case. Appellee:

Produced the F.C.C. Regulations and Standards

of Good Engineering Practice showing that a regional

station, 07 instead of being designed for effective trans-

mission over an entire zone, as in 1935,"8 under the

present F.C.C. regulations "is designed to render

service primarily to a metropolitan district and the

rural area contiguous thereto". (R. 44-45; 47 C.F.R.

Sec. 3.22[c].)

Showed by the F.C.C. Standards of Good Engineer-

ing Practice that a Class III-A station
09

is "normally

protected to the 2500 uv/m groundwave contour night-

time and the 500 uv/m groundwave contour daytime"

(R. 44-45; 47 C.F.R., 1949 edition, p. 120), and pro-

duced the map filed by appellants with their applica-

cation for a F.C.C. license, showing these protected

contours (R. 86) which do not even include the whole

of the Territory of Hawaii.

Produced F.C.C. computations showing that, ac-

cording to the F.C.C. standards and graphs, a station

such as appellants' is not expected to render satis-

67 Appellants' station is on a regional channel (R. 149)

.

68 Compare the stipulated facts in the Fisher's Blend case, supra,

p. 21.

69 Appellants' station is a Class III-A station (R. 149)

.
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factory service at the distances claimed by appellants

(R. 45-47, 84-85, 89-90. Compare R. 120, 122, 124-

126, 216-217).

Showed the number of stations assigned to the same

frequency as appellants' station (R. 90-91)

.

Appellee, in moving for summary judgment (R. 141-

143) , did so under the Johnson Act. Appellee also was of

the view (R. 49-50, 142) that by reason of the characteris-

tics of the groundwave and skywave, the daylight programs

were indisputably local; that therefore whatever the factual

dispute as to the characteristics of distant reception, in any

event it was a factual dispute as to the nighttime programs

only; that furthermore some programs are of purely local

interest; that appellants must fail since they could not

sustain their claim of total tax immunity, and had never

substantiated a claim to partial tax immunity. 70 But as

previously noted the attempt to narrow the factual issues

by pretrial procedure was not successful (R. 144-154) . A
trial has proved to be necessary and it has been had in the

territorial court.

The findings in the territorial court demonstrate the

impossibility of a court ruling, as a matter of law, that

the station here involved is the same as the two Washington

stations were stipulated to be in the 1935 case. This station

was found to be just the opposite. The findings read in

part: 71

"1. In so far as places outside the Territory of

Hawaii are concerned, KPOA's broadcasts on its stand-

ard band do not afford effective or satisfactory service

70 See R. 57, 66, 68-70. Department of Treasury v. Ingram-
Richardson Mfg. Co., 313 U.S. 252, 255-256. See also Gorham Mfg.
Co. v. Tax Commissioner, 266 U.S. 265, 269-270.

71 The quoted excerpt is from the findings requested at the con-

clusion of the trial, prior to argument, and approved by the Circuit

Court when it rendered its oral decision.
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that measures up to the standards for commercial (over-

age.

2. Time buyers do not buy time on KPOA as a

medium of communication to an out-of-the Territory
audience.

3. Where a KPOA broadcast is directed to an out

of -the Territory audience a shortwave relay is used, as

in the case of the program Hawaii Calls'.

4. The tax has not been assessed on any receipts

from broadcasts carried out of the Territory by short-

wave relay or brought into the Territory by shortwave
relay.

5. During daylight hours enjoyable listening to

KPOA's standard band broadcasts is impossible at

places outside the Territory, and is limited to ships or

planes that happen to be within range.

6. During hours of darkness reception of KPOA's
standard band broadcasts outside the Territory is too

unreliable and irregular for such reception to have
commercial value.

7. KPOA has a 'foreign language department'

which is offered by it as a service to advertisers. This
department conducts, each broadcast day, a substantial

number of hours of broadcasts in Japanese and in a

Filipino dialect. These broadcasts arc scheduled by
the station each day on a participating basis, that is,

the station puts on the foreign language programs and
sponsors buy spot announcements on the programs.

8. A large number of KPOA time buyers have no
desire or occasion to reach any audience outside the

Territory, even if effective and satisfactory service

were offered.

9. The radio audience outside the Territory of

Hawaii is not a factor in the selling or buying of radio

time on station KPOA, where no shortwave relay is

employed."

E. The scope of the regulatory authority of the Fed-

eral Communications Commission is not the yardstick.

The United States Supreme Court has stated that the demar-

cation between interstate and intrastate commerce from
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the standpoint of regulatory authority is not the same as

from the standpoint of taxation. In Kirschbaum Co. v.

Walling, 316 U.S. 517, 521, the court said:

" ## *enterprises subject to federal industrial regula-

tion may nevertheless be taxed by the States without

putting an unconstitutional burden on interstate com-
merce****"

For example, the regulatory power of the Interstate

Commerce Commission in the case of railroads is of such

scope that the Commission may authorize a railroad to

abandon a branch line located wholly with a state and over

the protest of that state, as held in Colorado v. United

States, 27'1 U.S. 153, and explained in Pacific Tel. & Tel.

Co. v. Tax Commission, supra, 297 U.S. at p. 412. Yet the

right of the state to tax the receipts from intrastate trans-

portation is clear.

Since the regulatory power of Congress under the inter-

state commerce clause extends to the protection of

interstate commerce from interference, 72 the assumption

by Congress of control over all radio broadcast stations

does not constitute an assertion by Congress that interstate

communication is accomplished by every radio broadcast

signal; some are merely interfering signals. 73

Moreover, even where the interstate aspect of a radio

broadcast is more than mere interference and accomplishes

interstate communication this may or may not be a source

of revenue. For example, interstate communications con-

stantly are being accomplished under amateur licenses but

this is not a source of revenue. As the tax is measured by

gross receipts, interstate communications that are not a

source of revenue ipso facto are eliminated from taxation.

12 N.L.R.B. v. Pacific Gas and Electric Co., 118 F. 2d 780, 786
(C.A. 9th)

.

73 See 47 U.S.C. 301 and compare Sees. 153 (b) and (e) . See
National Broadcasting Co. v. U.S., 319 U.S. 190, 210, and see also

35 Ops. Att'y Gen. 126.
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F. Congress has not preempted the field. The argu-

ment that Congress has preempted the field to the exclusion

of state and territorial taxation (Br. 50, 62) is contrary to

the rule that a congressional grant of immunity from state

or territorial taxation will not be implied and exists only

when granted in plain terms. 74 Appellants' argument is

similar to that rejected by this Court when it held that

the comprehensive system of congressional regulations for

the payment of seamen's wages do not preempt the field

to the exclusion of Alaskan tax withholding. 75

G. Intrastate business need not be separable from

interstate commerce; cases of flat license fees must be

distinguished. The inseparability of the intrastate com-

munications from interstate commerce is of no significance.

The intrastate business may be taxed even though it could

not be discontinued without also discontinuing interstate

commerce, and so long as the tax is not shown to in fact

force the discontinuance of interstate commerce. This was

established in Pacific Tel. & Tel. Co. v. Tax Commission,

supra, 297 U.S. 403, 414-417. The case rules out conjec-

tures (Br. 50) that if the present two and one-half per

cent tax were sustained it could be raised to ten per cent;

each case is to be dealt with on the facts. The case also is

important because it supersedes the decision in the KVL
case, supra, which had failed to distinguish between flat

license fees and taxes measured by receipts. The court said:

"No decision of this Court lends support to the

proposition that an occupation tax upon local busi-

ness, otherwise valid, must be held void merely be-

cause the local and interstate branches are for some
reason inseparable. In cases relied upon by appellants

there are expressions which may seem to support that

74 Oklahoma Tax Commission v. Texas Co., 336 U.S. 342, 365-366;

Yerian v. Territory, 130 F. 2d 786, 789-790, aff'g 35 Haw. 855,

875-876.

"'Alaska S.S. Co. v. Mullaney, 180 F. 2d 805, 812-814 (C.A. 9th)

.
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contention. But in none of those cases was the chal-

lenged tax measured by the gross income of the intra-

state business only.***"

(297 U.S. at pp. 415-416.)

"***It is true that in Sprout v. South Bend, 277 U.S.

163, 171, the Court, when reciting the essentials of

a valid license fee for doing local business, said that

it must appear 'that the person taxed could discon-

tinue the intrastate business without withdrawing also

from the interstate.' But that statement was made in

discussing the validity of a flat bus license fee,***"

(297 U.S. at p. 416.)

"The Telephone Company* **makes no claim that

the tax laid upon it in fact burdens interstate com-
merce. Nor could it do so. ***Not only is the intra-

state business (even with the addition of this tax) no
burden; it is that branch of the business which makes
it financially possible to carry on the interstate."

(297 U.S. at p. 417.)

H. The holding of a federal license is not material.

It is not material that the federal government issues a li-

cense to the station, for the license does not convert KPOA
into a federal instrumentality or confer immunity from

state taxation. 70 A radio station does not resemble a na-

tional bank. 77

CONCLUSION

This appeal cannot resolve the merits of the litigation.

There is a narrow issue as to whether the action rightly

76 Federal Compress Co. v. McLean, 291 U.S. 17, 22; Broad River
Power Co. v. Query, 288 U.S. 178, 180.

77 The distinguishing characteristic of a national bank is that it

is a public corporation chartered by the United States to act as its

agent. Osborn v. Bank of United States, 9 Wheat. 738, 859-860;

McCulloch v. Maryland, 4 Wheat. 316. That a radio station does not

resemble a national bank is the inevitable result of the holding in

Whitmore v. Ormsbee, supra, 329 U.S. 668, aff'g 64 F. Supp. 911,

916-917; as a further point in the Whitmore case it was held that

a radio station must qualify under state laws, the Supreme Court
citing on this point Union Brokerage Co. v. Jensen, 322 U.S. 202.
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was dismissed under the Johnson Act and the policy therein

set forth, or whether it should have been held awaiting

the outcome of litigation in the territorial courts under

the rule of Spector Motor Co. v. McLaughlin, supra. Since

the dismissal was without prejudice nothing of substance

is involved; moreover the Court was correct in applying

the Johnson Act and its policy.

While appellee submits that an affirmance is in order,

the precedent of Georgia Railroad and Banking Co. v.

Redwine, supra, might be applied to defer disposition of

this case pending final disposition of the similar litigation

in the territorial courts.

DATED at Honolulu, T. H., this 9th day of April, 1952.

Respectfully submitted.

RHODA V. LEWIS
Deputy Attorney General

Attorney for Appellee.
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United States Court of Appeals
For the JNinth Circuit

J. Elroy McCaw & John D. KeatingJ

Appellants,,

vs.

No. 12900
TORKEL WESTLY, THE TAX COMMlS-j

sioner of The Territory of Hawaii,!

Appellee.

Appeal from the United States District Court

for the District of Hawaii

REPLY BRIEF OF APPELLANTS

I.

The statement by Appellee on Page 8 of its brief that

Appellants theorized "by letting their time for appeal

expire, they (Appellants), excused themselves from

resorting to territorial courts" is a double-edged ac-

cusation. Appellee's exhibits on Pages 61, 62, 6o, and 68

of the transcript show a continuous correspondence was

indulged in between Appellee and Appellants I who arc

not lawyers) anent the illegality of this radio tax law.

This debate ran from February 1, 1948, to August 11,

1950 (Tr. 61). Appellants had no more duty to start a

lawsuit than did Appellee. Appellant had a right to be-

lieve that Appellee would not attempt to enforce an

illegal law against them, especially, since the Fishers

Blend and KVL cases so decided. On August 11, 1950,

the Attorney General of Hawaii rendered an opinion



upholding this law (Tr. 59), after "dillydallying" for

more than two years, as to whether they would or would

not enforce this law.

Therefore, Appellants had a right to believe from

this "running correspondence" that no suit was neces-

sary until after the Attorney General's opinion of

August 11, 1950 (Tr. 59). The right of appeal had ex-

pired during this correspondence. Laymen (Appel-

lants) were conducting this correspondence on behalf

of Appellants, not lawyers. Should the Appellants now

be deprived of federal jurisdiction simply because they

were unwary and their time to appeal expired in the

territorial court, because of correspondence conducted

by both parties in good faith? Thus, Appellee's state-

ment that Appellants theorize "By letting their time

for appeal expire, they excused themselves from resort-

ing to territorial courts, " is as unfounded as would be

an accusation by Appellants that Appellee trapped

Appellants (laymen, not lawyers) into so doing. When
the writer of this brief was employed in the case, he

simply asked sixty more days to prepare a suit (in

August, 1950) after more than two years had already

gone by with correspondence about the law.

II.

Section 1575, Hawaiian Laws, cited on Page 11 of

Appellee's brief which has to do with the subsequent

suit filed by Appellant in the Territorial Court, where-

by payment is made to the Territory under protest,

must be interpreted in the light of later Sections 5535

and 5219, Hawaiian Laws, when it comes to the point of

"paying back" the money paid under protest, there-



fore Section 1575 by itself is do remedy a1 all. S< Ap-

pellants' Brief, Page 10.) One can "pay" under Section

157o, but the remedy of "return" is governed by 8

tions 5535 and 5219, which are do1 remedies at all. hut

"snares."

III.

As a service to this court Appellants arc incorpora-

ting as an Appendix to this Reply Brief the decision of

the Territorial Circuit Court in the action initiated by

the.se Appellants, under coercion, after the District

Court of the U.S. refused to grant the relief prayed

for in this action. Likewise attached is the more pol-

ished "decision" of the Attorney General of the Terri-

tory of Hawaii.

Both of these "decisions" fall into the same error,

namely, their voluminous research for detail, with

which to sustain their erroneous "decisions," over-

whelmed simple consideration of the plain statutes of

the United States, and patently ignored prior decisions

of the Supreme Court of the United States dealing with

this subject matter.

The strength of a radio signal, licensed by the Fed-

eral Communications Conunission. has utterly no hear-

ing whatsoever upon the question of whether or not

radio is or is not intrinsically engaged in interstate

commerce to the unconcern of a state or territory. And.

there cannot be any unlicensed radio station, no matter

its power rating, in the United States or its Territories.

Section 301, TJSCA, Title 47, was glossed over and ig-

nored. TTe quote it

:



"Section 301. License for radio communication

or transmission of energy.

"It is the purpose of this chapter, among other

things, to maintain the control of the United States

over all the channels of interstate and foreign ra-

dio transmission; and to provide for the use of

such channels, but not the ownership thereof, by

persons for limited periods of time, under licenses

granted by Federal authority, and no such license

shall be construed to create any right, beyond the

terms, conditions, and periods of the license. No
person shall use or operate any apparatus for the

transmission of energy or communications or sig-

nals by radio (a) from one place in any Territory

or possession of the United States or in the Dis-

trict of Columbia to another place in the same Ter-

ritory, possession, or District; or (b) from any
State, Territory, or possession of the United

States, or from the District of Columbia to any
other State, Territory, or possession of the United

States ; or (c) from any place in any State, Terri-

tory, or possession of the United States, or in the

District of Columbia, to any place in any foreign

country or to any vessel; or (d) within any State

when the effects of such use extend beyond the

borders of said State, or when interference is

caused by such use or operation with the transmis-

sion of such energy, communications, or signals

from within said State to any place beyond its

borders, or from any place beyond its borders to

any place within said State, or with the transmis-

sion or reception of such energy, communications,

or signals from and/or to places beyond the bor-

ders of said State; or (e) upon any vessel or air-

craft of the United States ; or (f ) upon any other

mobile stations within the jurisdiction of the



United States, excepl under and in accordance

with this chapter and with a License in thai behalf

granted under the provisions of this chapter.

(June 19, 1934, c. 652, Sec 301, 48 Stat, l

(Italics ours.)

This court will note that Congress specifically in-

eluded in the Communications Ac! an emmination

"from one place in any territory (Honolulu where

KPOA is situated) ... to another place in the same

territory" (another place in Honolulu). This court

will likewise note that not only is this case covered by

Subsection A above, but by Subsection C, which covers

an emmination ''from any place in any territory . . .

to any vessel."

Congress did not say whether the vessel was to be at

sea or in the harbor at Honolulu, but only "to any ves-

sel."

Therefore, the Appellee's concern about how far

KPOA's emminations reach is specious as a matter of

law. This court will judicially note from the exhibits

and from its own knowledge of radio that even a taxi-

cab radio emmination can be heard beyond the three-

mile limit, and they also have to be licensed by the Fed-

eral Communications Commission. The Supreme Court

as early as 1943 in the case of National Broadcasting

Com pany v. United Stales (63 S.Ct. 997, 319 U.S. 190)

closed all other points in this case against Appellee as

a matter of law in the celebrated "chain broadcasting-

decision" when the Court rendered an extended opin-

ion on radio and on its practical aspects

:

"The plight into which radio fell prior to 1927

was attributable to certain basic facts about radio



as a means of communication—its facilities are

limited ; they are not available to all who may wish

to use them; the radio spectrum simply is not

large enough to accommodate everybody. There

is a fixed natural limitation upon the number of

stations that can operate without interfering with

one another. Regulation of radio was therefore

as vital to its development as traffic control was

to the development of the automobile. In enacting

the Radio Act of 1927, the first comprehensive

scheme of control over radio communications,

Congress acted upon the knowiedge that if the po-

tentialities of radio were not to be wasted, regula-

tion was essential * * *

"As we noted in Federal Communications Com-
mission v. Pottsville Broadcasting Co., 309 U.S.

134, 137, 60 S.Ct. 437, 438, 84 L.ed. 656, 'In itfe

essentials the Communications Act of 1934 (so far

as its provisions relating to radio are concerned)

derives from the Federal Radio Act of 1927 . . .

By this Act Congress, in order to protect the na-

tional interest involved in the new and far-reach-

ing science of broadcasting, formulated a unified

and comprehensive regulatory system for the in-

dustry. The common factors in the administration

of the various statutes by which Congress had
supervised the different modes of communication

led to the creation, in the Act of 1934, of the Com-
munications Commission. But the objectives of

the legislation have remained substantially unal-

tered since 1927

"The Act itself establishes that the Commis-
sion's powers are not limited to the engineering

and technical aspects of regulation of radio com-

munication. Yet we are asked to regard the Com-
mission as a kind of traffic officer, policing the



wave lengths to prevenl stations from interfering

with each oilier. Bui the Ad docs not restricl the

Commission to supervision of the traffic. Ii puts

upon the Commission the burden of determining

the composition of that traffic. The facilities of

radio arc not Large enough to accommodate all

who wish to use them. Methods musl be devised for

choosing from among the many who apply. And
since Congress itself could not do this, ii committed
the task to the Commission * * *

"The Commission's licensing function cannol be

discharged, therefore, merely by finding thai there

are no technological objections to the granting of

a license. If the criterion of 'public interest' were

limited to such matters, how could the < iommission

choose between two applicants for the same facili-

ties, each of whom is financially and technically

qualified to operate a station? Since the very incep-

tion of federal regulation by radio, comparative

considerations as to the services to be rendered

have governed the application of the standard of

'public interest, convenience, or necessity.' See

Federal Communications Commission v. Pottsville

Broadcasting Co., 309 U.S. 134, 138 n. 2, 60 S.< It.

437, 439, 84 L.ed. 656.

"The avowed aim of the Communications Act

of 1934 was to secure the maximum benefits of ra-

dio to all the people of the United States. To tli.it

end Congress endowed the Communications Com-
mission with comprehensive powers to promote

and realize the vast potentialities of radio

"These provisions, individually and in the ag-

gregate, preclude the notion that the Commission

is empowered to deal only with technical and en-

gineering impediments to the 'larger and more

effective use of radio in the public interest/ We
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cannot find in the Act any such restriction of the

Commission's authority. Suppose, for example,

that a community can, because of physical limita-

tions, be assigned only two stations. That commu-
nity might be deprived of effective service in any

one of several ways. More poiverful stations in

nearby cities might blanket out the signals of the

local stations so that they could not be heard at all.

The stations might interfere with each other so

that neither could be clearly heard. One station

might dominate the other with the power of its

signal. But the community could be deprived of

good radio service in ways less crude. One man,

financially and technically qualified, might apply

for and obtain the licenses of both stations and

present a single service over the two stations, thus

wasting a frequency otherwise available to the

area. The language of the Act does not withdraw

such a situation from the licensing and regulatory

powers of the Commission, and there is no evidence

that Congress did not mean its broad language to

carry the authority it expresses.

"A procedural point calls for just a word. The
District Court, by granting the Government's mo-
tion for summary judgment, disposed of the case

upon the pleadings and upon the record made be-

fore the Commission. The court below correctly

held that its inquiry was limited to review of the

evidence before the Commission. Trial de novo of

the matters heard by the Commission and dealt

with in its Report would have been improper. See

Tagg Bros. v. United States, 280 U.S. 420, 50 S.Ct.

220, 74 L.ed. 524; Acker v. United States, 298 U.S.

426, 56 S.Ct. 824, 80 L.ed. 1257." (Italics ours.)

Thus, the U.S. Supreme Court pointed out "several

ways" in which the strength of Appellants' signal
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would be immaterial as to whether ii La solely engaged

in interstate commerce to the exclusion of a state's con-

cern. A small powered station in Honolulu could be

"blanketed out" by "more powerful stations'
1

or "the

stations might interfere with each other," the Supreme

Court said, illustrating the need for a uniform and na-

tional scheme for the regulation of radio and also,

since — low powered stations could be destroyed by

larger ones miles away, illustrates that the rated power

of a station does not make it less amenable to the sen-

sitive scheme Congress created for its regulation.

IV.

This court in the case of Anderson v. Mullcmey, 191

F.2d 123, defined the elements of interstate com-

merce in the fishing industry, particularly as concerns

"the local activity inherent in any form of interstate

commerce." As this court said in that case, "there are

always convenient local incidents in every interstate

operation." Any local activity of Appellants, from

writing copy, soliciting advertising, fixing and adjust-

ing its transmitter and equipment, employment of li-

censed operators (By the FCC), its location of its stu-

dios, are all associated and assembled for the single and

sole purpose of effectuating Appellants' final act of Its

commerce—the projection of a radio signal into space

—

and thus into interstate and even international com-

merce. That is the final act of radio broadcasting,

namely, the projection of its radio signal into space

and beyond recall to unknown receivers, even "from

one place in any territory to another place in the same

territory" (A of Section 301, supra) or "from any
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place in any territory—to any vessel" (C of Section

301, supra) , or to other points around the world.

Section 303, Title 47, USCA, from Subsections A to

Q, respectively, show the extent and sensitivity of the

pre-emption by Congress of the radio field. The sensi-

tivity of the regulation is the test of whether a subject

matter has been pre-empted.

Appellants also refer this court to Section 153, Title

47, USCA, Subsection B as follows

:

''Section 153. Definitions.

"For the purposes of this chapter, unless the

context otherwise requires

—

"(a) 'Wire communication' or 'communication

by wire' means the transmission of writing, signs,

signals, pictures, and sounds of all kinds by aid

of wire, cable, or other like connection between the

points of origin and reception of such transmis-

sion, including all instrumentalities, facilities, ap-

paratus, and services (among other things, the

receipt, forwarding, and delivery of communica-

tions) incidental to such transmission.

"(b) 'Radio communication' or 'communication

by radio' means the transmission by radio of writ-

ing, signs, signals, pictures, and sounds of all

kinds, including all instrumentalities, facilities,

apparatus, and services (among other things, the

receipt, forwarding, and delivery of communica-
tions) incidental to such transmission. (Italics

ours.)

"(d) 'Transmission of energy by radio' or ' ra-

dio transmission of energy' includes both such

transmission and all instrumentalities, facilities,

and services incidental to such transmission.

" (k) 'Radio station' or 'station' means a station
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equipped to engage in radio communication or

radio transmission of energy."
(
Italic- ours. I

Thus, all local "services," or "local aH i\ it i<~" or

"incidentals," or "instrumentalities," of any kind by

a radio station is included within the " Definitions" of

the Communications Act.

As stated in Dumont Lab. v. Carroll, 86 P. Supp.

813 (page b'l, Appellants' Brief) "the field of radio

broadcasting has been pre-empted by Congri

The Alaska Fishing case, supra, decided by this court

and affirmed by the Supreme Court in the 7*2 S.( t. t8,

affirms the principle that a tax cannot be sustained by

simply "tying it to a local incident."

V.

Appellee's argument that this action should be dis-

missed, or held up pending the arrival of the local suit

into which Appellants were coerced, runs counter to

one of Justice Frankfurter's statements in 72 S.Ct. 430,

in the case of Mullaney v. Anderson wherein the court

stated

:

"To dismiss the petition and require the Plain-

tiffs to start over in the District Court would en-

tail needless waste and run counter to effective

judicial administration * * * "

The complaint in the subsequent local suit, into

which Appellants were coerced, is admitted by Ap-

pellees on Page 5 of their brief to be identical with

the one at bar. Appellee said

:

"When that case reaches this court the record

will show that the complaint in the territorial court

is practically the same as the complaint in the court

below" (in this case).
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It is identical with the complaint in this cause of

action. The issues are the same; the parties are the

same. No new matter is involved. It is a needless waste

of time and expense to await the mere satisfaction of

a doubtful form of procedure which does not apply to

this case anyway, to be satisfied before justice can be

obtained in the cause at bar. This court has the right to

do substantial justice to the parties in the present hear-

ing even though unresolved problems of first instance

are involved. It was not Appellants ' fault that the prob-

lems were not resolved. Appellate courts not only cor-

rect lower courts but in the interest of effective judicial

administration, they render effective judgments.

In the case of Guardian Life Insurance Company v.

Kortz, 151 F.(2d) 582, it was held that the pendency

of actions by the insured in a state court to recover

unpaid disability benefits did not give that court exclu-

sive jurisdiction of the subject matter of actions for

declaratory judgments instituted by the insurer in a

Federal District Court, in which actions the insurer

sought to be relieved of both past and future liability

for disability benefits. The court stated:

"It is well settled that where two actions in-

volving the same cause of action are pending in a

state and a federal court, and are within the con-

current jurisdiction of each, both actions, in so far

as they seek relief in personam, may proceed at

the same time and when one action has gone to

final judgment, that judgment may be set up as a

bar in the other action under the doctrine of res

judicata."

"Counsel for Kortz assert that the Insurance

Company can present the issues raised by the com-
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plaints for declaratory judgments by cross peti-

tions in the stale eourl actions. On the other hand,

counsel for the Insurance Company asserts thai as

the issues are framed in the state courl the ca

may be disposed of upon the issue of disability

without a determination of the issues raised by

the complaints for declaratory judgments; thai

there can be no substantial dispute as to the facts

in the actions for declaratory judgments; ami that

the issue of law presented therein can he more
expeditiously and inexpensively determined in

such actions."

"It is the duty of the federal court, in exercis-

ing its jurisdiction under Sec. 274d, supra, to as-

certain whether the questions in controversy be-

tween the parties to the federal court suit can bet-

ter be settled in the proceedings pending in the

state court."

"The question should be resolved by a deter-

mination of whether there is such a plain, ade-

quate, and speedy remedy afforded the Insurance

Company in the pending state court actions that

a declaratory judgment will serve no useful pur-

pose."

"The fact that questions of state law are pre-

sented will not, in the absence of exceptional cir-

cumstances, justify a refusal to entertain an action

for a declaratory judgment. In M< redith v. Winti r

Haven, 320 U.S. 228, 234 ; 64 S.Ct. 7, 11 ; 88 L.Ed. 9,

the court said:

"The diversity jurisdiction was not conferred

for the benefit of the federal courts or to serve

their convenience. Its purpose was generally to

afford to suitors an opportunity in such cases, at

their option, to assert their rights in the federal

rather than in the state courts. In the absence of
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some recognized public policy or defined principle

guiding the exercise of the jurisdiction conferred,

which would in exceptional cases warrant its non-

exercise, it has from the first been deemed to be

the duty of the federal courts, if their jurisdiction

is properly invoked, to decide questions of state

law whenever necessary to the rendition of a judg-

ment. '

'

"An action for a declaratory judgment, if other-

wise appropriate, should not be dismissed merely

on the ground that another remedy is available,

nor because of the pendency of another suit, if the

issues in the declaratory judgment actions will not

necessarily be determined in that suit."

"Rule 57 of the Federal Rules of Civil Proced-

ure for the District Courts of the United States, 28

USCA, following section 723c, in part, provides:

'

' The existence of another adequate remedy does

not preclude a judgment for declaratory relief in

cases where it is appropriate. The court may order

a speedy hearing of an action for a declaratory

judgment and may advance it on the calendar."

The foregoing case has been followed by Shelly Oil

v. Phillips Petroleum, 174 F.(2d) 89, where a Federal

Act was involved.

Those cases holding to the contrary are where no

federal statute is involved as in this case.

State laws are not controlling in determining what

the incidents of federal rights shall be.

An interpretation by a Federal Court of a right or

immunity created by a law of the United States (Title

47, USCA) is an essential element in this cause of

action. If the Communications Act has foreclosed the
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rights of states to legislate on this subjecl mailer, then

a declaration by a Federal Courl should issue to thai

effect. The court below admitted a more "speedy" rem-

edy existed in Federal Courl (Tr. 313). Thai, with the

jurisdictional elements obtaining, was controlling.

In the case of Bice v. Akron, 72 S.Ct. 312, the Su-

preme Court stated:

"First. We agree with the Courl of Appeals of

Summit County, Ohio, and the dissenting judge

in the Ohio Supreme Court and hold thai validity

of releases under the Federal Employers' Liability

Act raises a federal question to be determined by

federal rather than state law. Congress in Section

51 of the Act granted petitioner a right to recover

against his employer for damages negligently in-

flicted. State laws are not controlling in determin-

ing what the incidents of this federal right shall

be. Chesapeake & Ohio R. Co. v. Kuhn, 284 U.S.

44, 52 S.Ct. 45, 76 L.ed. 157; RickeUs v. Pennsyl-

vania R. Co. (2 Cir.) 153 F.(2d) 757, 759, 164

A.L.R. 387. Manifestly the federal rights affording

relief to injured railroad employees under a fed-

erally declared standard could be defeated if states

were permitted to have the final say as to whai de-

fenses could and could not be properly interposed

to suits under the Act. Moreover, only if federal

law controls can the federal Acts be given thai

uniform application throughout the country es-

sential to effectuate its purposes. See darn ft v.

Moore-McCormack Co., 317 U.S. 239, 244. 63 S.< ft.

246, 250, 87 L.ed. 239, and cases there cited. Re-

leases and other devices designed to liquidate or

defeat injured employees' claims play an impor-

tant part in the federal Act's administration. Com-

pare Duncam v. Thompson, 315 U.S. 1, o'l S.Ct.
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422, 86 L.ed. 575. Their validity is but one of the

many interrelated questions that must constantly

be determined in these cases according to a uni-

form federal law" (Italics ours).

These cases illustrate that the States and Territories

cannot do directly what the Territory (Appellee) is

trying to do indirectly in this case, namely: interpret

the extent of appellant's "right" or "immunity" un-

der a Federal law. Appellants are entitled to a Federal

Court interpretation of their Federal rights.

Again the Supreme Court stated in First National

Bank of Chicago v. United Airlines, 72 S.Ct. 421,

"Whether or not Illinois may validly close her

own courts to litigation of this kind, Illinois most

assuredly cannot prescribe the subject matter jur-

isdiction of federal courts even when they sit in

that State. Congress already has done this, 28

U.S.C. Sec. 1332(a) (1), 28 U.S.C.A. Sec. 1332

(a) (1), and state law is powerless to enlarge, vary,

or limit this requirement. The parties to this case

have showed the diversity of citizenship and
amount in controversy required by Congress, and
therefore the federal court, by virtue of the law

of its own being, has jurisdiction of their action.

"The suggestion that Erie R. Co. v. Tompkins,

304 U.S. 64, 58 S.Ct. 817, 82 L.ed. 1188, and its

progeny diminish the jurisdiction of a federal

court sitting in a diversity case by assimilating any
limitation that the state may impose on her own
courts seems to confuse the law of jurisdiction

with substantive law.

"It is indeed fanciful to suggest that a state

statute relating to the power of its own courts is

an applicable 'rule of decision' under this statute,
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when Congress in passing the federal jurisdic-

tional grani lias specifically 'otherwise required

and provided.' 28 I'.s.c. s.-c 1332(a) (1), 28

U.S.C.A. See. 1332(a) (1), 28 l'.s.< ..\. Sec. L332

(a) (1). The petitioner enters the federal courl

not by the grace of the laws of [llinois bul by tin-

grace of the laws of the United States." ( [talics

ours.)

In the case of Memphis Steam Laundry Cleaner, I nc.

v. Stone, 72 S.Ct. 424, the court said:

"In passing upon the validity of a state tax

challenged under the Commerce clause, we firsl

look to the 'operating incidence' of the tax. The
Mississippi Act requires a 'privilege license' and

imposes a 'privilege tax' upon appellant's em-

ployees 'soliciting business.' The Mississippi Su-

preme Court described the tax as follows: 'The

tax involved here is not a tax on interstate busi-

ness for a laundry not licensed in this state, a local

activity which applies to residents and non-resi-

dents alike."

"The State may determine for itself the operat-

ing incidence of its tax. But it is for this court to

determine whether the tax, as construed by the

highest court of the State, is or is not 'a tax on

interstate commerce '.
'

'

In the case of Mott v. City of Flora, 3 F.R.D. 233

(234), on a motion to dismiss a complaint on the

grounds that the remedy lay in the state courts the

Federal court said,

"As was pointed out at the pre-trial hearing, if

the court must refuse to take this ease, it would, if

consistent, be compelled to refuse all cases in which

the constitutionality of a staU statutt is in anywist

brought in question unless the constitutionality of
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that particular statute had been passed upon and

authoritatively settled by the state courts. It would

not appear that it was the purpose of the United

States Supreme Court, in the decisions relied upon

by the defendant, to go to this length in limiting

the jurisdiction or the discretion of the district

courts/' (Italics ours.)

The ruling in this case was followed in the case of City

of Birmingham v. Monk, 185 F.2d 859.

In the recent case of Redditt v. Hale, 184 F.2d 443

(CCA, 111.) the court held:

"Thomas,, Circuit Judge.

"This is an appeal by plaintiffs from an order

sustaining a motion of defendants to dismiss the

complaint for want of jurisdiction. Jurisdiction

was predicated upon diversity of citizenship and

a demand for judgment in the amount of $142,200.

"The motion to dismiss alleges want of jurisdic-

tion on the ground 'that the subject matter of this

litigation is now in the jurisdiction of the Probate

Court of Crittenden County, Arkansas.'

" (1) that the cause of action alleged in the com-

plaint is exclusively within the jurisdiction of the

probate court of Crittenden County, Arkansas,

and (2) that this suit is barred because there is

'another action pending' in the probate court of

Crittenden County, Arkansas, involving the same
parties and the same cause of action. * * * "

"* * * 'the pendency in a state court of an
action brought by the plaintiff in a subsequent

action between the same parties in the federal

court, and which involves the same subject matter,

presents no bar and furnishes no ground for the

abatement of the later action.
'

'
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CONCLUSION

The court below admitted thai a more speedy remedy

existed is the U.S. Districl Couri (Tr. 313). Even if

the Johnson Act applied, which it docs not, jusl any

kind of a remedy in a slate, let alone a territory, does

not make it applicable unless the remedy could be said

,to be an efficient one. The lower court admitted the

remedy in the Federal Couri was more speedy, and

thus more efficient. All the essential elements of .juris-

diction were present (Tr. 467). There was a conflict

between high federal and state courts on a point of law

involving a right or immunity arising out of a federal

law to appellants. Judicial discretion cannot be unfet-

tered. As a matter of law, and in view of the many U.S.

Supreme Court's decisions on the sensitivity of the reg-

ulations of the Federal Communications Act, summary

judgment, especially where both parties asked for lite

same, could have disposed of this matter—one way or

the other.

The Territory has had its day in a Territorial court

(see Appendix). Nothing new wras added to the plead-

ings of the Appellants in the Territorial court from

what wTas advanced in the U. S. Court. The Appellee

had a specious "field day," so to speak, on its single

immaterial point, namely, "How tar can Appellants'

signal be heard?" As a matter of law, Radio cannot be

"half free" and "half taxed." It's "all or none."

Otherwise, chaos would again result instead of effective

regulation.

An examination of the Appendix herein will show

that a deferment of decisive action in this case will
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again merely extend the argument more extensively

into one of an immaterial and specious nature, namely,

"How far can Appellant's signal be heard?" That

argument has utterly no moment in this case in view of

the statute expressly including Appellant's business,

even though its signal can be heard only "within the

Territory" or by "any vessel."

A deferment of this action until the local Territorial

case comes up to this court will likewise merely add to

Appellants' woes and put off until another day, so to

speak, a question that will inevitably have to be an-

swered, namely, is the tax law good or bad ?

Respectfully submitted,

Kenneth Daves,

1405 Old National Bank Bldg.,

Spokane, Washington.

David Ingman,
410 Merchandise Mart Bldg.,

Honolulu, T.H.

Attorneys for Appellants.
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APPENDIX I.

Law No. 21340
IN THE CIRCUIT COURT OF THE FIRST JUDICIAL

CIRCUIT, TERRITORY OF HAW All

AT TERM IN LAW

J. Elroy McCaw and John D. Keating,

Complainants,

v.

^ No. 21340
The Tax Commissioner of The Terri-

tory of Hawaii, Torkel Westly,

Defendant.

Action to Recover Excise Taxes Paid Under Protest

DECISION

(The Clerk called the case at 11 :00 a.m.)

The Clerk : For decision.

The Court : Gentlemen, this is an action by the com-

plainants, McCaw and Keating, to recover gross in-

come taxes levied against their receipts or a portion of

their receipts from broadcasting, receipts which were

paid under protest, together with some interest and

penalties.

The Territory, in responding to the action, has in

addition to denying the allegations of the complaint

have cross-complained for the amount which was al-

leged to be due in addition to the amount herein sued

for.

The complainants operate a broadcasting station

here in the City of Honolulu, commonly known as Sta-

tion KPOA, on a wave band of 630 kilocycles with 5,-
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000 watts of power. The business in which they are

engaged is one which is controlled and regulated in a

very great degree by the Federal Communications Com-

mission. It is the contention of the complainants that

because of the preemption of this field of endeavor by

the Federal Communications Commission that any

state or territory, and of course in this case, the Terri-

tory of Hawaii, has not the right or the power to im-

pose this tax as the regulation of such a business has

been preempted and therefore that they are precluded.

Now, the Federal Communications Commission has

defined what is an interstate communication. That is

Section 3 of the Communications Act of 1934, it being

subsection (e), which says, "An interstate communi-

cation or transmission means a communication or

transmission from any state or territory," and then,

leaving out the various things that are not important,

"to any other state or territory." And, of course, there

has to be a license for any radio station, as provided

by Section 301 of the Act, where there is any apparatus

operated for the transmission of energy or communi-

cation by signals, by radio, from one place in any ter-

ritory to another place in the same territory or within

states or between a state and a foreign country, and

things of that kind. So, that particular section just

quoted really means that it takes in all forms of radio

communication, no matter what they are, whether they

be transmission between states or between a station

and points right here in Honolulu, or between taxicabs

or any sort of a communication of that kind. The only

thing that I understand is excluded from the Act is the

governmental transmission.
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It has been held in a number of cases upon which the

complainants asserl their position thai radio broad-

casting by the very nature of thai industry, or what-

ever we may term it, is in the Held of interstate com-

merce for the reason that once the radio impulse or

waves, or whatever you want to call them, are pul in

motion by broadcasting apparatus thai there i> qo long-

er any control over the t ransmission of thai signal. And,

of course, on the mainland, where state boundaries are

very close, it is impossible to say in many instan

that it is not interstate commerce. Examples have been

referred to, such as a radio station in Spokane or Coeur

d'Alene, a radio station in El Paso, near the Mexican

border, a radio station at Yuma, between California

and the Arizona border, and you could make any num-

ber of such, examples.

It is further contended by the complainants that this

tax is a burden upon interstate commerce, in which this

radio is engaged, and therefore an undue interference

with interstate commerce, and therefore that the tax

is void.

It is contended, on the other hand, by the Territory

that KPOA, when we start to analyze its business and

the field in which or the area in which it is involved,

that we can go to the licensing and the regulations of

the Federal Communications Commission and to a

great extent find our answer.

Now, KPOA, it has been testified, is without ques-

tion a station of the 3-A class of radio stations. Such

a station is one which operates with power of not less

than one kilowatt nor more than live kilowatts and the
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service area of which is subject to interference in ac-

cordance with the engineering standards of allocation.

And then, Section 3.30 of the Communications Act pro-

vides that such station, "Each standard broadcasting

station will be licensed to serve primarily a particular

city, town, or other political subdivision, which will be

specified in the station's license, and the station will be

considered as located in that place." And subsection

(c) of that, "The transmitter of each standard broad-

cast station shall be so located that the primary service

is delivered to the borough or city in which the main

studio is located, in accordance with the standards of

good engineering practice."

There must be in ordinary broadcasting three serv-

ice areas. They have been defined by the Federal Com-

munications Commission as follows: "The term 'pri-

mary service area of a broadcasting station' means the

area in which the ground wave is not subject to objec-

tionable interference or objectionable fading." Under

that particular classification it has been testified in this

case that during the daytime hours KPOA does its

broadcasting by the means of the ground wave and that

this ground wave reaches the entire group of the Ha-

waiian Islands, with two exceptions. However, we may
say two major exceptions. One is an area on the north-

ern part of Kauai, just back of the mountains that we

know as Kokee, or the Canyon; the other is that area

south of the high mountains on the Island of Hawaii

and includes the city of Hilo. And it might be well to

note at this particular place that this station, as well

as another broadcasting station located here in Hono-
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lulu, each has a subsidiary or connected station Located

in the city of Hilo. The secondary area <»i' a broadci

ing station means the area served by the sky wave and

not subject to objectionable interference. The signal

is subject to intermittent variations in Intensity.

It has been testified in this case that at oighl 1 he sig-

nals by the radio broadcasting are sent oul to a greal

extent through a sky wave or sky waves and a! oighl

these sky waves, as the Court understands them, goes

up a ways and hits something, bounces back and hits

the earth or water and then back again, and these going

back and forth reach out and under certain phenomena

can be heard in almost any place on earth.

But the question for this Court to decide in that par-

ticular category is, what is the area in which the sky

waves are of such intensity and are capable of being,

we may say, pleasurably heard by a listening audience

— we may put it this way— to be of conmiercial value

to a radio station that is in business with the exception

of 30% of its time which may be allotted to programs

from which he can, if he can find sponsors, get remun-

eration for the operation of that station.

There is a third area of service and it is denned as

the area, the intermittent service area of a broadcast-

ing station, means the area serviced from the ground

wave but beyond the primary service area, subject to

some interference or fading.

There have been a lot of technical terms used here.

I hope I don't make a mistake in the use of them, but

this Court, hearing this case, of course this Court has

the first chance of making the mistake, if I do make the
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mistake. I don't feel that I am too much to be blamed

because this is something I never heard of before in

my life. It seems to me, as I understand the ground

wave, that there is .5, approximately .5 of a microvolt

per meter is the area, or something of that kind, where-

in there is supposed to be proper listening, and you go

on from there out until you get less and less. I think

I had that down here some place, but the attorneys

know what I mean anyway ; they understand what I am
talking about.

In this case there have been letters, what they call

D-X letters, that have been received. These letters fall

in the category, as I understand it, of people that have

a hobby to a great extent of listening to stations and

picking up signals, and a lot of them have a regular

form letter that they send in, and one of the things they

seem to be interested in is to get an acknowledgment

to put in their albums or collection, or whatever it is.

So that these D-Xer letters have come from a great

many places. I believe, if my memory serves me cor-

rectly, there was one received from some place in Mas-

sachusetts, there was one received from some place in

Australia, a number from New Zealand, Samoa, and

various places in the Pacific, and of course a number

of other places on the mainland. It is my recollection

also that this reception or hearing of this station were

all received via the route of the sky wave as contra-

distinguished from the ground wave. There is an ex-

ception of one instance, in which there was some testi-

mony that on the battleship Iowa, I think it was, that

somebody heard a ground wave on one of the radio re-

ceiving stations on board that vessel, some 1,500 miles
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out to sea. One of the engineers, the engineer for the

Territory, said it was possible bul it was an exception,

that generally speaking the volume of the ground wave

at that distance in the daytime was, as 1 understood

what they were endeavoring to state, thai when the

ground wave gets down so it is weak enough, then it is

drowned out and it doesn't become Listenable because

of ground noises.

So that this Court, after listening to this evidence,

and in its ordinary, simple terms, I am not endeavor-

ing to get into the field or to use the language of the

gentlemen who have been on the stand because 1 would

just get myself tied up in knots, I believe that the evi-

dence here shows that the ground waves certainly, or

the daytime broadcast is incapable, so far as any com-

mercial value for constant listening, is confined to the

Hawaiian Islands; that the sky wave at night for com-

mercial purposes, I believe, is also limited to the Ha-

waiian Islands. That is, for dependability.

Now, it seems that in radio that the hours of the day,

the seasons of the year, vary, the ability to receive

these broadcast signals so that at certain seasons of

the year signals can be very plainly heard in Alaska,

certain seasons of the year they can be heard south, and

if the channel through which they travel is in dark-

ness, then that aids in its reception.

There has been introduced into evidence a great many

articles from magazines, advertising radio coverage,

also brochures, so-called, that this station and other

stations here in the Territory have put out, I under-

stand for the purpose of advising their prospective
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sponsors or persons buying radio time, that the map

or chart, to a great extent, exhibited or attached to such

an article, is the coverage or the area that the radio

selling the time is covered. In each of those instances

here in Hawaii, they have not gone beyond the Terri-

torial limits of the Territory of Hawaii, that is, for

local broadcasting. I am talking about the ordinary

broadcaster's band and not the short-wave band.

There has been testimony that in one instance a

gentleman from Samoa, who I understand is now in

Durance Vile, purchased some time to broadcast a pro-

gram to Samoa, and it was broadcast, as I recall the

testimony, at an hour in the wintertime, in December,

as I recall, when the sky wave would be used at night

to deliver the program to Samoa.

There is evidence in this case that a request has been

made of these complainants to produce any sponsor

who has purchased commercial time on their broad-

casts with an end in view of sending advertising to any

radio audience other than that located within the Terri-

tory of Hawaii ; that there has been no showing of any

such thing, with the exception of this one Samoan pro-

gram, if you can call that one.

Now. we come down to reality—what does this broad-

cast company make its money out of ? With the excep-

tion of short-wave relays such as baseball games, fights,

football games, various programs such as Hawaii Calls,

and that sort of thing, which is either sent or received

by short-wave to or from the mainland, as the case may
be, their broadcasting, in the Court's mind, is confined

to the Territory of Hawaii and they make their money
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with Hawaiian audiences in view and not the audience

outside the Territory.

Let's go into these various cases, or Let's say these

various lines of cases that have been ably argued before

the Court. We take first the stevedoring cases. There

have been attempts in various courts of the United

States to tax stevedoring companies on the receipts

that they have made from Loading ;nid unloading

steamships. It has been apparently uniformly held

that that is an interference with interstate ••..nun. i.e.

the reasoning being that when you put cargo on a ves-

sel it is going either to a foreign port or to another

state, and they have held that the interstate transpor-

tation of that cargo starts when the sling or when you

put the cargo in the sling to put it on the ship and it is

not completed until it is taken oil' the sling and put on

the dock at its destination.

Now, another line of cases is the railroad cases. We
have a great many trans - continental railroads and

many of them that involve a number of states. It seem-

to be the universal holding that a railroad system is so

intricate in its nature that you cannot tax it because

you cannot segregate the services, so that it is more or

less custom, and of course, we have our steamship fares,

our airplane fares, and things of that kind, which are

within interstate commerce.

There has also been brought to the attention of this

Court a number of cases, what they commonly call

trucking cases, and where it has been shown that the

trucking was solely of an interstate nature, then the

states have been prohibited from interfering with that
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or with taxing its proceeds. However, it has been held

in one case of a belt-line railroad, where it picks up

freight cars from freight yards of various railroads

and takes them to the docks in a city, that is where it

is wholly within the city area, and that is the only busi-

ness of the belt railroad, that that is intra-state com-

merce and subject to taxation.

If this station were so situated that the reception of

its programs in another state or territory was suffi-

ciently constant so as to be of commercial value, this

Court would without hesitation find that this was an

interstate enterprise.

There have been a number of cases which Mr. Davis,

able counsel for the stations, has brought to the Court's

attention, particularly in the State of Washington, the

leading case being what has been referred to here as

the Fisher's Blend case. That case went to the Supreme

Court of the United States and Mr. Justice Stone, I

believe, made a finding that the radio field was inter-

state in its nature. But in that particular case the facts

which were furnished the court, there was a stipulated

set of facts that went to the Supreme Court, upon which

we must consider is the basis of their decision, and it

was that this station was engaged in broadcasting on a

clear channel, not only interstate but international, and

that it received money for that sort of broadcasting.

So that, under the stipulated facts the Court could

make no other finding. Then there are other Washing-

ton cases of a similar nature that have found to the

same effect.

There is a case that has been referred to as the Albu-
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querque case, where the station was Located in Albu-

querque and a tax of this kind was sustained down

there on the basis that that station only served a par-

ticular area and that particular area was within tin-

state, and they excepted, if my memory serves me right,

any programs over that station that were broadcast

through a media coming from outside the state, or in

that particular case, where they have a chain of broad-

casting stations, the station was sending a program

from that station to other stations.

Now, here, I believe that our situation is different

than it is upon the mainland. It is 2,500 land miles ap-

proximately from here to the Pacific Coast. 1 do not

believe, with a station of this kind, that it could or has

engaged, with reference to its ordinary broadcasting

band, and I am not talking about short-wave relay, in

interstate commerce in that regard.

The complainants have not shown to this Court that

this gross income tax of 2%, which everybody in the

Territory pays, not only the radio stations but every-

body else, is such a burden upon this station that would

interfere with its operation. It does not lie in the same

category as the Colorado Railroad case, wherein the

short-line railroad or the railroad made a contract with

the state to operate a short line within the state, and t he

Federal people said that that contract was no good he-

cause it would be a drain and a hindrance to the opera-

tion of the main railroad in interstate commerce.

Nowt

,
gentlemen, in general that is what the < Jourl has

found. Of course, there are these foreign programs,

these foreign language programs, operating and they

sold time on those.
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The Court has gone over the proposed findings of

fact that have been submitted here by Miss Lewis. I

think I have covered them considerably, but in order

that there can be no mistake, I think that those pro-

posed findings of fact meet with the Court's approval,

and if the Court has overlooked any of them in its oral

decision they may be incorporated in the final decision

as part of the Court's findings.

And the Court finds, in essence then, in favor of the

Territory and against the complainants for the reasons

here stated.

The prevailing party will submit a form of decision

in conformity with the findings of the Court herein an-

nounced and may incorporate the oral decision of the

Court by reference as it is reflected in the reporter's

notes taken at this time.

The Court at this time wishes to thank both sides

in this case for an able presentation of the case. I do

not purport to be omnipotent. All I can say is, that

another gentleman has said, a gentleman from the State

of Washington, the Honorable Jeremiah Nederer, that

I happen to be the judge to have the first opportunity

to make a mistake.

All right, gentlemen. You may have your exception.

Mr. Ingman : We except to your Honor 's ruling on

the ground it is contrary to the law and the evidence

and give notice of a motion for new trial and notice of

an appeal.

And there is one exhibit here, your Honor, that we

now have and we would like to substitute.
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APPENDIX II.

Law No. 21340
IN THE CIRCUIT COURT OF THE FIRST Jl Did \L

CIRCUIT, TERRITORY OF HAWAII

AT TERM IN LAW

J. Elroy McCaw and John D. Keating,

Complainants,

v.

The Tax Commissioner of The Terri-

tory of Hawaii, Torkel Westly,

Defendant.

Action to Recover Excise Taxes Paid Under Proti 81

Filed in open court at 2 :15 o'clock p.m., Jan. 28, 1952

R. A. Lynn, Clerk.

Rhoda V. Lewis, Esq.

Deputy Attorney General

Territory of Hawaii
Attorney for the Tax Commissioner

DECISION

This is an action by the complainants, J. Elroy Mc-

Caw and John D. Keating, to recover gross income

taxes paid under protest, together with some interest

and penalties. The tax law involved is chapter 101 of

the Revised Laws of Hawaii 19-15, as amended.

Complainants are a co-partnership, registered as

such under the laws of the Territory of Hawaii, and

they hold under said chapter 101 a license to engage in

business; this license has been renewed annually to

and including the year 1951. (Pursuant to section

5451.01, as amended, renewal for 1952 may be on or

before January 31, 1952.)
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The tax assessments concerned in this case involve

the period to and including July 31, 1950. Complain-

ants paid under protest part of the taxes demanded by

the Tax Commissioner for this period. The Tax Com-

missioner, defendant herein, in addition to denying the

allegations of the complaint, cross-complained for the

balance of the taxes assessed by him for this period,

together with penalties and interest. An oral motion

to dismiss this counterclaim was made on January 14,

1952, and was denied on the ground that section 10476

of the Eevised Laws of Hawaii 1945 is applicable.

The taxes involved in this case were levied against

broadcast receipts of the aforesaid period. During this

period complainants operated, and now operate, a radio

broadcast station on a frequency of 630 kilocycles with

5000 watts of power. This station operates under the

call letters KPOA, and commonly is so known. Com-

plainants also operate, in connection with KPOA, a

station in Hilo, but the Hilo station commenced opera-

tions subsequent to the period involved in the afore-

said assessments.

The business in which complainants are engaged is

one which is controlled and regulated in a very great

degree by the Federal Communications Commission

under the Communications Act of 1934, Title 47, chap-

ter 5, United States Code. It is the contention of the

complainants that this field of endeavor has been pre-

empted by the federal government to the exclusion of

any state or territorial tax. It further is contended by

the complainants that this radio station is engaged in

interstate commerce, and that the territorial tax is a
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burden upon interstate commerce ami an undue inter-

ference therewith, and therefore void.

The Tax Commissioner, on behalf of the Territory,

asserts that the federal statute and regulations em-

brace more than interstate communication (and from

sections 3(e) and 301 of the Communications Acl of

1934,47 U.S.C. 153(e) and 301, this appears to be so)
j

that the breadth of the field of regulation under the

Communications Act of 1934 does not indicate that the

states and the territories are excluded from all taxes in

this wide field; that the pertinent question here is the

extent to which KPOA is engaged in interstate com-

munication and whether the taxed receipts are derived

from interstate communication; that the facts show

that the sole source of the taxed receipts is the trans-

mission of KPOA broadcasts to the radio audience in

the Territory, hence those receipts are from solely

intrastate connnunication and may be taxed, and that

no illegal burden on interstate commerce results from

such a tax. The Tax Commissioner asserts the fact to

be that KPOA's standard band broadcasts do not reach

any radio audience outside the Territory with effective

or satisfactory service that is of commercial signifi-

cance, that only the receipts from short-wave relays

are from interstate communication and those have not

been taxed.

After trial of the case commencing January 3 to and

including January 11, 1952, study of the memoranda

which the parties submitted at the inception of the

trial and authorities cited, and oral argument on Janu-

ary 14, 1952, the Court on January 15, 1952, rendered
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its oral decision upholding the contentions of the Tax

Commissioner; said oral decision, as reflected in the

official reporter's notes, is incorporated herein by refer-

ence.

It has been held in a number of cases, upon which

the complainants rely, that radio broadcasting, by its

very nature, is interstate commerce for the reason that

once the radio impulses or waves are put in motion

there is no control over the extent of their transmis-

sion. But the pertinent question is : What is the area

in which the KPOA broadcasts have commercial value 1

Save for 30% of its time which, under F.C.C. require-

ments, must be used for sustaining programs, the sta-

tion may and does seek remuneration from sponsors of

commercial programs and the like. So what we come

down to is: What does this broadcast company make

its money out of ? The Court has concluded that, with

the exception of the short-wave relays, KPOA makes

its money with the Hawaiian audience in view and not

the audience outside the Territory. As a result the re-

ceipts from these broadcasts may be taxed.

The receipts from railroads have been held taxable

where obtained from the transportation of freight

picked up at a point within the state and delivered to

another point in the same state. In the case of a trans-

continental railroad system the transcontinental hauls

are tax exempt, but not the local business, although a

railroad system is intricate in its nature. (See Pacific

Telephone and Telegraph Co. v. Tax Commissioner, 297

U.S. 403.) So with the trucking business, it is where

the trucking is solely of an interstate nature that the
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states have been prohibited from taxing the proceeds.

As to stevedoring, it lias been held thai when the cargo

is put in the sling to put ii on the ship thai is the start

of the interstate transportation and tor that reason to

tax the stevedoring receipts is an interference with in-

terstate commerce.

Here as already stated the tax is on intrastate com-

munication, and the complainants have not shown to

this Court that this 2 1/>% gross income tax, which ev-

erybody in the Territory pays, not only the radio sta-

tions but everybody else, is such a burden upon this

station as to interfere with its operation. What com-

plainants would have had to show can be ascertained

by considering the Colorado Railroad case (271 U.S.

153), which was explained and held inapplicable in

certain tax cases that were decided in Pacific Telephone

and Telegraph Co. v. Tax Commissioner, supra, 297 U.

S. 403.

The leading case as to radio broadcasting is the Fish-

er's Blend case (297 U.S. 650). In that particular case

there was a stipulated set of facts that went to the Su-

preme Court, and which we must consider to be the

basis of the decision. Under those facts the broadcast-

ing there was not only interstate but international and

the station received money for that sort of broadcast-

ing. A radio station in Spokane, Washington, or Coeur

d'Alene, Idaho, or El Paso, near the Mexican border,

or Yuma, Arizona, near the California border, might

be interstate. However, a station in Albuquerque, Xew
Mexico, was held (5l N.M. 332 and 54 N.M. 133, 184 P.

(2d) 416 and 215 P. (2d) 819) to have some broadcasts
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that were directed only to a particular area within the

state, though certain chain broadcasts and certain

broadcasts of out-of-state media were held non-taxable.

If this station were so situated that the reception of

its programs in another state or territory was suffi-

ciently constant so as to be of commercial value, this

Court without hesitation would find that this was an

interstate enterprise. But it is situated in Honolulu,

2500 land miles from the Pacific coast. It is, under the

regulations of the Federal Communications Commis-

sion (47 C.F.R. Chapter 1, Part 3) a Class III-A sta-

tion, as set forth in Sec. 3.22 of the cited regulations

(Exhibit 1). Attention also is called to section 3.30,

paragraph (a), as to the place which a standard broad-

cast station is licensed to serve primarily, and para-

graph (c) of the same section as to the location of the

transmitter for the delivery of primary service to the

place where the main studio is located. By the above

cited regulations and the "Standards of Good Engi-

neering Practice Concerning Standard Broadcast Sta-

tions" (Exhibits 1 and 2) the Federal Communications

Commission has defined three service areas and has set

standards for the determination of these service areas.

During the daytime hours KPOA does its broadcast-

ing by means of the groundwave. The area in which the

groundwave is not subject to objectionable interference

or objectionable fading is, under the F.C.C. regulations

and standards, above cited, the primary service area. A
groundwave signal of half a millivolt per meter (.5

mv/m) generally will afford proper listening. KPOA
has a groundwave signal of .5 mv/m or better through-
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out the Hawaiian Islands, aa Bhown on Exhibits 5a and

37, but with two major exceptions there shown. Th<

exceptions are the northern pari of Kauai. Just back of

the mountains thai we know as Kokee, and the area (in-

cluding the city of Hilo) south of the high mountains

on the island of Hawaii. II is noteworthy thai the evi-

dence shows thai KPOA has a connected station lo-

cated in Hilo, and also shows another such instance in

connection with another Hawaiian station.

Beyond the half-millivolt groundwave contour the

possibilities of service by the groundwave depend on

certain factors set forth in the F.C.C. standards, and

as the signal grows less and less the question is whether

the groundwave is rendering "intermittent service,"

the ''intermittent service area" being defined by the

F.C.C. as "the area receiving service from the ground-

wave but beyond the primary service area and subject

to some interference and fading. '

' Intermittent service

depends upon a number of factors, but it is clear that

when the groundwave signal is so weak it is drowned

out by the noise level, that cannot be listenable. Upon

all of the evidence (including the evidence as to recep-

tion on the battleship Iowa under the particular cir-

cumstances explained by the engineer called by the Ter-

ritory) the Court has concluded that finding number 5,

below set forth, is correct.

During hours of darkness a radio station can broad-

cast by the skywave. Under certain phenomena the

skywave signal can be heard almost any place on earth.

The area served by the skywave and not subject to ob-

jectionable interference is, by the F.C.C, called the
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" secondary service area." Standards for "secondary

service" are set forth by the F.C.C. in the "Standards

of Good Engineering Practice" (Exhibit 2). It is not

suggested that reception outside the Territory of the

skywave signal of this Class III-A station meets those

standards.

The evidence shows that reception of the skywave

is not dependable, due to a number of factors. Letters

received in evidence from persons reporting listening

in distant places (commonly called
'

'D-X '

' letters) have

been considered. These were instances of reception

outside the Territory by the skywave, but such recep-

tion outside the Territory is not sufficiently depend-

able for commercial purposes.

There have been introduced in evidence and the

Court has considered advertisements of radio station

coverage of stations in the continental United States

and the Territory, including a brochure put out by this

station. In no instance in the Territory has the adver-

tised coverage gone beyond the territorial limits of the

Territory of Hawaii.

There is evidence of a request made by the Tax Com-

missioner of the complainants to produce any sponsor

who has purchased commercial time on KPOA with an

end in view of sending advertising to any radio audi-

ence other than that located within the Territory of

Hawaii. There has been no showing of any such pur-

chase. A possible exception is the sale of radio time to

Willie Saaga for a Samoan program (Exhibit L). The

circumstances of this sale appear from the evidence.

When the Tax Commissioner was preparing the assess-
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ments no showing of this sale was made to him although

KPOA was given an opportunity to make such show-

ing; finding and conclusion number 10, below Bel forth,

dispose of this matter.

There have been submitted by the Tax ( lommissioner

proposed findings and conclusions, which include some

of the matters above set forth and some additional

matters. The Court finds and holds these to be in ac-

cordance with the law and the evidence ; they a re as fol-

lows:

1. In so far as places outside the Territory of Ha-

waii are concerned, KPOA's broadcasts on its stand-

ard band do not afford effective or satisfactory service

that measures up to the standards for commercial cov-

erage.

2. Time buyers do not buy time on KPOA as a me-

dium of communication to an out-of-the-Territory

audience.

3. Where a KPOA broadcast is directed to an out-

of-the-Territory audience a shortwave relay is used, as

in the case of the program '

' Hawaii Calls.
'

'

4. The tax has not been assessed on any receipts from

broadcasts carried out of the Territory by shortwave

relay or brought into the Territory by shortwave relay.

5. During daylight hours enjoyable listening to the

KPOA standard band broadcasts is impossible at places

outside the Territory, and is limited to ships or planes

that happen to be within range.

6. During hours of darkness reception of KPOA's
standard band broadcasts outside the Territorv is too
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unreliable and irregular for such reception to have

commercial value.

7. KPOA has a " foreign language department"

which is offered by it as a service to advertisers. This

department conducts, each broadcast day, a substantial

number of hours of broadcasts in Japanese and in a

Filipino dialect. These broadcasts are scheduled by the

station each day on a participating basis, that is, the

station puts on the foreign language programs and

sponsors buy spot announcements on the programs.

8. A large number of KPOA time buyers have no de-

sire or occasion to reach any audience outside the Terri-

tory, even if effective and satisfactory service were

offered.

9. The radio audience outside the Territory of Ha-

waii is not a factor in the selling or buying of radio

time on station KPOA, where no shortwave relay is

employed.

10. The sale of radio time to Willie Saaga, shown by

plaintiffs' Exhibit L, is an exceptional instance, and

the Tax Commissioner was not obliged to take notice

of this exceptional instance unless it was called to his

attention. Before the tax assessments were made KPOA
was given an opportunity to make such showing but did

not do so and is not now entitled to a deduction for this

sale.

11. The Territorial tax law has been and is properly

interpreted and applied by the Tax Commissioner and

the tax law and assessments made thereunder are valid.

12. The plaintiffs are not entitled to recover the taxes
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paid under protest and the Tax Commissioner is en-

titled to judgment on his counterclaim.

In accordance with the foregoing the ( 'ourl finds that

the sum of $7,037.33 paid under protest l>\ the (com-

plainants to the Tax Commissioner Is a Lawful govern-

ment realization and thai the complainants are not en-

titled to recover the same, and in addition t hereto the

Tax Commissioner, on behalf of the Territory, is en-

titled to recover of the complainants the further sum

of $14,595.98 together with additional interest accrued

from the first day of April, 1951, to and including the

31st day of January, 1952, in the amount of $96.98 for

each month, or fraction thereof, and the costs herein

incurred. A judgment in accordance herewith will be

signed on presentation.

DATED at Honolulu, T. II., this 28th day of Janu-

ary, 1952.

Willson C. Moore

Judge of the Above Entitled Court.

J. Elroy McCaw and John D. Keating, Complain-

ants herein, do hereby except to the foregoing Decision.

J. Elroy McCaw and John D.

Keating, Complainants,

By David N. Ingmax, Kenneth

Davis, Justin Miller and Vin-

cent T. Wasilewski, Their At-

torneys,

By David N. Ingmax

Exception Allowed this 28th day of January, 1952.

S/ Willson C. Moore (Seal)

Judge of the Above Entitled Court.
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I do hereby certify that the foregoing is a full, true

and correct copy of the original on file in this office, in

full force and effect this 17th day of April, 1952. Amy
E. Nuttall, Clerk, Circuit Court, First Circuit, Terri-

tory of Hawadi.
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